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Accounting    by    Representative  of    Deceased   Executor, 
Administrator,  Guardian,  or  Testamentary  Trustee. 
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962.  Abatement  of  proceeding. 

963.  When  decree  binds  sureties. 

964.  Decree  not  evidence  of  assets. 

965.  Decree  should  direct  assets  to  be  turned  over  to  successor. 

^  949  The  Following  is  an  Outline  of  the  Various  Proceedings 
Which  May  be  Taken  Leading  up  to  and  Bringing 
About  the  Filing  of  an  Account  and  the  Judicial  Set- 
tlement Thereof. 

The  various  proceedings  which  may  be  taken  for  the  purpose  of 
compelling  payment  of  debts,  legacies,  or  distributive  shares  and 
of  ascertaining  the  condition  of  estates  and  of  funds,  the  filing  of 
accounts,  and  the  effect  of  such  filing  and  the  judicial  settlement 
thereof  are  briefly  outlined  as  f oUov^s : 

Proceeding  to  compel  payment  of  a  debt,  legacy,  or  any  other  pecuniary  provi- 
sion under  a  will  or  of  a  distributive  share  or  of  its  just  proportional  part. 

This  proceeding  is  provided  for  in  section  2722,  Code  Civ.  Pro. 
It  is  not  an  application  for  the  filing  of  an  account  or  for  an  ac- 
counting.   The  petition  should  not  ask  for  an  accounting. 

The  surrogate  may  for  his  information  direct  that  an  inter- 
mediate account  be  filed.     §  3725,  subd.  3,  Code  Civ.  Pro. 

An  intermediate  account  may  be  filed  voluntarily  by  the  representative  at  any 
time. 

Section  2725,  Code  Civ.  Pro.,  provides  for  the  filing  of  an  in- 
termediate account  at  any  time.     It  is  not  in  the  first  instance  a 
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special  proceeding,  as  no  petition  must  accompany  the  account 
and  no  citation  is  issued  thereon.  Its  purpose  is  only  to  give  in- 
formation to  persons  interested  and  to  put  the  transactions  of  the 
representative  and  his  vouchers  on  file  in  the  surrogate's  office 
where  they  may  be  preserved. 

When  an  intermediate  accounting  may  be  ordered. 

Section  2725,  Code  Civ.  Pro.,  prescribes  certain  cases  when  the 
surrogate  may  order  an  intermediate  account  to  be  filed  for  his 
information  in  determining  certain  questions  presented  to  him  for 
determination.     They  are : 

a.  Where  an  application  for  an  order  permitting  an  execution 
to  issue  on  a  judgment  against  the  executor  or  administrator  has 
been  made  by  the  judgment  creditor,  as  prescribed  in  section  1826, 
Code  Civ.  Pro. 

b.  On  the  return  of  the  citation  on  application  for  leave  to  issue 
an  execution  on  a  judgment  rendered  against  the  decedent  in  his 
lifetime  as  prescribed  in  section  1381,  Code  Civ.  Pro. 

c.  On  the  return  of  a  citation  on  application  for  the  payment 
of  a  debt  or  share  of  an  estate  as  prescribed  in  section  2722,  Code 
Civ.  Pro. 

d.  On  the  initiative  of  the  surrogate  where  eighteen  months 
have  elapsed  since  letters  were  issued. 

In  these  cases  no  petition  for  an  accounting  is  filed  and  no  cita- 
tion is  issued  to  attend  an  accounting ;  they  are  mere  incidents  to 
another  proceeding. 

Consolidation.  • 

Since  neither  of  the  cases  specified  is  a  special  proceeding  the 
provision  for  consolidation  mentioned  jn  section  2727,  Code  Civ. 
Pro.,  does  not  apply,  where  nothing  more  is  done  than  the  filing 
of  an  intermediate  account  for  the  purpose  of  giving  information. 

Where,  however,  the  representative,  on  being  ordered  to  file 
his  intermediate  account,  is  willing  to  have  a  judicial  settlement 
and  files  his  petition  therefor  with  his  account,  he  will  not  be  re- 
quired to  conform  to  the  order  of  the  court  to  file  an  interme- 
diate account,  but  the  judicial  settlement  will  take  the  place  of  the 
filing  of  the  intermediate  account,  and  in  that  sense  may  be  con- 
sidered to  be  a  consolidation  of  the  two. 

Contesting  the  account. 

It  is  provided  in  section  2728,  Code  Civ.  Pro.,  that  any  party 
may  contest  an  intermediate  account  rendered  under  section  2725, 
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Code  Civ.  Pro.,  in  case  the  same  shall  not  be  consolidated  as  pro- 
vided in  section  2727,  Code  Civ.  Pro.  This  permission  to  contest 
the  account  means  that  the  applicant  in  any  one  of  the  cases  speci- 
fied may  endeavor  to  show  that  the  account  filed  showing  the 
alleged  receipts  and  disbursements  of  the  representative  is  errone- 
ous so  far  as  it  affects  his  right  to  relief  in  the  proceeding  which 
he  has  brought. 

To  this  end  he  may  show  more  assets  than  the  representative 
accounts  for  or  that  the  representative  has  improperly  disposed  of 
such  assets  and  is  not  entitled  to  the  credits  therein  alleged. 

^  950     Compulsory  Judicial  Settlement. 

A  judicial  settlement  may  be  required  from  a  representative 
under  section  2726,  Code  Civ.  Pro.,  in  the  following  cases: 

a.  Where  one  year  has  expired  since  letters  were  issued  to  him ; 
except  that  where  eighteen  months  have  not  expired,  the  surro- 
gate may  exercise  his  discretion  to  deny  the  application.  §  2727, 
Code  Civ.  Pro. 

b.  Where  letters  issued  have  been  revoked  or  for  any  other 
reason  power  to  act  thereunder  has  ceased. 

c.  Where  a  decree  for  sale  of  real  estate  to  pay  debts  has  been 
made  and  executed. 

d.  Where  real  property  or  rents,  profits,  or  proceeds  thereof 
have  been  received  and  disposed  of  pursuant  to  a  power  contained 
in  a  will  and  one  year  has  elapsed  since  letters  were  issued. 

e.  Where  a  temporary  administrator  has  been  appointed. 

f.  Where  under  the  old  practice  a  freeholder  was  appointed  to 
sell  real  estate  for  the  payment  of  debts. 

A  petition  must  be  filed  and  a  citation  issued,  but  the  proceed- 
ing in  the  first  instance  is  only  between  the  petitioner  and  the 
representative. 

If  it  appears  that  the  estate  is  in  condition  to  be  distributed  a 
supplemental  citation  may  be  issued  to  all  parties  who  would  be 
the  necessary  parties  to  a  voluntary  judicial  settlement,  and  upon 
their  being  brought  in  a  decree  may  be  made  as  in  a  voluntary 
judicial  settlement  disposing  of  the  estate  to  those  who  are  entitled 
thereto. 

If  however,  such  supplemental  citation  is  not  issued,  the  de- 
cree vnll  do  no  more  than  settle  the  account  as  between  the  rep- 
resentative and  the  petitioner  and  grant  such  relief  to  him  as  he 
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may  be  entitled  to.  The  pendency  of  this  compulsory  proceeding 
does  not  prevent  the  institution  of  a  proceeding  for  voluntary  judi- 
cial settlement  by  the  representative,  and  when  he  takes  that  course 
the  two  proceedings  may  be  heard  together  or  consolidated  as  jus- 
tice shall  require. 

^  951     Voluntary  Judicial  Settlement. 

A  voluntary  judicial  settlement  must  be  asked  for  when  a  rep- 
resentative applies  for  the  revocation  of  his  own  letters  under  sec- 
tion 2689,  Code  Civ.  Pro.  In  such  a  case  the  petition  must  con- 
tain the  necessary  allegations  of  a  petition  for  judicial  settlement, 
all  such  parties  must  be  cited,  and  a  decree  must  be  made  settling 
the  accounts. 

A  voluntary  judicial  settlement  may  be  instituted  and  carried  on 
under  section  2728,  Code  Civ.  Pro. 

An  administrator  may  begin  the  proceeding  at  any  time  after 
the  six  months'  publication  of  notice  to  creditors  has  expired,  but, 
if  he  has  published  no  notice  to  creditors,  he  cannot  institute  this 
proceeding  until  one  year  after  letters  were  issued  to  him. 

An  executor  cannot  institute  the  proceeding  until  the  expiration 
of  one  year  from  the  grant  of  letters  to  him,  even  though  he  may 
have  published  the  required  notice  to  creditors. 

While  section  2728,  Code  Civ.  Pro.,  would  seem  to  require  the 
executor  to  cite  upon  his  judicial  settlement  all  heirs-at-law  and 
next  of  kin  of  the  deceased  even  though  they  took  no  interest  in 
the  estate  imder  the  will,  it  is  the  quite  general  practice  to  consider 
that  they  have  had  their  day  in  court  on  the  proof  of  the  will,  and 
as  they  are  no  longer  interested  in  the  estate  and  could  not  file 
objection  to  the  account  they  need  not  be  cited. 

The  present  condition  of  the  law  makes  it  very  uncertain  as  to 
what  are  the  rights  of  the  heirs-at-law  and  next  of  kin  and  what 
protection  the  decree  of  judicial  settlement  is  to  the  executor  when 
the  judicial  settlement  is  had  before  the  expiration  of  two  years 
from  the  grant  of  letters. 

The  fixing  of  one  year  after  the  grant  of  letters  for  the  pay- 
ment of  legacies  and  for  the  judicial  settlement  was  based  upon 
the  fact  that  the  heirs-at-law  and  next  of  kin  had  one  year  in  which 
to  institute  a  proceeding  for  revocation  of  probate,  and  that  after 
the  expiration  of  such  year,  with  no  proceeding  of  that  kind 
started,  the  executor  could  safely  distribute  the  estate. 
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N'ow,  however,  any  party  interested  has  two  years  from  the  date 
of  probate  in  which  he  may  bring  an  action  in  the  Supreme  Court 
under  section  2653a,  Code  Oiv.  Pro.,  and  have  a  determination  as 
to  the  validity  of  the  will.  And  it,  therefore,  seems  to  be  a  serious 
question  whether  the  executor  would  be  protected  by  a  decree  made 
prior  to  the  expiration  of  two  years. 

It  would  be  very  unfortunate  if  the  estate  of  every  testator  had 
to  be  held  imdistributed  for  two  years,  and  it  would  be  very  un- 
just to  the  residuary  legatees  from  whose  share  the  interest  on 
all  money  legacies  after  one  year  from  the  grant  of  letters  must 
eventually  be  paid.  It  is  to  be  hoped  that  when  this  question  is 
decided  by  an  appellate  court  such  court  will  take  into  considera- 
tion the  very  complete  provision  of  law  for  the  recovery  of  prop- 
erty from  legatees  and  decide  that  if  an  heir-at-law  or  next  of  kin 
does  not  bring  a  proceeding  for  a  revocation  of  the  probate  or  to 
test  the  validity  of  the  will  under  section  2653a,  Code  Civ.  Pro., 
within  one  year  from  the  date  of  probate,  the  decree  of  judicial 
settlement  thereafter  granted  shall  be  held  to  be  a  complete  pro- 
tection to  the  executor  and  that  the  property  must  be  recovered, 
if  at  all,  from  the  legatees  to  whom  it  has  been  properly  distributed 
under  the  decree  of  judicial  settlement. 

Decree  of  judicial  settlement. 

After  all  objections  to  the  account  have  been  disposed  of  and  the 
account  finally  settled  and  stated,  the  decree  of  judicial  settlement 
summarizes  it  and  settles  and  allows  it  and  then  directs  payment 
of  the  surplus  to  the  persons  entitled  thereto. 

It  may  direct  delivery  of  an  unsold  chattel.  §  2744,  Code  Civ. 
Pro. 

It  must  direct  the  retention  or  deposit  of  a  sufficient  fund  in  case 
a  debt  is  not  due  or  is  in  litigation.    §  2745,  Code  Civ.  Pro. 

It  must  direct  the  payment  of  infant's  share  in  accordance  with 
section  2746,  Code  Civ.  Pro. 

It  must  direct  as  to  the  disposition  of  a  legacy  or  distributive 
share  due  an  unknown  person  in  accordance  with  section  2747, 
Code  Civ.  Pro. 

It  must  direct  payment  to  the  county  treasurer  of  any  legacy 
or  distributive  share  which  shall  not  be  claimed  by  a  known  party 
within  two  years  from  the  date  of  the  decree.  §  2748,  Code  Civ. 
Pro. 

46 


M  952  Contents  of  Account.  Y22 

q  952    What  All  Accounts  Shall  Contain. 

What  is  required  to  be  stated  and  set  forth  in  every  account 
ordered  or  filed  voluntarily  is  well  set  forth  in  Matter  of  Jones, 
1  Redf.  263,  as  follows : 

The  account  must  state,  as  part  of  the  executor's  proceedings,, 
when  the  inventory  was  filed ;  when  the  advertisements  for  claims 
were  published,  and  what  claims  were  rejected  by  the  executor, 
and  the  time  and  manner  in  which  they  were  rejected  or  disputed; 
what  suits,  if  any,  have  been  commenced  on  such  disputed  or 
rejected  claims,  which  of  them  have  been  determined,  how  de- 
termined, and  which  of  them  are  pending,  and  the  amount  claimed. 
Also,  what  claims  have  been  presented  and  allowed  since  the  ex- 
piration of  the  publication  of  the  advertisement  for  claims.  If 
no  such  claims  have  been  rejected  or  disputed,  and  no  suits  have 
been  commenced,  it  must  be  so  stated. 

Not  only  are  all  these  things  material,  but  it  is  material  also 
that  the  character  of  the  debts  paid,  or  allowed,  or  prosecuted, 
should  be  stated,  that  is,  whether  they  are  judgments  docketed,  etc., 
or  debts  of  inferior  class. 

The  executor  must  first  charge  himself  with  "  the  amount  of 
the  inventory."  Then  he  shall  charge  himself  with  "  the  increase  " 
to  the  inventory  for  any  cause,  whether  direct  or  indirect,  whether 
it  be  the  "  increase  "  of  the  flock,  "  the  increase  "  from  any  prop- 
erty not  embraced  in  the  inventory.  If  there  be  no  increase  from 
any  cause,  that  fact  must  be  stated. 

The  sum  total  of  these  are  the  assets  with  which  the  executor 
is  chargeable;  and  his  next  business  is  to  show  what  has  become  of 
this  sum  total.  The  first  credit  is  for  articles  perished  or  lost. 
The  cause  of  loss  must  be  stated,  for  the  surrogate  is  to  pass  on 
the  sufiiciency  of  the  excuse  offered,  judicially,  that  is,  whether 
"  lost  or  perished  without  the  fault  of  the  executor."  He  must 
credit  himself  with  the  decrease,  and  with  the  debts  due  the  estate 
not  collected.  The  fact  whether  they  were  collectible  or  not 
being  a  fact  to  be  judicially  determined  by  the  surrogate,  the 
facts  justifying  the  credit  must  be  stated.  The  fact  stated  that 
they  are  not  collected  will  not  justify  the  decree  that  they  were 
not  collectible.  That  they  were  not  must  be  shown  by  a  proper 
statement.  He  must  next  then  credit  himself  with  the  funeral 
charges  and  expenses  of  the  administration.  He  must  then  credit 
himself  with  moneys  paid  to  creditors,  naming  them,  and  then 
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with  payments  to  legatees  and  next  of  kin.  He  must  state  the 
ages,  condition  in  life  of  females,  of  legatees,  and  next  of  kin; 
and  if  any  are  minors,  the  fact  must  he  stated,  and  whether  they 
have  guardians,  and  how  appointed.  The  surrogate  is  to  pass  upon 
the  propriety  of  the  payments,  if  made  to  the  legatees  and  next 
of  kin ;  or  if  not  paid,  he  is  to  distribute  the  surplus  to  them ;  and 
in  either  case  these  facts  are  indispensable.  If  there  is  any  other 
fact  which  has  occurred  as  part  of  his  proceedings,  which  may 
affect  the  estate,  or  the  rights  of  any  distributee,  or  his  own  rights, 
he  is  bound  to  state  it.  He  must  not  only  state  in  what  character 
his  payments  were  made,  as  which  to  creditors,  legatees,  or  next 
of  kin,  or  for  expenses  for  funeral  charges,  or  of  administration, 
distinctly,  but  he  must  produce  vouchers  supporting  each  pay- 
ment ;  or  in  cases  of  claims  under  $20,  where  no  voucher  is  pro- 
duced, he  must  make  and  present,  in  lieu  of  vouchers,  his  own 
oath  positively  to  the  fact  of  payment,  when  made,  and  to  whom. 

^  953  Accoxmting  by  the  Representative  of  a  Deceased  Ex- 
ecutor, Adirunistrator,  Guardian,  or  Testamentary 
Trustee. 

Where  an  executor,  administrator,  guardian,  or  testamentary 
trustee  dies,  the  Surrogate's  Court  has  the  same  jurisdiction,  upon 
the  petition  of 

a.  His  successor. 

b.  A  surviving  executor,  administrator,  or  guardian. 

c.  A  creditor. 

d.  A  person  interested  in  the  estate. 

e.  The  ward  of  such  guardian. 

f.  The  legal  representative  of  a  deceased  ward. 

g.  A  surety  upon  the  official  bond  of  the  decedent, 
h.  The  legal  representative  of  a  deceased  surety, 

to  compel  the  executor  or  administrator  of  such  deceased  repre- 
sentative to  account,  which  it  would  have  against  the  decedent  if 
his  letters  had  been  revoked  by  the  surrogate's  decree. 
Voluntary  accounting  by  the  representative. 

An  executor  or  an  administrator  of  a  deceased  executor,  ad- 
ministrator, guardian,  or  testamentary  trustee  may  voluntarily 
account  for  the  acts  and  doings  of  the  deceased  representative  and 
for  the  trust  property  which  had  come  into  his  possession  or  that 
of  such  deceased  representative. 
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Accoimting  may  be  revived. 

Where  an  executor,  administrator,  guardian,  or  testamentary 
trustee  dies  while  an  accounting  by  or  against  him  was  or  is 
pending  before  a  Surrogate's  Court,  such  court  may  revive  said 
proceeding  against  his  executor,  administrator,  or  successor  and 
proceed  with  such  accounting  and  determine  all  questions  and 
grant  any  relief  that  the  surrogate  would  have  power  to  determine 
or  grant  in  case  such  decedent  had  not  died  or  in  a  case  where  the 
executor  or  administrator  of  the  said  last-mentioned  decedent  act- 
ing at  the  time  of  such  revival  had  voluntarily  petitioned  for  an 
accounting  as  provided  for  in  this  section. 
Who  to  be  cited. 

On  a  petition  filed  by  or  against  an  executor  or  administrator 
of  a  deceased  executor,  administrator,  guardian,  or  testamentary 
trustee  or  on  a  revival  and  continuation  of  an  accounting  pending 
by  or  against  such  decedent  at  the  time  of  his  death  the  successor 
of  such  decedent  and  all  persons  who  would  be  necessary  parties 
to  a  proceeding  commenced  by  such  decedent  for  a  judicial  settle- 
ment of  his  accounts  shall  be  cited  and  required  to  attend  such 
.  settlement. 
Consolidation  of  pioceedings. 

The  Surrogate's  Court  may  at  any  time  on  its  own  motion  or 
on  the  motion  of  any  party  to  any  one  of  two  or  more  of  such 
proceedings,  consolidate  such  proceedings,  but  without  prejudice 
to  the  power  of  the  court  to  make  any  subsequent  order  in  either  of 
them. 
Effect  of  the  decree. 

With  respect  to  the  liability  of  the  sureties  in  and  for  the  pur- 
pose of  maintaining  an  action  upon  the  decedent's  ofiScial  bond,  a 
decree  against  his  executor  or  administrator,  rendered  upon  such 
an  accounting,  has  the  same  effect  as  if  an  execution  issued  upon 
a  surrogate's  decree  against  the  property  of  decedent  had  been 
returned  unsatisfied  during  the  decedent's  lifetime. 

So  far  as  concerns  the  executor  or  administrator  of  decedent, 
sucb  a  decree  is  not  within  the  provision  of  section  2552,  Code 
Civ.  Pro.,  whereby  a  decree  is  made  conclusive  evidence  nf  suffi- 
cient assets  in  the  hands  of  the  representative  to  satisfy  the  re- 
quirements of  the  decree. 
May  compel  delivery  of  property. 

The  Surrogate's  Court  has  also  jurisdiction  to  compel  the 
executor  or  administrator,  or  successor  of  any  decedent,  at  any 
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time  to  deliver  over  any  of  the  trust  property  v?hich  has  come  to 
his  possession  or  is  under  his  control,  and  if  same  is  delivered  over 
after  a  decree  the  court  must  allow  such  credit  upon  the  decree  as 
justice  requires.  §  2606,  Code  Civ.  Pro.,  analyzed. 

Accounting  by  executor,  et  cetera,  of  deceased  executors. 

Where  an  executor,  administrator,  guardian  or  testamentary  trustee  dies, 
the  surrogate's  court  has  the  same  jurisdiction,  upon  the  petition  of  his  suc- 
cessor, or  of  a  surviving  executor,  administrator  or  guardian,  or  of  a  creditor, 
or  person  interested  in  the  estate,  or  of  a  guardian's  ward,  or  the  legal  repre- 
sentative of  a  deceased  ward,  or  a  surety  upon  the  oificial  bond  of  the  decedent, 
or  the  legal  representative  of  a  deceased  surety,  to  compel  the  executor  or 
administrator  of  the  decedent  to  account,  which  it  would  have  against  the  de- 
cedent if  his  letters  have  been  revoked  by  a  surrogate's  decree.  And  an 
executor  or  administrator  of  a  deceased  executor,  administrator,  guardian,  or 
testamentary  trustee  may  voluntarily  account  for  the  acts  and  doings  of  the 
decedent,  and  for  the  trust  property  which  had  come  into  his  possession  or 
into  the  possession  of  the  decedent.  And  on  the  death  heretofore  or  here- 
after, of  any  executor,  administrator,  guardian  or  testamentary  trustee 
while  an  accounting  by  or  against  him,  as  ■  such,  was  or  is  pending  before 
a  surrogate's  court,  such  court  may  revive  said  proceeding  against  his 
executor,  administrator  or  successor  and  proceed  with  such  accounting  and 
determine  all  questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  case  such  decedent  had  not  died  or  in  a 
case  where  the  executor  or  administrator  of  said  last  mentioned  decedent, 
acting  at  the  time  of  such  revival  had  voluntarily  petitioned  for  an  ac- 
counting as  provided  for  in  this  section.  On  a  petition  filed  either  by  or 
against  an  executor  or  administrator  of  a  deceased  executor,  administrator, 
guardian  or  testamentary  trustee,  or  on  a  revival  and  continuation  of  an 
accounting  pending  by  or  against  such  decedent  at  the  time  of  his  death,  the 
successor  of  such  decedent  and  all  persons  who  would  be  necessary  parties  to 
a  proceeding  commenced  by  such  decedent  for  a  judicial  settlement  of  his 
accounts  shall  be  cited  and  required  to  attend  such  settlement.  The  surro- 
gate's court  may  at  any  time  on  its  own  motion  or  on  the  motion  of  any 
party  to  any  one  of  two  or  more  of  such  proceedings,  consolidate  said  pro- 
ceedings but  without  prejudice  to  the  power  of  the  court  to  make  any  sub- 
sequent order  in  either  of  them.  With  respect  to  the  liability  of  the  sureties 
in  and  for  the  purpose  of  maintaining  an  action  upon  the  decedent's  official 
bond,  a  decree  against  his  executor  or  administrator,  rendered  upon  such  an 
accounting,  has  the  same  effect  as  if  an  execution  issued  upon  a  surrogate's 
decree  against  the  property  of  decedent  had  been  returned  unsatisfied  during 
the  decedent's  lifetime.  So  far  as  concerns  the  executor  or  administrator 
of  decedent,  such  a  decree  is  not  within  the  provisions  of  section  twenty-five 
hundred  and  fifty-two  of  this  act.  The  surrogate's  court  has  also  jurisdiction 
to  compel  the  executor  or  administrator,  or  successor  of  any  decedent,  at  any 
time  to  deliver  over  any  of  the  trust  property  which  has  come  to  his  possession 
or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a  decree,  the 
court  must  allow  such  credit  upon  the  decree  as  justice  requires. 

§  2606,  Code  Civ.  Pro. 
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^  954    Scope  of  the  Section. 

If  the  trustee  has  been  appointed  in  and  by  the  Supreme  Court 
■and  has  died,  the  surrogate  has  no  jurisdiction  to  require  his  rep- 
resentative to  account  in  Surrogate's  Court.  The  acts  and  doings 
of  such  trustee  cannot  be  passed  upon  by  the  surrogate  since  the 
Supreme  Court  has  taken  jurisdiction  of  the  trust  to  the  exclusion 
of  the  Surrogate's  Court.  Matter  of  Hazard,  51  Hun,  301,  21 
E".  Y.  St.  Kep.  787. 

On  an  accounting  under  section  2606,  Code  Civ.  Pro.,  the  de- 
cree must  direct  the  funds  and  property  on  hand  to  be  paid  out 
to  a  new  representative  of  the  estate  to  be  appointed,  or  on 
failure  of  such  an  appointment,  to  be  paid  into  Surrogate's  Court, 
and  should  not  direct  the  payment  over  directly  to  the  person 
eventually  entitled  to  the  same.  Matter  of  Moehring,  154  JST.  Y. 
423,  affg.  19  App.  Div.  629,  46  IST.  Y.  Supp.  1097. 

Where  the  executor  of  a  deceased  executor  petitions  for  an  ac- 
counting of  the  acts  of  their  testator  and  all  parties  interested 
have  been  brought  into  court,  the  surrogate  may  turn  the  proceed- 
ings into  a  judicial  settlement. 

The  surrogate  has  jurisdiction  to  ascertain  the  amount  of  the 
estate  in  the  hands  of  the  deceased  executor  and  for  that  purpose 
he  may  determine  the  nature  of  that  estate  and  certain  questions 
between  legatees  and  beneficiaries,  e.  g.,  whether  a  trust  fund  had 
been  set  apart  and  whether  by  the  will  real'  estate  was  converted. 
Matter  of  Richmond,  63  App.  Div.  488,  71  N.  Y.  Supp.  795. 

The  accounting  by  the  surviving  executor  and  by  the  executor 
of  a  deceased  executor  are  separate  proceedings.  Murray  v.  Van- 
derpole,  2  Dem.  311. 

The  law  contemplates  that  a  successor  to  the  deceased  repre- 
sentative will  be  appointed  and  it  is  to  such  representative  that 
the  accounting  is  made.  Volhard  v.  Volhard,  104  E".  Y.  Supp. 
578. 

Where  a  widow,  who  is  also  executrix,  has  the  use  of  the  per- 
sonal estate  and  has  it  in  her  possession  and  dies,  the  coexecutor 
of  her  husband's  estate  should  proceed  under  this  section,  rather 
than  by  presentation  of  a  claim.  Shorter  v.  MacJcey,  13  App.  Div. 
20,  43  N.  Y.  Supp.  112. 

The  representative  of  a  deceased  representative  who  has  ac- 
counted in  his  lifetime,  but  who  has  not  paid  over  the  money 
Tinder  the  decree,  may  be  required  to  account  and  pay  over  what 
came  to  his  hands.     Matter  of  Collyer,  113  App.  Div.  468. 
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The  executor  of  a  deceased  executor  and  a  person  interested  in 
tlie  estate,  being  the  same  person,  cannot  maintain  the  proceeding. 
Popham  V.  Spencer,  4  Eedf.  399. 

The  administrator  of  a  deceased  executor  or  administrator  is 
not  authorized  to  make  an  accounting  for  the  purpose  of  showing 
that  the  deceased  had  funds  at  one  time  in  his  hands  which  were 
due  to  persons  interested  and  which  had  not  been  paid  over  at  the 
time  of  his  death.  Matter  of  Williams,  26  Misc.  Kep.  636,  30  Civ. 
Pro.  76,  57  :N'.  Y.  Supp.  943. 

A  legatee  or  devisee  of  a  legatee  or  devisee  has  no  right  to  call 
to  account  the  representative  of  the  estate  creating  the  first  legacy 
or  devise.    Bushe  v.  ^Yrig}lt,  118  App.  Div.  320. 

^  955     The  Petition. 

When  petition  is  made  by  a  sole  legatee  he  need  not  make  a 
surviving  executor  a  party.  Matter  of  Trask,  49  IST.  Y.  Supp. 
825. 

Where  an  administrator  de  bonis  non  has  been  appointed  he 
should  make  the  application  for  an-  accounting.  Matter  of 
O'Brien,  45  Hun,  281,  10  X.  Y.  St.  Eep.  414. 

The  petition  cannot  also  ask  that  an  administrator  with  the 
Tvill  annexed  be  appointed,  as  the  two  applications  cannot  be 
joined.    Popham  v.  Spencer,  4  Eedf.  399. 

A  cotrustee  may  maintain  the  proceeding  to  require  the  repre- 
sentative of  a  deceased  cotrustee  to  account.  He  is  one  of  the 
persons  interested  in  the  estate.  Matter  of  KriescJier,  30  App. 
Div.  313,  51  ]Sr.  Y.  Supp.  802. 

The  application  to  compel  the  executor  or  administrator  of  a 
deceased  guardian  to  account  may  be  made  at  once  after  such  ap- 
pointment. Matter  of  Wiley,  119  N.  Y.  642,  affg.  55  Hun,  248, 
■7  W.  Y.  Supp.  828. 

Persons  to  be  cited. 

It  is  not  necessary  to  cite  the  persons  interested  in  the  second 
estate,  since  the  representative  of  that  estate  who  is  accounting  as 
to  the  other  estate  can  protect  their  interests.  Matter  of  Wood, 
34  Misc.  Eep.  209,  69  JST.  Y.  Supp.  491. 

^  956     The  Answer. 

Where  an  answer  is  filed  setting  up  a  prior  settlement  and  re- 
leases, such  release  should  be  filed,  or  the  prayer  of  the  petition 
may  be  granted.     Sayre  v.  Sayre,  3  Dem.  264. 
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A  verified  denial  that  any  property  has  come  to  the  hands  of 
the  representative  of  the  deceased  representative  does  not  require 
a  dismissal  of  the  proceedings,  as  section  2722,  Code  Civ.  Pro., 
does  not  appiy  to  such  a  proceeding.  Wood  v.  Croohe,  5  Eedf. 
381. 

Ofiset. 

The  executors  of  a  deceased  iexecutor  cannot  offset  claims  for 
debts  and  expenses  paid  in  a  proceeding  to  compel  them  to  pay 
over  the  assets  to  an  administrator  cum  testamento  armexo,  but  an 
accounting  will  be  ordered.    Stewart  v.  O'Donnell,  2  Dem.  17. 

^  957     Statute  of  Limitations. 

W.  died  intestate  in  1862  and  his  administrator,  L.  W.,  died 
leaving  goods  unadministered.  He  was  succeeded  by  H.  W.,  who 
died  in  1875.  In  1877  P.  was  appointed  administrator  de  bonis 
non  of  W.  and  E.  W.  was  appointed  administrator  for  H.  W.  In 
November,  1889,  P.,  then  the  only  next  of  kin  of  W.,  sought  to 
compel  E.  W.  to  account  as  representative  of  H.  W.  for  goods  of 
W.  unadministered  —  held,  that  as  against  P.  as  next  of  kin  the 
six  years'  Statute  of  Limitations  had  run  and  the  ten  years'  statute 
as  against  P.  as  administrator.  PitJcin  v.  Wilcox,  58  Hun,  605, 
34  ISr.  Y.  St.  Rep.  441,  20  Civ.  Pro.  27. 

Application  made  fifteen  years  after  letters  issued  —  held,  that 
the  statute  was  a  bar.  Matter  of  Boylan,  25  Misc.  Hep.  281,  55 
N.  T.  Supp.  426. 

The  ten-year  statute  and  not  the  six-year  Statute  of  Limitations 
applies  to  an  application  to  compel  the  executor  or  administrator 
of  a  deceased  executor  or  administrator  to  account.  Matter  of 
Rogers,  153  N.  Y.  316,  revg.  92  Hun,  609. 

In  the  case  of  Matter  of  Longhotham  (38  App.  Div.  607,  57 
]Sr.  Y.  Supp.  118),  the  Rogers  case  was  apparently  misappre- 
hended. 

Matter  of  Taylor  (30  App.  Div.  213)  was  overruled  iii  Matter 
of  Longhotham  (38  App.  Div.  607).  Matter  of  K'irTcpatrich,  1 
Gibb.  Sur.  Eep.  71.  See  also  19  Misc.  Eep.  228,  61  N.  Y.  St. 
Eep.  295. 

The  rules  of  limitation  as  to  a  special  proceeding  are  the  same 
as  if  it  were  a  civil  action.  Matter  of  Lewis,  36  Misc.  Rep.  741, 
74  N.  Y.  Supp.  469 ;  Church  v.  Olendorf,  49  Hun,  439,  19  IST.  Y. 
St.  Rep.  700,  3  IST.  Y.  Supp.  557. 
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Sections  405  and  412,  Code  Civ.  Pro.,  are  applicable  to  Surro- 
gate Court  and  to  proceedings  under  this  section.  Matter  of  May 
(Schlesinger),  24  Misc.  Rep.  456,  53  IST.  Y.  Supp.  710;  revd. 
on  other  grounds,  36  App.  Div.  77. 

Where  the  executor  was  a  trustee  to  hold  in  trust  and  invest  the 
fund  and  pay  the  income  to  certain  children,  and  where  the  facts 
show  that  up  to  a  certain  time  before  his  death  the  executor  had 
performed  acts  as  such  representative,  and  that  from  such  time  to 
his  death  was  not  a  sufficient  time  to  allow  the  statute  to  run  — 
held,  that  an  order  for  an  accounting  would  be  sustained.  Matter 
of  Irvin,  68  App.  Div.  158,  74  IST.  Y.  Supp.  443. 

The  question  as  to  whether  the  administrator  was  protected  by 
the  statute  from  an  obligation  to  account  for  and  pay  over  moneys 
was  included  within  the  issues  referred  to  the  referee.  No  pro- 
vision of  law  required  or  permitted  the  administrator  to  make  any 
written  reply  to  the  objections,  and,  therefore,  all  proper  defenses 
were  permissible  to  him,  including  the  Statute  of  Limitations.  It 
was  proper  for  him  to  point  out  and  insist  upon  the  statute,  either 
orally  or  in  writing,  and  that  at  any  stage  of  the  proceedings  be- 
fore the  close  of  the  evidence.  Matter  of  Chadeagne,  10  Hun,  97. 
The  referee,  therefore,  acted  properly  in  receiving  the  answer  and 
treating  it  as  filed. 

The  duty  imposed  on  the  referee  was  not  to  determine  whether 
the  proceeding  had  been  duly  initiated,  but  whether,  on  all  of  the 
facts  proved  before  him,  the  administrator  was  legally  chargeable 
with  any  sum  of  money.  The  Statute  of  Limitaticwis  was  not 
waived  by  the  administrator  by  his  obedience  to  the  order  requir- 
ing him  to  account,  and  it  was  entitled  to  due  consideration.  Mat- 
ter of  Rothschild,  42  Misc.  Eep.  161. 

fli  958     Proof  That  Fund  or  Property  Has  Been  Received. 
Efiect  of  inventory. 

An  inventory  is  prima  facie  evidence  both  as  to  the  extent  and 
value  of  the  personal  property  left  by  decedent  and  casts  the  bur- 
den upon  the  contestant  of  showing  either  that  articles  were 
omitted  therefrom  or  that  a  greater  sum  was  realized  than  the 
appraised  value.  Matter  ef  Rogers,  153  K  Y.  316-328,  revg.  92 
Hun,  609. 

Where  there  is  power  of  disposition. 

The  burden  of  showing  the  amount  of  property  remaining  in  the 
life  tenant's  hands  at  his  death  who  had  an  absolute  power  of  dis- 
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posal,  on  an  accounting  by  his  administrator,  is  on  those  who  seek 
to  surcharge  the  account.  Matter  of  Byalls,  80  Hun,  459,  62 
1\".  Y.  St.  Eep.  287,  30  N.  Y.  Supp.  455,  74  Hun,  205,  56  N.  Y. 
St.  Rep.  291. 

Charging  deceased  guardian. 

Deceased  had  been  guardian  of  a  minor  who  had  become  of  age. 
Such  late  minor  applied  for  payment  to  him  of  the  amount  of  the 
fund  by  the  executor  of  the  deceased  guardian  —  held,  that  the 
fund  must  be  traced  into  the  hands  of  the  executor  of  the  deceased 
guardian.  Matter  of  Hichs,  170  N.  Y.  195,  revg.  54  App.  Div. 
582,  66  ISr.  Y.  Supp.  1028. 

Charging  deceased  trustee. 

The  fact  that  the  trustee  received  a  certain  fund  under  the  will 
is  not  sufficient  proof  on  which  to  charge  his  executor  with  that 
amount  of  money,  but  there  must  be  proof  that  such  amount  not 
only  came  to  the  hands  of  the  trustee,  but  had  been  in  his  pos- 
session when  he  died.  Farmers'  L.  &  T.  Co.  v.  Pendleton,  179 
N".  Y.  486,  revg.  90  App.  Div.  607 ;  which  affd.  37  Misc.  Eep.  256, 
75  IST.  Y.  Supp.  294. 

Case  no  longer  applicable  because  of  amendments  to  the  Code. 
Herbert  v.  Stevenson,  3  Dem.  236. 

^  959     Consolidation  of  Proceedings. 

An  application  to  require  the  representative  of  a  deceased  rep- 
resentative to  account  and  a  proceeding  by  such  representative  for 
a  voluntary  accounting  thereafter  begun  may  be  consolidated.  Mat- 
ter of  Shipman,  82  Hun,  108,  31  N.  Y.  Supp.  571,  64  IST.  Y.  St. 
Eep.  161. 

A  proceeding  to  compel  an  accounting  cannot  be  consolidated 
with  a  volimtary  accounting  as  to  another  fund.  Matter  of  Wood, 
34  Misc.  Eep.  209,  69  E".  Y.  Supp.  491. 

q  960    The  Decree. 

This  section  is  to  be  read  in  connection  with  section  2603,  Code 
Civ.  Pro.,  and  payment  of  the  balance  found  due  cannot  be  made 
directly  to  the  persons  entitled  to  the  same  under  the  will  or  by 
the  intestate  laws.  Matter  of  Moehring,  154  IST.  Y.  423,  affg.  19 
App.  Div.  629 ;  Spencer  v.  PopJiam,  5  Eedf .  425. 
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Where  a  trust  is  created  by  a  will  and  the  executor  has  never 
accounted  or  set  apart  the  trust  fund,  a  substituted  trustee  can- 
not have  a  decree  directing  payment  of  the  fund  to  him  or  main- 
tain an  action  for  such  purpose  in  the  Supreme  Court. 

An  accounting  must  be  first  had.  Mount  v.  Mount,  68  App. 
Div.  144,  74  JSr.  Y.  Supp.  148,  revg.  35  Misc.  Rep.  62,  71  N.  Y. 
Supp.  191. 

Held,  that  in  a  proper  case  the  provisions  of  section  2603,  Code 
Civ.  Pro.,  as  to  paying  money  into  Surrogate  Court  applied  to 
proceedings  under  this  section.  Hides  v.  Townsend,  54  App.  Div. 
582,  66  ]Sr.  Y.  Supp.  1028 ;  revd.  upon  another  point,  170  N".  Y. 
195. 

On  settlement  of  accounts  of  a  deceased  executor  a  fund  left 
for  the  use  of  the  widow  was  ordered  paid  to  the  administrator 
cum  testamento  annexo  and  not  to  the  widow.  Matter  of  McDou- 
gall,  141  X.  Y.  21,  revg.  48  X.  Y.  St.  Eep.  933,  21  X.  Y.  Supp. 
479. 

The  payment  over  or  delivery  of  property  is  not  to  be  made  to  a 
legatee  or  person  interested,  but  to  a  representative  who  shall  com- 
plete the  administration  of  the  estate.  Matter  of  Trash,  49  IST.  Y. 
Supp.  825  ;  Matter  of  Clark,  119  X.  Y.  427 ;  Matter  of  Fithian,  5 
Dem.  305,  44  Hun,  457,  5  IST.  Y.  St.  Rep.  375,  9  id.  279. 

The  residuary  legatees  cannot  maintain  an  action  for  payment 
to  themselves,  since  an  administrator  cum  testamento  annexo  is 
vested  with  the  right  to  collect  the  assets  of  the  estate.  Squire  v. 
Bugbee,  65  App.  Div.  429,  72  IST.  Y.  Supp.  1023. 

Where  it  is  claimed  that  the  deceased  administrator  had  assets 
in  his  hands,  the  office  of  the  decree  is  to  determine  whether  at  the 
death  of  the  administrator  any  of  the  original  estate  remained  in 
his  hands.  Potter  v.  Ogden,  136  1^.  Y.  384,  affg.  65  Hun,  27,  47 
X.  Y.  St.  Eep.  190,  19  IST.  Y.  Supp.  594. 

i^  961     Application  for  Order  of  Revivor. 

In  the  year  1901,  by  an  amendment  to  section  2606  of  the  Code 
of  Civil  Procedure,  a  provision  was  inserted  that  "  on  the  death 
of  any  executor,  administrator,  guardian,  or  testamentary  trustee, 
while  an  accounting  by  or  against  him  as  such  is  pending  before 
a  Surrogate's  Court,  such  court  may  revive  said  proceeding  against 
his  executor,  administrator,  or  successor,  and  proceed  with  such 
accounting  and  determine  all  questions  and  grant  any  relief  that 
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the  surrogate  would  have  power  to  determine  or  grant  in  case  such 
decedent  had  not  died."  Laws  of  1901,  chap.  409.  This  pro- 
vision was  not  retroactive,  and  would  not  have  authorized  the  re- 
vival of  a  proceeding  that  had  abated  prior  to  its  passage:  By  an 
amendment  of  this  section  in  1902  (Laws  of  1902,  chap.  349), 
it  was  made  to  read :  "  On  the  death  heretofore  or  hereafter  of 
any  executor,"  etc.  So  the  Surrogate's  Court  undoubtedly  had 
power  when  the  ex  parte  application  was  made  to  revive  the  pro- 
ceeding, unless  this  provision  is  subject  to  the  constitutional  ob- 
jection which  is  insisted  upon  by  the  appellant.  But  before  such 
relief  could  be  given  the  administrator  with  the  will  annexed  of 
the  testator  and  all  those  who  were  parties  to  the  proceeding  that 
had  abated  were  entitled  to  notice  of  the  application.  Matter  of 
Tredwell,  Y7  App.  Div.  155,  79  N.  Y.  Supp.  83.  See  also  37 
Misc.  Eep.  584,  75  JST.  Y.  Supp.  1058. 

The  right  to  revive  the  proceedings  is  recognized  and  provided 
for  in  section  2606  of  the  Code  of  Civil  Procedure,  and  when  re- 
vived, as  here  provided  for,  the  proceedings  may  be  continued  to 
a  final  decision.  This  is  a  valuable  provision  for  those  who  have 
been  long  engaged  and  at  large  expense  in  an  accounting  before 
the  death  of  the  accounting  trustee  or  administrator.  It  was  held 
in  Matter  of  Carey  (24  App.  Div.  531),  that  a  surrogate  has  power 
to  take  up  the  proceedings  at  a  point  where  they  were  left  at  the 
death  of  his  immediate  predecessor  in  office  and  decide  the  ques- 
tions at  issue  on  the  evidence  previously  taken.  The  same  rule 
applies  in  case  of  revival  of  the  proceedings  on  the  death  of  an 
administrator. 

To  enter  a  decree  denying  the  right  to  revive  the  proceeding 
is  in  effect  treating  all  the  work  done  and  evidence  taken  as  a 
nullity  —  hence  an  order  declaring  the  proceeding  abated  is  a  mat- 
ter of  interest  to  all  the  parties,  and  being  made  without  notice 
must  be  held  to  have  been  made  without  jurisdiction.  The  same 
may  be  said  of  the  entry  of  that  part  of  the  decree  directing  the 
payment  by  the  petitioners  of  a  sum  of  money.  Matter  of  Arm- 
strong, 72  App.  Div.  286,  76  E".  Y.  Supp.  37. 

Where  a  motion  to  compel  the  representative  of  a  deceased  exec- 
utor to  account  has  been  made  and  granted  and  proceedings  taken 
under  it,  an  order  will  not  be  made  to  revive  the  proceeding  for 
the  same  purpose  which  abated  upon  the  death  of  such  executor. 
Matter  of  Tredwell,  85  App.  Div.  570,  83  JST.  Y.  Supp.  242; 
prior  appeal,  77  App.  Div.  155,  79  N.  Y.  Supp.  83.  See  also  37 
Misc.  Kep.  584,  75  K  Y.  Supp.  1058. 
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^  962     Order  Abating  Proceeding. 

Where  testimony  has  been  taken  before  a  surrogate  he  cannot 
of  his  own  motion  and  without  notice  on  the  death  of  the  executor 
or  administrator  enter  an  order  decreeing  the  proceedings  abated, 
and  such  an  order  may  be  attacked  collaterally,  and  on  an  appli- 
cation to  revive  the  proceedings  might  be  shown  to  be  void  for 
want  of  jurisdiction  and  no  bar  to  a  revival  for  that  reason.  Mat- 
ter of  Armstrong,  72  App.  Div.  286. 

Appeal. 

Appeal  from  the  order  abating  the  proceeding  dismissed  as  being 
an  ex  parte  order  made  on  surrogate's  own  motion.  Matter  of 
Armstrong,  72  App.  Div.  620,  76  IST.  Y.  Supp.  40. 

An  order  to  deposit  securities  or  show  cause  is  not  appealable. 
Matter  of  Kreischer,  30  App.  Div.  313,  51  N.  Y.  Supp.  802. 

^  963    When  Decree  Binds  Sureties. 

Judgment  against  the  executor  of  a  deceased  trustee  does  not 
bind  the  sureties  on  the  bond  of  the  trustee  where  the  bond  was 
executed  after  the  default  occurred.  Thomson  v.  Am.  Surety  Co., 
170  K  Y.  109,  affg.  56  App.  Div.  113,  67  N.  Y.  Supp.  564. 

ISTo  execution  upon  the  decree  need  be  issued  before  suing  on 
the  bond.  Van  Zandt  v.  Grant,  67  App.  Div.  70 ;  affd.,  175  N".  Y. 
150.    See  also  56  App.  Div.  176 ;  affd.,  166  N.  Y.  640. 

^  964     Decree  Not  Evidence  of  Assets. 

So  far  as  concerns  the  executor  or  administrator  of  decedent 
such  a  decree  is  not  within  the  provision  of  section  2552,  Code 
Civ.  Pro.,  of  this  act.  From  §  2606,  Code  Civ.  Pro. 

A  decree  directing  payment  by  an  executor  or  administrator  or  testamentary 
trustee,  to  a  creditor  of  or  a  person  interested  in  the  estate  or  fund,  or  an 
order  permitting  a  judgment  creditor  to  issue  an  execution  against  an  executor 
or  administrator  is,  except  upon  appeal  therefrom,  conclusive  evidence  that 
there  are  sufiBcient  assets  in  his  hands,  to  satisfy  the  sum  which  the  decree 
directs  him  to  pay,  or  for  vphich  the  order  permits  the  execution  to  issue: 

§  2552,  Code  Civ.  Pro. 

The  decree  is  not  evidence  of  assets  in  the  hands  of  the  repre- 
sentative of  the  deceased  representative.  Matter  of  Seaman,  63 
App.  Div.  49,  71  K  Y.  Supp.  376. 
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^  965     Decree  Should  Direct  Assets  to  be  Turned  Over  to 
Successor. 

By  this  section  the  surrogate  is  given  power  to  require  the 
executor  of  a  deceased  executor  to  account  for  the  acts  and  doings 
of  the  decedent  and  for  the  trust  property  which  has  come  into 
the  possession  of  the  decedent,  and  may  at  the  same  time  compel 
the  executor  or  administrator  of  a  deceased  executor  to  deliver 
over  any  of  the  trust  property  which  has  come  into  his  possession 
or  under  his  control. 

On  an  accounting  under  this  section  the  surrogate  can  determine 
the  condition  of  the  account  as  between  the  decedent  and  the 
estate  of  his  deceased  executor. 

The  surrogate  has  also  jurisdiction  to  compel  the  executor  of 
the  deceased  executor  to  deliver  over  any  of  the  trust  property 
which  has  come  to  his  possession  or  is  under  his  control,  but  he 
can  only  require  the  executor  of  the  deceased  executor  to  pay  over 
to  his  successors  money  or  property  which  has  come  into  his  posses- 
sion or  under  his  control.    Matter  of  Walton,  112  App,  Div.  176. 
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CHAPTER  LI. 

Intermeiiate     Accounting     and     Compulsory     Judicial 

Settlement. 

H  966.  Voluntary  and  compulsory  intermediate  accounting. 

967.  Concurrent  jurisdiction  of  Supreme  and  Surrogate's  Courts. 

968.  When  judicial  settlement  may  be  required. 

969.  From  representative  of  deceased  assignee  under  general  assignment. 

970.  Proceeding  to  require  judicial  settlement. 

971.  Wh^n  settlement  will  be  required. 

972.  Who  may  petition. 

974.  Citation. 

975.  Decree  when  no  objection  is  made. 

975.  Appointment  of  special  guardian. 

976.  The  answer. 

976.  Statute  of  Limitations  should  be  set  up  by  answer. 

977.  When   Statute   of   Limitiations   is  a  bar. 

978.  Consolidation  of  proceedings. 

979.  Eight  under  disputed  claim. 

980.  What  defenses  recognized. 

981.  Effect  of  release. 

982.  The  issues. 

983.  Application  for  supplemental  citation. 

984.  The  hearing. 

985.  The  decree. 

986.  Warrant  of  attachment. 

987.  Decree  —  Proof  of  insolvency. 

988.  Imprisonment  —  Discharged  from. 

^  966     Voluntary  and  Compulsory  Intermediate  Accounting. 

An  executor  or  administrator  at  any  time,  may,  voluntarily,  file  in  the 
surrogate's  office  an  intermediate  account,  and  the  vouchers  in  support  of  the 
same.  In  either  of  the  following  cases,  the  surrogate  may,  in  his  discretion, 
make  an  order,  requiring  an  executor  or  administrator  to  render  an  inter- 
mediate account: 

1.  Where  an  application  for  an  order,  permitting  an  execution  to  issue  on 
a,  judgment  against  the  executor  or  administrator,  has  been  made  by  the 
judgment  creditor,  as  prescribed  in  section  eighteen  hundred  and  twenty-six 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judgment  creditor, 
praying  for  a  decree,  granting  leave  to  issue  an  execution  on  a  judgment 
rendered  against  the  decedent  in  his  lifetime  as  prescribed  in  section  thirteen 
hundred  and  eighty- one  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  creditor,  or  per- 
son entitled  to  a  legacy,  or  other  pecuniary  provision,  or  a  distributive  share. 
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praying   for  a   decree   directing   payment   thereof,   as   prescribed   in   section 
twenty- seven  hundred  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  issued,  and  no 
special  procesding,  on  a  petition  for  a  judicial  settlement,  of  the  executor's 
or  administrator's  account  is  pending.  §  2725,  Code  Civ.  Pro. 

Contesting. 

Any  party  may  contest  an  intermediate  account  in  case  the 
same  shall  not  be  consolidated  under  section  2727,  Code  Civ.  Pro. 

From  §  2728,  Code  Civ.  Pro. 
Intermediate  account  defined. 

The  expression,  "  intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing  the 
acts  of  the  person  accounting,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  settle- 
ment. Prom  §  2514,  Code  Civ.  Pro. 

When  ordered. 

An  intermediate  accounting  will  not  be  ordered  where  the 
moving  papers  do  not  show  assets  in  the  hands  of  the  representa- 
tive.   Matter  of  Thurber,  37  Misc.  Kep.  155,  74  IST.  Y.  Supp.  949. 

The  fact  that  the  Statute  of  Limitations  has  run  against  an 
accounting  to  pay  a  legacy  is  no  ground  for  refusing  an  account- 
ing where  an  execution  is  asked  for.  Matter  of  Gong.  Unitarian 
Soc,  34  App.  Div.  387,  54  ]Sr.  Y.  Supp.  269. 

What  may  be  determined. 

The  question  of  the  existence  of  assets  may  be  determined  by 
means  of  the  intermediate  accounting.  Matter  of  Cong.  Unitarian 
Sac,  34  App.  Div.  387,  54  K  Y.  Supp.  269. 

A  person  entitled  to  a  legacy  upon  the  death  of  the  executrix  of 
the  will,  which  is  held  in  trust,  may  obtain  information  as  to  the 
acts  of  the  trustee  and  the  safety  of  the  fund  by  this  proceeding. 
Matter  of  Jones,  30  Misc.  Kep.  354,  63  IST.  Y.  Supp.  726 ;  affd., 
51  App.  Div.  420,  64  JST.  Y.  Supp.  667. 

Where  all  the  parties  interested  are  before  the  court,  a  voluntary 
accounting  may  be  made  a  judicial  settlement.  Matter  of  Furniss, 
86  App.  Div.  96,  83  IST.  Y.  Supp.  530. 

^  967     Concurrent   Jurisdiction    of    Supreme   and    Surrogate 
Courts. 

The  Supreme  Court  has  concurrent  jurisdiction  with  Surro- 
gate Court  to  call  an  executor  or  administrator  to  an  account,  and 
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will  entertain  an  action  for  that  purpose  when  it  is  shown  that 
the  circumstances  of  the  case  are  such  as  to  require  relief  of  a 
nature  which  could  not  be  obtained  in  Surrogate  Court.  An 
actual  or  probable  attack  upon  the  validity  of  the  assignment 
of  a  legacy  or  distributive  share  would  constitute  a  circumstance 
authorizing  the  Supreme  Court  to  entertain  the  action.  Citizen 
C.  N.  B.  V.  Toplitz,  113  App.  Div.  73;  Haddow  v.  Lundy,  59 
ISr.  Y.  320;  Sanders  v.  Sautter,  126  id.  193. 

No  proceeding  for  an  accounting  of  executors  in  the  Supreme 
Court  will  even  be  permitted,  unless  special  reasons  are  shown 
why  such  an  accounting  cannot  or  ought  not  to  be  taken  in  the 
Surrogate's  Court.  That  court  is  the  proper  tribunal  for  such 
proceedings  and  it  is  not  necessary  or  proper  to  remove  them  into 
another  court,  in  the  absence  of  special  reasons  which  require  that 
course  to  be  taken.  Matthews  v.  Studley,  17  App.  Div.  303,  45 
K  Y.  Supp.  201 ;  affd.,  106  K  Y.  633. 

While  the  Supreme  Court  has  jurisdiction  to  compel  an  executor 
to  account,  it  has  consistently  refused  to  exercise  such  jurisdiction, 
unless  under  circumstances  which  require  the  interposition  of  a 
court  of  equity,  rather  than  the  usual  proceedings  before  the  sur- 
rogate.    Volhard  v.  Volhard,  104  N.  Y.  Supp.  578. 

^  968    When  Surrogate  May  Require  Judicial  Settlement  of 
Account. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from  time  to 
time,  compel  a  judicial  settlement  of  the  account  of  an  executor  or  admin- 
istrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any  other  reason, 
his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an  interest  i .: 
real  property,  has  been  made,  as  prescribed  in  title  fifth  of  this  chapter,  and 
the  property,  or  a  part  thereof,  has  been  disposed  of  by  him  pursuant  to  the 
decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the  decedent's  real 
property,  or  the  rents,  profits  or  proceeds  thereof,  pursuant  to  a  power  con- 
tained in  the  decedent's  will,  where  one  year  has  elapsed  since  letters  were 
issued  to  hiin.  The  surrogate's  court  may  compel  a  judicial  settlement  of  the 
account  of  a  temporary  administrator  at  any  time.  It  may  aJso  compel  a 
judicial  settlement  of  the  account  of  a  freeholder,  appointed  to  dispose  of  a 
decedent's  real  property,  or  interest  in  real  property,  as  prescribed  in  title 
fifth  of  this  chapter,  in  like  manner  as  where  the  same  has  been  disposed  of 
by  the  executor  or  administrator.  §  2726,  Code  Civ.  Pro. 

47 
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^  969  Accounting  by  the  Representative  of  a  Deceased 
Assignee  Under  the  General  Assignment  Act  — 
Laws  1877,  Chap.  466. 

The  County  Court  has  power  to  compel  an  accounting  by  the 
representatives  of  a  deceased  assignee  in  the  same  manner  as  pro- 
vided by  law  for  compelling  an  executor  or  administrator  to 
render  and  settle  his  account,  and  upon  such  accounting  a  citation 
should  issue  to  all  creditors  interested  in  the  estate.  Matter  of 
Farmer,  35  Misc.  Kep.  150,  71  N.  Y.  Supp.  462,  and  cases  there 
cited. 

^  970     Compulsory  Judicial  Settlement. 

A  petition  praying  for  the  judicial  settlement  of  an  account, 
and  that  the  executor  or  administrator  be  cited  to  show  cause  why 
he  should  not  render  and  settle  his  account,  may  be  presented  in 
a  case  prescribed  in  section  2726,  Code  Civ.  Pro.,  by 

a.  A  creditor. 

b.  A  person  interested  in  the  estate  or  fund,  including  a  child 
bom  after  the  making  of  the  will. 

c.  By  any  person  in  behalf  of  an  infant  so  interested. 

d.  A  surety  on  the  official  bond  of  the  person  required  to  ac- 
count. 

e.  The  legal  representative  of  such  surety. 
Citation. 

On  the  presentation  of  such  a  petition  a  citation  must  be  issued 
accordingly;  except  that  in  a  case  where  the  petition  is  pre- 
sented after  one  year  and  within  eighteen  months  after  letters 
were  issued  to  an  executor  or  administrator,  the  surrogate  may 
entertain  or  decline  to  entertain  it  in  his  discretion. 
Order  to  account. 

On  the  return  of  a  citation  issued  as  prescribed  in  either  section 
2722  or  section  2725  or  section  2726,  Code  Civ.  Pro.,  if  the 
executor  or  administrator  fails  either 

a.  To  appear. 

b.  To  show  good  cause  to  the  contrary. 

c.  To  present  in  a  proper  case  a  petition  for  a  voluntary  ju- 
dicial settlement  as  prescribed  in  section  2728,  Code  Civ.  Pro. 

An  order  must  be  made  directing  him  to  account  within  such  a 
time  and  in  such  a  manner  as  the  surrogate  prescribes  and  to 
attend  from  time  to  time  before  the  surrogate  for  that  purpose. 
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Disobedience  to  oidei. 

The  executor  or  administrator  is  bound  by  such  an  order  with- 
out service  thereof.  If  he  disobeys  it  the  surrogate  may  issue  a 
warrant  of  attachment  against  him  and  his  letters  may  be  revoked 
as  where  a  warrant  of  attachment  is  issued  to  compel  the  return 
of  an  inventory.  Section  2716,  Code  Civ.  Pro. 
Where  petition  for  voluntary  settlement  is  presented. 

The  pendency  of  a  proceeding  against  an  executor  or  adminis- 
trator to  compel  him  to  account  does  not  preclude  him  from  pre- 
senting a  petition  as  prescribed  in  section  2728,  Code  Civ.  Pro. 
If  such  petition  is  presented  at  or  before  the  return  of  a  citation 
in  and  as  prescribed  in  either  of  the  foregoing  sections  the  cita- 
tion issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceedings  pending  against  an  executor  or  administrator,  and  the 
two  proceedings  must  be  consolidated. 
Consolidation. 

The  surrogate  must  in  his  discretion  and  on  such  terms  as  may 
be  just  direct  the  consolidation  of  any  two  or  more  proceedings 
pending  before  him,  and  such  consolidation  does  not  affect  any 
power  of  the  surrogate  which  might  be  exercised  in  either  pro- 
ceeding. 
When  supplemental  citation  to  issue. 

If  it  appears  that  there  is  a  surplus  distributable  to  creditors  or 
persons  interested  the  surrogate  may  at  any  time  issue  a  supple- 
mental citation  to  the  persons  who  must  be  cited  on  the  petition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account  and  requiring  them  to  attend  the  accounting. 

§  2727,  Code  Civ.  Pro.,  analyzed. 

The  word  "  creditor  "  includes  every  person  having  such  a  claim  or  demand, 
any  person  having  a  claim  for  expense  of  administration,  or  any  person  hav- 
ing a  claim  for  funeral  expenses.  From  §  2514,  Code  Civ.  Pro.,  subd.  3. 

Where  a  provision  of  this  chapter  prescribes  that  a  person  interested  may 
*  *  *  apply  for  an  accounting  *  *  *  an  allegation  of  his  interest, 
duly  verified,  sufiSces  although  his  interest  is  disputed;  unless  he  has  been 
excluded  by  a  judgment,  decree  or  other  final  determination,  and  no  appeal 
therefrom  is  pending.  From  §  2514,  Code  Civ.  Pro.,  subd.  11. 

Citation;  order  to  account  and  proceedings  thereon. 

A  petition,  praying  for  the  judicial  settlement  of  an  account,  and  that  the 
executor  and  administrator  be  cited  to  show  cause  why  he  should  not  render 
and  settle  his  account,  may  be  presented,  in  a  case  prescribed  in  the  last  sec- 
tion, by  a,  creditor  or  a  person  interested  in  the  estate  or  fund,  including  a 


1  9T1  Oebee  to  Account.  740 

child  born  after  the  making  of  a  will;  or  by  any  person,  in  behalf  of  an 
infant  so  interested;  or  by  a  surety  in  the  official  bond  of  the  person  required 
to  account,  or  the  legal  representative  of  such  a  surety.  On  the  presentation 
of  such  a  petition,  a  citation  must  be  issued  accordingly;  except  that  in  a 
ease  specified  in  subdivision  fli-st  of  the  last  section,  if  the  petition  is  presented 
within  eighteen  months  after  letters  were  issued  to  the  executor  or  adminis- 
trator, the  surrogate  may  entertain  or  decline  to  entertain  it,  in  his  discretion. 
On  the  return  of  a  citation  issued  as  prescribed  in  either  of  the  foregoing 
sactiona  of  this  article,  if  the  executor  or  administrator  fails  either  to  appear, 
or  to  show  good  cause  to  the  contrary,  or  to  present  in  a  proper  case, 
a  petition  as  prescribed  in  the  next  section,  an  order  must  be  made,  directing 
him  to  account  within  such  a  time,  and  in  such  a  manner  as  the  surrogate 
prescribes,  and  to  attend,  from  time  to  time,  before  the  surrogate,  for  that 
purpose.  The  executor  or  administrator  is  bound  by  such  an  order,  without 
service  thereof.  If  he  disobeys  it  the  surrogate  may  issue  a  warrant  of  attach- 
ment against  him,  and  his  letters  may  be  revoked,  as  where  a  warrant  of  at- 
tachment is  issued  to  compel  the  return  of  an  inventory.  If  it  appears  that 
there  is  a  surplus,  distributable  to  creditors  or  persons  interested,  the  surro- 
gate, may,  at  any  time  issue  a  supplemental  citation,  directed  to  the  persons 
who  must  be  cited,  on  the  petition  of  an  executor  or  administrator  for  a 
judicial  settlement  of  his  account,  and  requiring  them  to  attend  the  account- 
ing. The  pendency  of  a  proceeding  against  an  executor  or  administrator  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a  petition  as 
prescribed  in  the  next  section.  If  such  petition  is  presented  at  or  before  the 
return  of  a  citation  in  and  as  prescribed  in  either  of  the  foregoing  sections  of 
this  title,  the  citation  issued  thereon  need  not  be  directed  to  petitioner  in  the 
special  proceeding  pending  against  the  executor  or  administrator,  and  the  two 
proceedings  must  be  consolidated.  The  surrogate  may,  in  his  discretion,  and 
on  such  terms  as  may  be  just,  direct  the  consolidation  of  any  two  or  more  of 
such  proceedings  pending  before  him,  and  such  consolidation  does  not  affect 
any  power  of  the  surrogate  which  might  be  exercised  in  either  proceeding. 

§  2727,  Code  Civ.  Pro. 

Q  971    The  Surrogate  May  Order  Settlement. 

Where  a  year  has  expired  since  letters  were  issued  the  surro- 
gate has  power,  on  his  own  motion,  with  or  without  a  petition  to 
require  from  the  representative  a  judicial  settlement  of  his  ac- 
count. Matter  of  Stevenson  (Cohen),  77  Hun,  203,  59  N.  Y.  St. 
Rep.  765,  28  K  Y.  Supp.  362. 

When  accounting  will, be  ordered. 

Where  the  creditor's  judgment  is  on  appeal  the  surrogate  may 
refuse  to  order  an  accounting.  Matter  of  Merritt,  35  App.  Div. 
337,  64  K  Y.  Supp.  955. 

No  special  guardian  is  required  to  be  appointed  for  an  infant 
in  whose  behalf  application  for  a  judicial  settlement  is  made, 
unless  the  application  is  contested.    Matter  of  Wood,  5  Dem.  345 
7  N.  Y.  St.  Rep.  721. 
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q  972    Who  May  Petition. 

A  general  guardian  of  infants  interested  in  a  fund  to  come 
into  their  possession  after  the  death  of  a  life  tenant  is  entitled  to 
petition  for  an  accounting  in  order  to  disclose  the  state  of  the 
fund.  Matter  of  Lawrence,  15  Civ.  Pro.  54,  16  N.  Y.  St.  Rep. 
971,  1  N.  Y.  Supp.  213. 

A  residuary  legatee  contingently  interested  in  the  estate  may 
require  an  accounting.  Case  where  the  residuary  legatee  was 
given  what  was  left,  if  anything,  after  supporting  an  imbecile  son 
during  life.  Matter  of  Hunt,  38  Misc.  Eep.  30,  76  ¥.  Y.  Supp. 
968;  aflfd.,  84  App.  Div.  159,  82  K  Y.  Supp.  538,  179  N.  Y. 
570. 

Judicial  settlement  in  which  an  alleged  next  of  kin  was  not 
cited.  He  applied  for  an  accounting  as  though  none  had  been 
had  —  held,  that  the  practice  was  the  proper  one,  instead  of  a 
motion  to  open  the  decree  in  the  first  accounting.  Matter  of  Kil- 
lian,  172  IST.  Y.  547,  revg.  66  App.  Div.  312,  72  N.  Y.  Supp.  714. 

The  executor  of  a  surety  on  the  official  bond  of  the  administrator 
may  maintain  the  proceeding.  Matter  of  Nicholls,  27  iN".  Y.  St. 
Eep.  37,  8  E".  Y.  Supp.  7. 

A  receiver  of  a  legatee  may  require  an  accounting  by  the 
executor.  Matter  of  Beyea,  10  Misc.  Eep.  198,  63  IST.  Y.  St. 
Eep.  602,  31  IST.  Y.  Supp.  200. 

An  alleged  creditor  who  has  filed  his  consent  to  have  his  claim 
heard  on  the  judicial  settlement  may  petition  for  judicial  settle- 
ment. ClarTc  v.  Scovill,  111  App.  Div.  35 ;  app.  dism.,  185 
N.  Y.  541. 

Persons  entitled  to  a  vested  remainder  may  maintain  the  pro- 
ceeding. Matter  of  Watts,  68  App.  Div.  357,  74  N.  Y.  Supp.  75 ; 
Campbell  v.  Purdy,  5  Eedf.  434. 

A  mere  appearance  of  interest  in  the  estate  of  a  decedent  is 
ordinarily  sufficient  to  sustain  an  application  to  compel  a  judicial 
settlement,  even  tlioiigh  that  interest  is  denied.  Matter  of  Kipp, 
17  Misc.  Eep.  490,  75  IST.  Y.  St.  Eep.  669,  41  K  Y.  Supp.  259 ; 
affd.,  5  App.  Div.  625 ;  Beilley  v.  Duffy,  4  Dem.  366 ;  Schmidt  v. 
Heusner,  4  id.  275;  Matter  of  Laramie,  6  IST.  Y.  Supp.  175, 
24  K  Y.  St.  Eep.  702. 

Attorneys  having  a  statutory  lien  upon  some  of  the  assets  may 
require  an  accounting.     Close  v.  Shute,  4  Dem.  546. 

Where  an  estate  has  been  distributed  so  far  as  the  free  assets  are 
concerned  and  the  undistributed  assets  cannot  be  distributed  or 
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realized  upon  without  great  loss  to  the  estate,  the  surrogate  will 
be  upheld  in  exercising  his  discretion  not  to  order  an  accounting. 
Matter  of  Withers,  23  App.  Div.  404,  48  N.  Y.  Supp.  169. 

Since  the  recent  amendment  to  the  Code,  section  2514,  ex- 
tending the  meaning  of  the  word  "  creditors,"  a  person  holding 
a  claim  for  funeral  expenses  may  institute  the  proceedings.  Such 
cases  as  Matter  of  Flint  (15  Misc.  Kep.  598,  38  IST.  Y.  Supp.  188, 
72  N.  Y.  St.  Eep.  817)  are  no  longer  applicable. 

^  973    Assignee  of  a  Legacy  May  Petition. 

A  person  holding  a  valid  assignment  of  a  legacy  or  a  part  thereof 
can  go  into  the  Surrogate's  Court,  which  is  the  appropriate  tri- 
bunal for  that  purpose  (Hard  v.  Ashley,  117  N.  Y.  606),  and  call 
the  defendant  to  account  as  administrator  with  the  will  annexed. 
If  it  were  feared  that  the  assignment  to  hi-a  was  to  be  attacked, 
and  that  the  surrogate  would  have  no  jurisdiction  to  determine  its 
validity,  he  could  bring  an  action  for  an  accounting  in  the  Supreme 
Court.  The  Supreme  Court  has  concurrent  jurisdiction  with  the 
Surrogate's  Court  to  call  an  executor  or  administrator  to  account, 
and  will  entertain  an  action  for  that  purpose  when  it  is  shown 
that  the  circumstances  of  the  case  are  such  as  to  require  relief  of 
a  nature  which  could  not  be  obtained  in  the  Surrogate's  Cotirt. 
Haddow  v.  Lundy,  59  'N.  Y.  320,  326;  Sanders  v.  Sautter,  126  id. 
193.  An  actual  or  probable  attack  upon  the  validity  of  the 
assignment  of  a  legacy  or  distributive  share,  concerning  which  the 
Surrogate's  Court  has  no  jurisdiction  to  adjudicate,  would  con- 
stitute a  circumstance  authorizing  the  Supreme  Court  to  entertain 
the  action.  But  such  an  action  would  be  one  in  equity  for  that 
specific  purpose.    Citizens'  C.  N.  B.  v.  Toplitz,  113  App.  Div.  77. 

An  agreement  to  pay  an  attorney  for  his  services  part  of  the 
proceeds  of  recovery  —  held,  not  to  be  an  assignment,  and  that  he 
could  not  maintain  the  proceeding.  Matter  of  Shafer,  35  Misc. 
Eep.  371,  71  K  Y.  Supp.  1033. 

The  legatee  or  the  assignee  of  a  legatee  of  a  specific  article  may  not  petition. 
Such  a  person  has  no  interest  in  the  estate  except  to  receive  the 
chattel  specifically  bequeathed.  The  right  to  receive  the  specific 
bequest  where  there  are  no  debts  does  not  at  all  depend  upon 
the  amount  of  property  received  by  the  fexecutor  or  upon  the  dis- 
position of  the  estate  by  him.  If  it  is  not  necessary  to  sell  the 
article  for  the  payments  of  debts,  the  legatee  is  entitled  to  receive 
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it  without  regard  to  the  condition  of  the  estate  and  he  has  his 
action  therefor  under  section  1819,  Code  Civ.  Pro.  Matter  of 
Egan,  89  App.  Div.  565. 

^  974    The  Citation. 

The  citation  to  be  issued  under  this  section  should  require  the 
account  to  be  "  rendered  and  settled  "  or  "  filed  for  judicial  settle- 
ment."   Schlegel  v.  Winchel,  2  Dem.  232. 

Where  a  supplemental  citation  has  not  been  issued,  the  adminis- 
trator and  his  sureties  cannot  question  the  validity  of  the  decree 
as  against  them.  McMahon  v.  Smith,  24  App.  Div.  25,  49  IST.  Y. 
Supp.  93,  revg.  20  Misc.  Eep.  305,  45  IST.  Y.  Supp.  663. 

The  provision  of  section  2728,  Code  Civ.  Pro.,  as  to  citing  sure- 
ties does  not  apply  to  a  compulsory  accounting  and  they  are  bound 
by  the  decree  made.  McMahon  v.  Smith,  24  App.  Div.  25,  49 
]Sr.  Y.  Supp.  93 ;  Matter  of  Storm,  84  App.  Div.  552,  82  N.  Y. 
Supp.  731. 

^  975     Decree  May  be  Made  Without  Further  Citation  Where 
Petitioning  Creditor  Files  No  Objection. 

Where  an  executor  or  administrator  is  required  to  "  render  and 
settle  his  account "  in  proceedings  for  a  compulsory  accounting 
under  sections  2726  and  2727  of  the  Code  of  Civil  Procedure,  the 
proceeding  is  confined  to  the  original  parties  until  it  is  made  to 
appear  "  that  there  is  a  surplus  distributable  to  creditors  or  persons 
interested,"  and  until  the  surrogate  has  issued  a  supplemental  cita- 
tion. If  the  account,  as  filed,  is  not  objected  to  by  the  petitioning 
creditor,  it  is  the  common  practice,  established  by  many  precedents, 
to  close  the  proceeding  by  an  order  declaring  the  accounts  accord- 
ingly.    Matter  of  Sogaard,  39  Misc.  Eep.  521,  80  IST.  Y.  Supp. 


Appointment  of  special  guardian  where  application  is  by  infant. 

Upon  the  return  of  a  citation  where  an  application  has  been 
made  upon  behalf  of  an  infant,  if  the  representative  makes  peti- 
tion for  a  voluntary  accounting,  no  action  is  required  upon  the 
application  for  a  compulsory  accounting  and  no  special  guardian 
for  the  infant  need  be  appointed. 

If  the  representative  upon  the  return  of  the  citation  does  not 
£le  a  petition  for  a  voluntary  settlement,  but  disputes  the  right 
«f  the  applicant  to  have  the  order  for  a  compulsory  accounting,  a 
special  guardian  should  then  be  appointed  for  the  infant. 
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If  no  opposition  is  made  by  the  representative  an  order  for  an 
accounting  may  be  made  without  the  appointment  of  a  special 
guardian  for  the  infant,  but  one  must  be  appointed  when  the  pro- 
ceeding comes  on  for  hearing.  Matter  of  Wood,  5  Dem.  345,  7 
E".  Y.  St.  Kep.  721. 

^  976    The  Answer. 

An  answer  that  the  claim  of  the  moving  creditor  is  in  dispute 
does  not  require  the  dismissal  of  the  proceeding.  Matter  of  Calla- 
han, 66  Hun,  118,  49  K  Y.  St.  Kep.  425,  20  N.  Y.  Supp.  824; 
affd.,  139  ]Sr.  Y.  51. 

Should  plead  the  Statute  of  Limitations  —  Not  move  to  dismiss. 

The  party  cited  to.  account  should  not  move  to  dismiss  the  pe- 
tition, but  should  answer  setting  up  the  Statute  of  Limitations  as 
a  defense,  since  the  petitioner  may  be  able  to  show  facts  taking 
the  proceeding  out  of  the  statute.  Matter  of  Jordan,  50  App. 
Div.  244,  63  'S.  Y.  Supp.  911. 

The  Code  requires  the  objection  to  be  taken  by  answer.  §  413, 
Code  Civ.  Pro. 

Sufficiency  of  the  answer  pleading  Statute  of  Limitations. 

An  answer  which  pleads  the  statute  and  only  sets  up  certain 
dates  is  not  sufficient  to  require  a  dismissal  of  the  proceedings. 

The  question  often  presented  is  upon  whom  devolves  the  duty 
of  showing  that  the  statute  has  run,  so  as  to  be  available  as  a 
defense  to  the  application  for  an  accounting.  The  allegation  of 
mere  lapse  of  time  of  itself  would  not  be  sufficient,  because  in 
order  to  make  the  statute  available  there  must  have  been  such 
lapse  of  time  after  the  repudiation  of  the  trust  relation.  In 
Matter  of  Irvin  (68  App.  Div.  158),  the  court  said,  in  speaking 
of  a  similar  question :  "  Upon  a  proceeding  of  this  nature  it  is 
not  proper  to  deny  the  relief  upon  the  ground  that  the  Statute 
of  Limitations  has  run  against  the  remedy  unless  all  the  facts 
upon  which  the  running  of  the  Statute  of  Limitations  might  de- 
pend are  clearly  shown.  A  person  obtaining  possession  of  prop- 
erty as  executor  should  not  be  permitted  to  acquire  title  thereto 
by  failure  of  those  interested  to  require  him  to  account  unless 
there  is  no  avenue  of  escape  from  such  an  inequitable  result.  If 
there  be  any  doubt  about  the  facts  the  better  practice  is  to  grant 
the  order.     The  facts  may  be  clearly  presented  on  the  account 
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filed  pursuant  to  the  order  or  on  the  proceedings  subsequently 
bad  thereon.  This  seems  to  have  been  the  primary  purpose  of 
the  enactment.  *  *  *  The  application  of  the  Statute  of  Limi- 
tations may  then  be  determined  more  satisfactorily  when  it  is 
sought  to  enforce  some  right  based  on  the  accounting."  Li  Mat- 
ter of  Wagner  (119  N.  Y.  28),  the  court,  in  discussing  the  power 
of  the  surrogate  to  order  an  accounting,  held  that  the  Code  pro- 
visions (§§  2726,  2727)  did  not  deprive  the  surrogate  of  dis- 
cretion in  disposing  of  the  matter,  and  that  where  it  appeared 
upon  the  face  of  the  proceedings  that  there  existed  a  bar  to  the 
accounting  (in  that  case  of  a  settlement  out  of  court)  the  sur- 
rogate was  authorized  to  deny  the  application.  The  effect  of 
this  decision  would  seem  to  be  that  the  defense  relied  upon  must 
be  so  stated  that  the  court  can  see  that  the  particular  bar  relied 
upon  actually  exists.  When  it  does,  a  dismissal  of  the  proceed- 
ings is  justified.  When  it  does  not,  then  it  is  the  duty  of  the  sur- 
rogate to  order  the  accounting.  Matter  of  Meyer,  98  App.  Div. 
7;  affd.,  181  K  Y.  553. 

The  decision  in  Matter  of  Meyer  (98  App.  Div.  7)  seems  to 
proceed  upon  the  theory  that  the  principle  applicable  to  trustees, 
i.  e.,  that  Statute  of  Limitations  does  not  run  in  their  favor  un- 
less they  have  repudiated  the  trust,  applies  to  all  executors  and 
administrators.  If  this  case  so  holds  it  is  a  departure  from  many 
prior  decisions.  An  examination  of  the  appeal  papers  in  that 
case  shows  that  there  was  no  allegation  that  any  trust  was  created 
under  the  will,  but  the  record  at  the  surrogate's  office  shows  that 
the  will  contained  a  valid  trust. 

At  least  the  case  is  authority  for  the  ruling  that  the  mere  alle- 
gation by  the  executor  or  administrator  that  six  years  elapsed  is 
not  sufficient  to  warrant  the  dismissal  of  the  proceedings,  but 
that  there  should  be  evidence  showing  that  the  statute  had  not  in 
any  manner  been  waived  and  had  begun  to  run  at  a  fixed  time. 
When  statute  begins  to  run. 

It  has  been  frequently  held  that  the  Statute  of  Limitations 
does  not  commence  to  run  in  favor  of  a  trustee  until  he  openly 
repudiates  the  trust  and  asserts  and  exercises  individual  owner- 
ship over  the  trust  property.  Matter  of  Irvin,  68  App.  Div.  158 ; 
Matter  of  Jones,  51  id.  420,  affg.  28  Misc.  Kep.  599. 

We  have  also  in  the  interest  of  honesty  extended  the  rule  by 
analogy  to  the  case  of  executors  who  are  trustees  in  a  sense,  even 
though  they  be  not,  strictly  speaking,  trustees ;  and  we  have  estab- 
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lished  the  rule  that  unless  the  facts,  upon  which  the  running  of  the 
Statute  of  Limitations  depends,  are  clear  and  uncontroverted, 
mere  lapse  of  time  is  not  a  bar  to  the  accounting,  and  that  the 
question  as  to  whether  the  Statute  of  Limitations  is  a  bar  to  any 
claim  made  by  the  petitioners  should  not  be  decided  before  the 
accoimting  is  had.  Matter  of  Irvin,  supra;  Matter  of  Meyer,  98 
App.  Div.  7;  affd.,  181  IN".  Y.  553.  In  these  cases  we  reviewed 
the  principal  authorities  upon  which  the  appellant  relies,  and  it 
is  not  necessary  to  distinguish  them  again.  Here  the  Statute  of 
Limitations  may  or  may  not  be  a  bar.  Many  material  facts  es- 
sential to  a  correct  decision  of  the  question  are  not  disclosed. 
The  executor  relies  on  the  mere  lapse  of  time,  which  alone  is  not 
a  defense  to  a  proceeding  to  compel  him  to  account.  Not  only 
has  this  rule  been  frequently  promulgated  by  this  court,  but  it 
has  been  finally  approved  by  the  Court  of  Appeals  in  affirming 
our  decision  in  Matter  of  Meyer  {supra)  on  the  opinion  of  this 
court,  and  answering  in  the  negative  the  question  certified :  "  In 
the  absence  of  any  act  of  an  executor  repudiating  his  liability 
as  trustee,  is  the  lapse  of  thirteen  years  and  nine  months  from  the 
time  of  the  issue  of  letters  testamentary  a  bar  to  a  proceeding  to 
compel  the  executor  to  account  ?  " 

Therefore,  the  question  as  to  whether  the  right  of  the  petitioners 
to  compel  the  executor  to  pay  over  this  fund  to  the  trust  company 
is  barred  by  the  Statute  of  Limitations  must  be  left  open,  and  the 
order  requiring  the  executor  to  account  should  be  affirmed.  Mat- 
ter of  Asheim,  111  App.  Div.  176 ;  affd.,  185  IST.  Y.  609. 

On  appeal  the  following  questions  were  certified: 

"First.  Is  an  executor  who  has  duly  qualified  and  received 
assets  of  his  testator's  estate,  for  which  he  has  never  accounted, 
so  far  a  trustee  as  to  bring  him  within  the  rule  that  the  Statute 
of  Limitations  does  not  commence  to  run  in  favor  of  a  trustee, 
against  one  otherwise  entitled  to  an  account,  until  such  trustee 
has  repudiated  his  trust  ? 

"  Second.  Where  a  third  party  is  created  by  will  a  trustee,  for 
a  term  not  yet  expired,  of  personal  property,  of  which,  as  assets 
of  his  testator's  estate,  the  executor  of  such  will  has  taken  pos- 
session, but  has  not  delivered  the  same  to  the  trustee  or  accounted 
therefor,  is  the  lapse  of  over  twenty  years  from  the  issuance  of 
letters  testamentary  a  bar  to  a  proceeding  to  compel  such  exec- 
utor to  account,  by  one  interested  in  said  trust  as  a  contingent 
remainderman  «iot  yet  entitled  to  receive  any  benefit  therefrom  ?" 
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Order  affirmed,  witli  costs,  on  opinion  below.  Eirst  question 
certified  answered  in  the  affirmative ;  second,  in  the  negative. 

^  977     Statute  Bar  to  Proceedings  for  an  Accounting. 

Special  proceedings  in  Surrogate's  Court  against  ain  executor 
or  administrator  to  enforce  an  accounting  are  barred  by  the  Stat- 
ute of  Limitations  if  not  commenced  within  six  years  from  the 
time  when  the  right  accrued  to  compel  such  accounting.  Matter 
of  Elhins,  74  N.  Y.  St.  Kep.  299. 

Where  executors  are  bound  to  make  annual  payment  to  a  legatee, 
the  Statute  of  Limitations  does  not  begin  to  run  against  the  re- 
maindermen for.  an  accounting  until  the  death  of  the  legatee.  Mat- 
ter of  Campbell,  21  Misc.  Rep.  133,  81  N.  Y.  St.  Eep.  29,  47  N. 
Y.  Supp.  29. 

The  limitation  of  six  years  provided  by  section  382,  Code  Civ. 
Pro.,  applies  to  a  proceeding  by  a  legatee  or  next  of  kin  to  com- 
pel an  executor  or  administrator  to  account  for  payment  or  distri- 
bution. Matter  of  Miller,  15  Misc.  Eep.  556,  74  N.  Y.  St.  Eep. 
299,  37  K  Y.  Supp.  1129. 

Application  for  accounting  made  seventeen  years  after  issue  of 
letters  and  nine  years  after  petitioner  became  of  age  —  lield,  pe- 
tition should  be  dismissed.  Matter  of  Barnes,  25  Misc.  Eep.  279, 
55  ]Sr.  Y.  Supp.  430  {IS.  Y.  Co.  S.). 

A  petition  may  be  presented  on  behalf  of  an  interested  infant 
(§  2727,  Code  Civ.  Pro.),  and  the  statute  will  not  then  be  a 
defense  imder  section  396,  Code  Civ.  Pro.  Matter  of  Pond,  40 
Misc.  Eep.  66,  81  N.  Y.  Supp.  249  (Otsego  Co.  S.). 

The  running  of  the  statute  may  be  interrupted  by  a  partial 
payment  with  the  same  result  as  a  part  payment  upon  a  debt. 
Matter  of  Campbell,  21  Misc.  Eep.  133,  81  N.  Y.  St.  Eep.  29,  47 
K  Y.  Supp.  29. 

A  payment  made  to  the  petitioner  under  such  circumstances  as 
showed  an  acknowledgment  of  liability  to  the  petitioner  would 
prevent  the  running  of  the  statute  as  to  that  person,  but  such 
payment  to  another  would  not  avail  the  petitioner.  Matter  of 
ElUns,  15  Misc.  Eep.  556,  74  N.  Y.  St.  Eep.  299,  37  W.  Y. 
Supp.  1129;  De  Freest  v.  Warner,  98  IST.  Y.'217,  affg.  30  Hun, 

94. 

The  limitation  of  six  years  provided  by  section  382,  Code  Civ. 
Pro.    applies  to  a  proceeding  by  a  creditor  to  compel  an  executor 
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or  administrator  to  account.  Matter  of  Kirhpatrick,  9  Misc.  Kep. 
228,  61  N.  Y.  St.  Rep.  295,  30  N.  Y.  Supp.  283. 

Where  the  estate  is  not  to  be  distributed  until  the  death  of  the 
life  tenant,  the  right  to  compel  an  accounting  does  not  accrue 
until  such  death.  Peltz  v.  Schultes,  46  IST.  Y.  St.  Rep.  216,  19 
N.  Y.  Supp.  637. 

An  administrator  cannot  defeat  a  petition  for  accounting  filed 
by  the  receiver  in  supplementary  proceedings  of  a  next  of  kin 
by  the  defense  of  the  Statute  of  Limitations.  Matter  of  Taylor, 
30  App.  Div.  213,  51  IST.  Y.  Supp.  609. 

Petition  for  accounting  by  executrix  who  was  also  the  life  bene- 
ficiary of  the  property.  Answer  pleading  the  Statute  of  Limi- 
tations —  held,  that  the  executrix  was  under  the  will  in  that 
case  a  trustee  and  the  statute  did  not  begin  to  run  until  the  trus- 
tee repudiated  the  trust,  which  she  had  not  done.  Order  for  ac- 
counting sustained.  Matter  of  Jones,  51  App.  Div.  420,  affg. 
30  Misc.  Rep.  354,  63  N.  Y.  Supp.  726. 

^  978     Consolidation  of  Proceedings. 

Where  one  administrator  is  accounting  and  it  is  ascertained 
that  the  coadministrator  should  account  also  that  a  complete  de- 
cree may  be  made,  and  he  so  agrees  and  does  account,  the  surro- 
gate will  consolidate  the  accounting.  Matter  of  Smith,  40  Misc. 
Rep.  331,  81  N.  Y.  Supp.  1035. 

Where  the  parties  stipulate  that  the  time  to  file  the  account 
or  enter  an  order  therefor  be  extended  and  a  petition  for  volun- 
tary accounting  is  filed  before  the  expiration  thereof,  the  proceed- 
ings are  properly  consolidated.  Matter  of  Mulry,  31  Misc.  Rep. 
78.  64  ISr.  Y.  Supp.  576. 

C|  979    An  Accounting  Should  Not  be  Ordered  on  Petition  of 
a  Creditor  Whose  Claim  is  Disputed. 

The  jurisdiction  of  the  surrogate  to  compel  payment  of  a  claim 
against  an  estate  is  confined  to  undisputed  claims.  The  only 
object  in  the  surrogate's  requiring  an  accounting  upon  the  appli- 
cation of  a  creditor  is  that  a  decree  may  be  made  directing  pay- 
ment of  a  claim.  Therefore,  under  ordinary  circumstances,  if 
facts  are  alleged  showing  the  good  faith  of  the  representatives  in 
disputing  the  claim,  it  is  an  abuse  of  discretion  to  order  an  ac- 
counting, as  it  could  result  in  no  benefit. 
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Where  the  answer,  if  true,  shows  that  the  claim  is  invalid,  the 
surrogate  should  refuse  to  order  an  accounting.  Matter  of  White- 
head, 38  App.  Div.  319,  56  N.  Y.  Supp.  989. 

Where  a  party  swears  that  he  has  an  interest  in  the  estate  and 
the  papers  show  that  he  has  not,  the  surrogate  is  not  bound  to 
order  an  accounting.  De  Pierris  v.  Slaven,  79  Hun,  279,  61  N. 
Y.  St.  Kep.  31,  29  K  Y.  Supp.  360. 

^  980     What  Defenses  Recognized. 

Where  the  will  gave  the  widow  the  use  of  all  the  estate  during 
her  life,  and  did  not  dispose  of  the  remainder,  it  was  held,  that 
there  was  no  absolute  gift  of  the  fee  to  the  widow,  and  she  could 
be  required  to  account.    Carpenter  v.  Carpenter,  2  Dem.  534. 

Where  a  husband  gives  his  widow  the  use  of  all  his  estate  dur- 
ing life,  and  then  to  such  of  his  children  as  may  be  living  at  her 
death,  no  accounting  can  be  required  during  the  life  of  the  widow 
for  the  purpose  of  having  a  division  of  the  estate.  Carmichael  v. 
Carmichael,  4  Keyes,  346. 

Where  a  New  York  administrator  was  appointed  and  also  a 
Connecticut  administrator,  an  accounting  must  be  had  in  the  New 
York  court,  and  such  an  accounting  will  not  be  denied  on  the 
ground  that  a  full  accounting  for  all  property  in  New  York  State 
has  been  had  in  Connecticut.  Reilley  v.  Duffy,  4  Dem.  366,  3 
Civ.  Pro.  229. 

Where  there  is  a  dispute  as  to  whether  the  claim  has  been  pre- 
sented and  allowed,  or  rejected,  the  surrogate  may  determine  that 
question,  but  not  the  validity  of  the  claim.  Matter  of  Reinach, 
41  Misc.  Eep.  78,  83  N.  Y.  Supp.  651. 

An  order  should  be  made  directing  an  accounting,  unless  good 
cause  is  shown.  The  order  rests  in  the  sound  discretion  of  the 
surrogate.  Matter  of  Blum,  83  App.  Div.  161,  82  N.  Y.  Supp. 
491. 

An  order  for  accounting  will  be  made  where  a  judgment  debt  is 
presented  four  years  after  appointment  and  where  the  estate  has 
practically  been  distributed,  if  no  advertisement  for  creditors  has 
been  made  or  no  reasonable  effort  made  to  ascertain  creditors. 
Matter  of  Blum,  83  App.  Div.  161,  82  N.  Y.  Supp.  491. 

An  assignee  of  a  legatee  of  a  specific  article  cannot  require  an 
accounting,  where  it  appears  that  there  are  no  debts,  but  may 
bring  his  action  under  section  1819,  Code  Civ.  Pro.  Matter  of 
Egan,  89  App.  Div.  565,  85  N.  Y.  Supp.  663. 
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q  981    Effect  of  Release. 

An  accounting  cannot  be  required  upon  petition  of  one  execut 
against  another,  each  being  also  legatee,  where  they  have  executed 
a  paper,  stating  that  their  accounts  were  settled  as  between  the 
selves  and  as  between  themselves  and  said  estate.     Such  release 
was  not  disputed.    Matter  of  Pruyn,  141  N.  Y.  544,  affg.  76  Hun, 
128,  27  E".  Y.  Supp.  572,  57  N.  Y.  St.  Kep.  296. 

On  an  accounting  it  was  claimed  that  certain  persons  had  no 
interest  in  the  estate  as  they  had  given  releases  for  their  interests 
more  than  fifteen  years  previous  and  also  some  had  executed 
assignments. 

The  surrogate  in  effect  determined  that  such  persons  had 
no  interest  and  proceeded  with  the  accounting.  The  court,  on 
appeal,  afiBrmed  the  surrogate,  holding  that  as  appellants  were  not 
interested  in  the  estate  the  court  was  not  called  upon  to. deter- 
mine the  other  questions  raised.  Matter  of  Hodgeman,  11  App. 
Div.  344,  42  N.  Y.  Supp.  1004 ;  affd.,  161  N.  Y.  627. 

The  liability  of  an  executor  to  account  to  a  legatee  is  not  dis- 
charged by  her  written  receipt  of  a  nominal  sum  in  full  of 
all  demands  where  no  accounting  or  settlement  was  had.  Harris 
V.  Ely,  25  ]Sr.  Y.  138. 

Where  a  voluntary  settlement  and  distribution  has  taken  place 
upon  agreement  with  all  parties,  such  settlement  will  not  be  dis- 
turbed after  eight  years.  Matter  of  Barrett,  58  App.  Div.  45,  68 
K  Y.  Supp.  589. 

^  982    The  Issues. 

The  issues  between  the  original  parties  to  this  proceeding  when 
tried  do  not  bind  any  other  parties  interested  in  the  estate,  and  a 
distribution  of  the  fund  cannot  be  directed  until  all  parties  in- 
terested have  been  duly  cited  and  have  been  afforded  an  oppor- 
tunity to  be  heard.  Matter  of  Bainforth,  37  Misc.  Rep.  661,  76 
]Sr.  Y.  Supp.  314. 

^  983     Application   for   Supplemental   Citation   to    Bring   in 
Other  Interested  Parties. 

The  proceeding  is  in  the  first  instance  one  between  the  peti- 
tioner and  the  representative  only,  and  the  bringing  in  of  other 
parties  is  not  required. 
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If  the  petitioner  should  elect  to  apply  for  a  supplemental  cita- 
tion to  bring  in  new  parties,  his  application  could  only  be  granted 
on  it  being  made  to  appear  from  the  account  filed  or  otherwise, 
"  that  there  is  a  surplus  distributable  to  creditors  or  persons  in- 
terested," and  then  only  in  the  wise  discretion  of  the  surrogate. 

q  984    The  Hearing. 
Burden  of  proof. 

A  creditor  calling  an  executor  to  account  in  case  where  no  in- 
ventory has  been  filed,  and  where  the  account  filed  denies  having 
received  any  assets,  has  the  burden  of  showing  the  existence  of 
assets.     Matter  of  Palmer,  3  Dem.  129. 

When  proceeding  may  be  maintained. 

Although  a  representative  has  paid  out  the  money  of  an  estate 
to  creditors  filing  their  claims  pursuant  to  notice,  he  can  still  be 
required  to  account  at  the  instance  of  an  alleged  creditor  who  files 
his  claim  thereafter.  Matter  of  Gill,  183  N.  Y.  347,  revg.  101 
App.  Div.  607. 

An  administrator  cum  testamento  annexo  may  be  required  to 
account  under  this  section.    Matter  of  Burling,  5  Dem.  47. 

"Where  one  executor  qualified  and  died,  and  another  then  quali- 
fied, the  account  of  the  latter  cannot  be  required  to  be  settled  until 
one  year  after  grant  of  letters  to  him.  Section  2593,  Code  Civ. 
Pro.,  has  no  application  to  such  a  case.  Matter  of  Crowley,  33 
Misc.  Kep.  624,  68  N.  Y.  Supp.  939 ;  Matter  of  Menck,  5  N.  Y. 
St.  Rep.  341. 

This  proceeding  can  be  maintained  for  the  two-fold  purpose  re- 
quiring an  accounting  as  to  personal  estate  and  the  proceeds  of 
the  sale  of  real  estate  to  pay  debts.  Matter  of  Sargent  {Bradley), 
42  App.  Div.  301,  59  IST.  Y.  Supp.  105,  affg.  25  Misc.  Eep.  261, 
54  N.  Y.  Supp.  555. 

q  985    The  Decree. 

It  is  error  to  make  an  order  in  the  proceeding  to  pay  a  claim 
which  the  representative  then  disputes,  on  the  ground  that  the 
claim  has  been  admitted  by  failure  to  reject  it.  Matter  of  Clauss, 
16  App.  Div.  34,  44  IST.  Y.  Supp.  805. 

Where  a  claim  has  not  been  rejected  or  admitted,  the  decree  may 
recite  that  fact  and  so  leave  the  claimant  free  to  prosecute  his 
claim  in  any  manner  provided  by  law.  Matter  of  Von  Der  Lieth's 
Estate,  25  Misc.  Rep.  255,  55  N.  Y.  Supp.  428. 
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Where  an  answer  is  filed  alleging  a  defense  and  a  trial  is  had 
upon  the  merits  of  such  defense  the  surrogate  should  make  find- 
ings of  fact  and  law.  Matter  of  O'Brien,  45  Hun,  281,  10  IST.  Y. 
St.  Eep.  414. 

A  devise  of  land  with  power  of  sale  for  the  henefit  of  the  devisee 
is  not  a  conversion  of  real  estate  into  personalty  so  as  to  make 
such  proceeds  liable  to  pay  debts,  and  on  the  accounting  such  fund 
should  be  treated  as  real  estate.  Matter  of  McConib,  117  X.  Y. 
378. 

^  986    Warrant  of  Attachment. 

"Warrant  of  attachment  may  be  issued  for  failure  to  obey  an 
order  to  file  an  account  without  personal  service  of  the  order. 
Matter  of  Callahan,  66  Hun,  118,  49  X.  Y.  St.  Kep.  425,  20 
X.  Y.  Supp.  824;  afFd.,  139  X.  Y.  51. 

^  987    Representative  May  be  Relieved  from  Decree  Charg- 
ing Him  by  Showing  His  Insolvency. 

Where  the  decree  orders  the  representative  to  pay  over  funds 
or  turn  over  property  and  he  is  unable  to  comply  with  the  decree 
he  may  be  relieved  by  proving  his  insolvency.  While  proof  of 
such  insolvency  will  not  justify  the  surrogate  in  refusing  to  make 
the  decree  against  him,  it  may  be  taken  into  consideration  in  re- 
lieving him  from  contempt  for  failure  to  obey  the  decree. 

The  burden  is  upon  the  representative  to  make  such  positive 
proof.  Matter  of  Strong,  111  App.  Div.  281;  affd.,  186  X.  Y. 
584;  Matter  of  Griffith,  49  Misc.  Eep.  405. 

^  988    When  Surrogate  May  Release  Person  Imprisoned  for 
Contempt. 

Where  an  offender,  imprisoned  as  prescribed  in  this  title,  is  unable  to  endure 
the  imprisonment,  or  to  pay  the  sum,  or  perform  the  act  or  duty,  required 
to  be  paid  or  performed,  in  order  to  entitle  him  to  be  released,  the  court, 
judge,  or  referee,  or,  where  the  commitment  was  made  as  prescribed  in  section 
2-157  of  this  act,  the  court,  out  of  which  the  execution  was  issued,  may  in  its 
or  his  discretion,  and  upon  such  terms  as  justice  requires,  make  an  order, 
directing  him  to  be  discharged  from  the  imprisonment. 

§  2286,  Code  Civ.  Pro. 

This  section  applies  to  a  surrc^ate,  and  where  a  person  has  been 
imprisoned  because  of  contempt  and  makes  proof  of  his  inability 
to  pay  he  may  be  discharged.  Matter  of  Strong,  111  App.  Div. 
281 ;  affd.,  186  X.  Y.  584. 
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CHAPTER  LH. 

Voluntary  Judicial    Settlement — Petition — Citation  and 

Account. 

If  990.  Contents  of  petition. 

991.  Concurrent  jurisdiction  of  Supreme  and  Surrogate  Court. 

992.  Scope  of  the  proceeding. 

993.  When  executor  may  petition. 

994.  Citation. 

995.  Jurisdiction —  How  acquired. 

996.  Citation  where  interest  has  been  acquired. 

997.  Citation  where  party  interested  has  died. 

998.  Intervention  of  interested  parties. 

1000.  The  account  and  vouchers. 

1001.  Filing  vouchers. 

^  989     Voluntary  Judicial  Settlement. 

The  representative  should  make  every  effort  to  be  prepared  to 
institute  a  voluntary  judicial  settlement  immediately  after  the 
expiration  of  the  year  from  the  grant  of  letters  to  him.  In  cases 
of  administration  such  settlement  may  be  had  immediately  after 
the  expiration  of  publication  of  notice  to  creditors  and  in  many 
cases  the  estate  is  then  ready  for  settlement.  It  is  the  fault  of  too 
many  executors  and  administrators  that  they  do  not  recognize 
the  entirely  proper  feeling  of  those  interested  in  the  estate  that, 
under  ordinary  circumstances,  they  are  entitled  to  receive  their 
share  of  the  estate  at  the  end  of  such  year. 

Too  many  representatives  make  no  serious  move  to  settle  the 
estate  until  toward  the  close  of  the  expiration  of  a  year,  and  then 
they  find  that  such  matters  take  time  and  before  the  estate  is  in 
a  condition  to  be  settled  a  long  time  thereafter  has  elapsed. 

The  law  contemplates  that  one  year  is  sufficient  time  to  pre- 
pare an  estate  for  settlement,  and  that  eighteen  months  is  the  ex- 
treme limit  to  be  allowed. 
Account  should  be  filed  with  petition. 

When  the  petition  for  judicial  settlement  is  filed,  the  account 
properly  verified  should  also  be  filed,  so  that  any  person  interested 
may  examine  it  before  the  return  day  of  the  citation. 
48 
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^  990    Voluntary  Judicial  Settlement  by  Executor  or  Admin- 
istrator. 

A  voluntary  judicial  settlement  is  begun  by  the  filing  of  the 
account  and  a  petition,  and  such  petition  may  be  filed  by  an 
executor  only  after  one  year  has  expired  since  letters  were  issued 
to  him. 
By  an  administrator: 

a.  At  any  time  after  the  expiration  of  the  publication  of  the 
six  months'  notice  to  creditors. 

b.  If  such  notice  has  not  been  published,  then  after  one  year 
has  expired  siu'Ce  letters  were  issued  to  him. 

The  petition  should  show  among  other  things  in  case  of  in- 
testacy : 

a.  Whether  or  not  the  notice  to  creditors  has  been  published, 
and  if  so  should  have  annexed  proof  of  such  publication ; 

b.  The  names  of  the  sureties  on  the  ofiicial  bond,  and  if  any 
be  dead  the  names  of  their  legal  representatives; 

c.  All  creditors  for  whose  claims  vouchers  are  not  filed  with 
the  account; 

d.  The  names  of  the  husband  and  wife  and  of  all  next  of  kin 
of  deceased  and  if  any  such  have  died  since  the  death  of  deceased, 
the  names  of  their  legal  representatives; 

e.  Any  person  interested  in  the  estate  by  assignment  or  other- 
wise, including  both  assignor  and  assignee; 

f.  Any  coadministrator,  and  if  he  be  dead  his  legal  representa- 
tive. 

In  case  of  testacy: 

a.  The  names  of  all  sureties,  if  any,  on  the  official  bond,  and 
if  any  be  dead  the  names  of  their  legal  representatives ; 

b.  The  names  of  all  creditors  for  whose  claims  vouchers  are 
not  filed  with  the  account ; 

c.  The  names  of  the  husband  and  wife  and  of  all  legatees, 
and  if  any  such  have  died  since  the  death  of  deceased,  the  names 
of  their  legal  representatives; 

d.  The  names  of  all  persons  interested  in  the  estate  by  as- 
signment or  otherwise,  including  both  assignor  and  assignee ; 

e.  The  name  of  any  coexecutor  and  if  he  be  dead  his  legal 
representative ; 

f.  In  case  of  partial  intestacy  the  same  persons  as  in  case  of 
intestacy.  Part  of  §  2728,  Code  Civ.  Pro.,  analyzed. 
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Executor,  etc.,  may  petition  for  judicial  settlement;  citation  thereupon. 

In  either  of  the  following  cases  an  executor  or  administrator  may  present 
to  the  surrogate's  court  his  account  and  a  written  petition  duly  verified, 
praying  that  his  account  may  be  judicially  settled;  and  that  the  sureties  in 
his  official  bond  or  the  legal  representatives  of  such  surety  and  all  creditors 
or  persona  claiming  to  be  creditors  of  the  decedent,  except  such,  as  by  vouchers 
annexed  to  the  account  filed,  appear  to  have  been  paid  and  the  decedent's 
husband  or  wife,  next  of  kin  and  legatees,  if  any;  or,  if  either  of  those  per- 
sons has  died,  his  executor  or  administrator,  if  any,  may  be  cited  to  attend 
the  settlement: 

1..  Where  one  year  has  elapsed  since  letters  were  issued  to  such  executor 
or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  the  deceased 
to  exhibit  the  same  with  the  vouchers  thereof  to  such  executor  or  adminis- 
trator has  been  duly  published  according  to  law.  If  one  of  two  or  more 
co-executors  or  co-administrators  presents  his  account  and  a  petition  for  a 
judicial  settlement  of  his  separate  account,  it  must  pray  that  his  co-executors 
or  eo-administratora  may  also  be  cited.  Upon  the  presentation  of  account 
and  a  petition,  as  prescribed  in  this  section,  the  surrogate  must  issue  a  citation 
accordingly.  On  the  return  of  a  citation,  issued  as  prescribed  in  this  section, 
the  surrogate  must  take  the  account,  and  hear  the  allegations  and  proofs  of 
the  parties,  respecting  the  same.  Any  party  may  contest  the  account,  with 
respect  to  a  matter  afiFecting  his  interest  in  the  settlement  and  distribution 
of  the  estate.  And  any  party  may  contest  an  intermediate  account  rendered 
under  section  twenty-seven  hundred  and  twenty-five  of  this  act  in  case  the  same 
shall  not  be  consolidated  pursuant  to  section  twenty-seven  hundred  and 
twenty-seven  of  this  act.  A  creditor,  or  person  interested  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thus  make  him- 
self a  party  to  the  proceeding.  When  letters  issued  to  an  executor  or  admin- 
istrator have  been  revoked,  he  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  that  his  account  be  judicially  settled,  and 
that  his  successor,  if  a  successor  has  been  appointed,  and  the  other  persons 
specified  in  this  section  be  cited  to  attend  this  settlement. 

§  2728,  Code  Civ.  Pro. 
Petition  where  letters  have  been  revoked. 

Where  letters  have  been  revoked  the  petition  should  pray  that  the  account 
be  judicially  settled,  and  that  his  successor,  if  a  successor  has  been  ap- 
pointed, and  the  other  interested  persons  specified  in  this  section  be  cited  to 
attend  the  settlement.  From  §  2728,  Code  Civ.  Pro. 

Cf  991     Concurrent  Jurisdiction  of  Supreme  and  Surrogate's 
Courts. 

The  Supreme  Court  and  the  Surrogate's  Court  have  equal 
jurisdiction  in  regard  to  many  matters,  and  there  is  no  statutory 
rule  which  provides  that,  in  the  event  of  one  tribunal  acquiring 
jurisdiction  such  jurisdiction  shall  thereupon  become  exclusive; 
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but,  in  view  of  the  fact  that,  if  it  were  otherwise,  there  would  be  a 
multiplicity  of  proceedings  to  accomplish  the  same  results  and 
that  litigants  might  thereby  be  subjected  to  undue  annoyance  and 
additional  labor  be  imposed  upon  the  courts,  the  courts  have  con- 
fined the  parties  to  the  tribunal  which  first  acquires  jurisdiction 
of  the  proceeding. 

In  this  matter  the  rule  is  well  stated  in  Ludwig  v.  Bungart  (48 
App.  Div.  613),  as  follows:  "The  rule  is  that  where  both  tri- 
bunals have  equal  jurisdiction  the  case  should  be  retained  and 
disposed  of  in  the  forum  where  judicial  action  was  first  sought." 
This  rule  v/as  applied  in  Matter  of  Hojer,  in  which  it  was  held 
that  where  there  were  certain  matters  at  issue  in  one  court  which 
coidd  not  be  disposed  of  in  the  other,  the  second  court  was  not 
ousted  of  jurisdiction  by  reason  of  the  prior  application  to  the 
first  tribunal. 

The  sole  question,  therefore,  in  any  case  where  this  rule  is 
invoked,  is  to  see  if  the  court  which  has  first  taken  up  the  con- 
sideration of  the  matter  has  everything  before  it  which  could 
be  decided  in  the  proceeding  in  any  other  court.  In  the  case  at 
bar  it  appears  that,  a  few  days  before  the  filing  of  the  petition 
for  an  accounting  herein,  a  suit  was  started  in  the  Supreme  Court. 
The  complaint  was  not  served  with  the  summons  in  that  action 
but,  on  the  contrary,  papers  were  filed  which  required  the  at- 
tendance and  examination  of  the  executor,  who  is  accounting 
herein,  so  that  the  complaint  could  be  framed.  By  turning  to  the 
affidavits  stating  the  object  of  this  suit,  it  plainly  appears  that 
the  scope  of  the  action  in  the  Supreme  Court  would  completely 
cover  the  examination  and  adjudication  of  every  question  which 
oould  be  raised  upon  this  accounting. 

In  deference,  therefore,  to  the  rule  thus  laid  down  by  the 
Appellate  Division  of  the  Supreme  Court,  I  will  grant  the  ap- 
plication and  direct  that  proceedings  herein  be  stayed.  Matter 
of  Llado,  50  Misc.  Eep.  227 ;  Citizens'  C.  N.  B.  v.  Toplitz,  113 
App.  Div.  77. 

^  992     Application  and  Scope  of  the  Section. 

In  a  proceeding  for  judicial  settlement  where  all  the  neces- 
sary parties  are  before  the  court  an  executor  may  account  for 
the  acts  of  his  deceased  as  representative  of  another  estate.  Mai>- 
ter  of  Hull,  97  App.  Div.  258. 
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Validity  of  probate  cannot  be  attacked. 

The  validity  of  the  probate  of  a  will  and  codicil  cannot  be  at- 
tacked by  a  legatee  on  an  accounting,  e.  g.,  a,  claim  that  the  codicil 
was  not  such  but  in  fact  the  whole  will.  Matter  of  Wohlgemuth, 
110  App.  Div.  644;  affd.,  184  N.  Y.  578. 

Determining  whether  a  claim  has  been  accepted  and  allowed  or  rejected. 

Where  the  executor  received  and  retained  the  claim  neither  al- 
lowing or  rejecting  it  —  held  on  judicial  settlement  that  the  claim 
was  not  allowed  and  had  not  become  established  so  that  it  could 
be  allowed  by  the  surrogate  against  the  objection  of  the  executor. 
Matter  of  Callahan,  152  IST.  Y.  320,  revg.  87  Hun,  210,  33  N".  Y, 
Supp.  1016. 

The  surrogate  has  power  to  determine  the  fact  whether  or  not 
a  claim  has  been  rejected  and  to  declare  it  allowed  if  found  to 
have  been  presented  and  the  rejection  to  have  been  unduly  delayed. 
Potts  V.  Baldwin,,  67  App.  Div.  434,  74  IST.  Y.  Supp.  655;  affd., 
173  ]Sr.  Y.  335;  Bowne  v.  Lange,  4  Dem.  350;  Matter  of  Von 
Derlieth,  25  Misc.  Kep.  256;  Matter  of  Miles,  33  id.  147,  68  IST. 
Y.  Supp.  368;  revd.,  61  App.  Div.  562,  71  ¥.  Y.  Supp.  71; 
which  was  revd.,  170  N".  Y.  75. 

Where  there  is  a  contention  over  the  fact  as  to  whether  or  not 
a  claim  has  been  rejected,  the  surrogate  is  without  jurisdiction 
to  consider  it.  Adams  v.  Olidden,  6  Dem.  197;  distinguished 
in  Lambert  v.  Craft,  98  IST.  Y.  342. 

^  993     An   Executor  Cannot  Petition  Until  the  Expiration 
of  One  Year. 

A  citation  for  judicial  settlement  of  the  accounts  of  an  executor 
should  not  be  issued  before  the  expiration  of  one  year  from  the 
granting  of  letters,  even  though  advertisement  for  creditors  has. 
been  completed.  Matter  of  Lansing,  37  Misc.  Rep.  177,  74  JST.  Y, 
Supp.  945 ;  Matter  of  Laivson,  36  Misc.  Rep.  96,  72  IST.  Y.  Supp. 
645. 

An  executor's  account  should  not  be  judicially  settled  even  by 
consent  of  all  parties  before  the  expiration  of  one  year  from  the 
grant  of  letters,  even  though  advertisement  for  creditors  has  been 
completed.  Matter  of  Brenner,  30  Misc.  Rep.  31,  62  IST.  Y.  Supp. 
1003. 

Section  2593,  Code  Civ.  Pro.,  does  not  apply  to  this  proceed- 
ing,  and,  therefore,  when  letters  have  been  issued  to  a  second 
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executor  named  some  years  after  being  issued  to  a  first  executor 
named,  the  latter  cannot  account  until  the  end  of  a  year  from 
the  time  when  letters  were  issued  to  him.  Matter  of  Crowley, 
33  Misc.  Eep.  624,  68  K  Y.  Supp.  939. 

^  994    Issuing  and  Serving  Citation. 

What  has  been  heretofore  said  (|  217,  etc.)  regarding  the  is- 
suing and  service  of  a  citation  applies  to  this  and  all  proceedings, 
where  jurisdiction  of  the  person  of  interested  parties  must  be 
obtained. 
Nonresident  parties. 

Where  any  person  interested  is  a  nonresident  and  his  place 
of  residence  known,  he  is  served  outside  of  the  State,  pursuant 
to  an  order  for  service  without  the  State  or  by  publication  at  the 
option  of  the  petitioner. 
Nonresidents  whose  places  of  residence  are  unknown. 

Such  persons  are  also  served  pursuant  to  an  order  of  publica- 
tion, based  upon  facts  set  out  in  the  petition  or  in  a  special  affi- 
davit, showing  that  diligent  effort  and  inquiry  has  been  made  to 
find  such  persons  and  that  their  places  of  residences  cannot  be 
ascertained. 
Unknown  heirs  and  next  of  kin  of  a  known  interested  deceased  person. 

A  known  interested  deceased  person  may  have  died  leaving 
heirs  and  next  of  kin  whose  names  and  places  of  residences  are 
unknown.  Similar  inquiry  should  be  made  as  to  them  and  the 
facts  set  up  as  before  stated,  and  they  should  be  served  by  publi- 
cation in  like  manner. 
Unknown  heirs-at-law  and  next  of  kin  of  the  deceased. 

Because  a  surviving  husband  or  widow  or  next  friend  does 
not  know  that  the  deceased  left  any  heirs-at-law  or  next  of  kin, 
it  is  not  safe  to  settle  an  estate  without  serving  all  such  unknown 
persons,  if  any  exist,  by  publication.  In  no  other  way  can  the 
representative  have  a  decree  of  distribution  which  will  be  a  pro- 
tection to  him,  except  by  availing  himself  of  these  statutory  pro- 
visions for  acquiring  jurisdiction  of  all  parties  who  might  be 
interested  in  the  estate. 
Citation. 

On  settlement  of  the  accounts  of  a  public  administrator  the 
next  of  kin  in  Italy  need  not  be  cited  if  the  Italian  consul  ap- 
pears, and  any  balance  may  be  paid  to  stich  consul.  Matter  of 
Davenport,  43  Misc.  Eep.  573,  89  N".  Y.  Supp.  537. 
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The  surrogate  should  make  a  trust  company  with  which  money 
ias  been  deposited  by  a  temporary  administrator  a  party  to  that 
administrator's  accounting.  Matter  of  Rothschild,  109  App.  Div. 
546. 

Former  sureties  who  have  been  released  upon  giving  of  new 
bond  should  be  cited  and  may  file  objections.  Matter  of  Sill,  41 
Misc.  Rep.  270,  84  N.  Y.  Supp.  213. 

Where  the  executor  is  accounting  for  proceeds  of  real  estate 
sold,  it  is  not  necessary  to  cite  judgment  creditors  of  a  person 
entitled  to  the  fund  derived  from  the  sale.  Their  lien  follows  the 
fund  into  whosesoever  hand  it  goes.  Sayles  v.  Best,  140  N.  Y. 
368,  affg.  49  JST.  Y.  St.  Rep.  460,  20  IST.  Y.  Supp.  951. 

Citation  may  be  amended. 

Section  723,  Code  Civ.  Pro.,  is  applicable  to  Surrogate's  Court. 

Where  executors  were  named  in  the  citation  personally,  the  sur- 
rogate amended  the  citation  on  their  motion  to  dismiss  the  pro- 
ceedings, by  adding  the  words  "  as  executors."  Matter  of  Soule, 
46  Hun,  661,  12  N.  Y.  St.  Rep.  692 ;  affd.,  109  JST.  Y.  662. 

^  995     Jurisdiction  —  How  Acquired. 

!N^o  jurisdiction  will  be  acquired  over  a  person  whose  name  is 
inserted  in  the  citation  after  it  has  received  the  signature  of  the 
clerk  of  the  Surrogate's  Court.    Boerum  v.  Belts,  1  Dem.  471. 

A  waiver  by  a  legatee  executed  before  the  filing  of  the  petition 
does  not  confer  jurisdiction. 

This  seems  to  be  the  rule  in  Westchester  county  only.  Matter 
of  Graham,  39  Misc.  Rep.  226,  79  K  Y.  Supp.  573. 

Service  of  citation  on  infant. 

Where  no  service  of  citation  is  made  upon  an  infant  he  is  not 
bound  by  a  decree,  although  represented  by  special  guardian. 
Davis  v.  Crandall,  101  N.  Y.  311. 

C[  996     Citation  Where  Interest  Has  Been  Assigned. 

Where  a  distributive  share  has  leen  assigned  both  assignor  and 
assignee  should  be  cited,  but  not  alleged  creditors  of  the  distributee 
who  wish  to  attack  the  assignment.  Duncan  v.  Quest,  5  Redf. 
440;  Gibbons  v.  Shepard,  2  Dem.  247;  Matter  of  Bedfield,  71 
Hun,  344,  55  N.  Y.  St.  Rep.  19,  25  N.  Y.  Supp.  3. 
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Legatees  and  next  of  kin  must  be  cited,  even  though  they  have 
assigned  their  interests  to  strangers  or  executed  formal  releases. 
Matter  of  Wood,  38  Misc.  Eep.  64,  76  IST.  Y.  Supp.  967. 

A  person  who  holds  an  assignment  of  the  interest  of  an  exec- 
utor in  his  commissions  before  such  commissions  are  earned  and 
fixed  is  not  a  "  person  interested,"  required  to  be  cited  on  ju- 
dicial settlement.  Matter  of  W orthington,  51  N.  Y.  St.  Kep.  555 ; 
affd.,  141  N.  Y.  9. 

Cf  997    Citation  Where  Party  Interested  Has  Died. 

While  in  an  ordinary  case  making  the  personal  representative 
of  a  deceased  legatee  a  party  to  an  accounting  will  bind  the  par- 
ties interested  in  the  estate  he  represents,  yet  in  cases  where  such 
representative  is  also  the  accounting  party,  equity  requires  the 
citing  of  all  the  parties  themselves.  Fisher  v.  Banta,  66  N.  Y. 
468. 

The  estate  of  a  deceased  next  of  kin  should  be  represented  on  a 
judicial  settlement  by  an  administrator  before  decree  is  entered. 
Wright  v.  Fleming,  76  IST.  Y.  517. 

^  998    Persons  Claiming  to  be  Interested  in  the  Estate  Who 
Have  Not  Been  Made  Parties  May  Ask  to  Intervene. 

The  Code,  §  2728,  says:  "A  creditor  or  person  interested  in 
the  estate,  although  not  cited,  is  entitled  to  appear  on  the  hearing 
and  thus  make  himself  a  party  to  the  proceedings." 

Where  a  creditor  so  applies  a  sworn  statement  showing  that  he 
has  a  valid  claim  against  the  estate  is  sufficient  to  entitle  him  to 
be  made  a  party. 

Where  the  applicant  claims  the  right  to  intervene  as  an  heir- 
at-law  or  next  of  kin  a  sworn  allegation  of  such  interest  is  not 
sufficient  to  entitle  him  to  intervene,  if  any  party  to  the  proceed- 
ing denies  such  interest. 

In  that  ease  the  surrogate  proceeds  to  try  as  a  preliminary  is- 
sue the  right  of  the  applicant  to  be  made  a  party. 

Whether  this  trial  is  a  special  proceeding  of  itself  or  is  a  part 
of  the  proceedings  upon  judicial  settlement  has  never  been  deter- 
mined. This  question  assumes  some  importance  when  the  form 
of  the  order  or  decree  granting  or  denying  the  application  is  con- 
sidered and  when  the  defeated  party  desires  to  appeal  therefrom. 
The  correct  theory  would  seem  to  be,  that,  inasmuch  as  the  appli- 
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cant  is  not  a  party  to  the  judicial  settlement  his  application  to  be 
made  such  party  could  not  constitute  any  part  of  the  proceeding 
for  judicial  settlement;  but  would  be  a  special  proceeding  insti- 
tuted by  him  against  the  exesutor  or  administrator  representing  all 
of  the  parties  which  special  proceeding  should  result  in  a  final 
order  or  decree  as  to  the  issue  before  the  court.  Such,  however, 
does  not  seem  to  be  the  present  practice.  The  application  is  con- 
sidered to  be  a  motion  in  the  proceeding  for  judicial  settlement 
and  is  heard  upon  the  written  afiidavit  or  petition  of  the  appli- 
cant, and  such  oral  or  written  objections  as  the  executor  or  ad- 
ministrator or  any  other  party  to  the  judicial  settlement  inter- 
poses. 

The  evidence  of  the  parties  is  taken  and  the  determination  of 
the  surrogate  is  shown  by  the  entry  of  an  order  granting  or  deny- 
ing the  application. 

An  appeal  from  this  order  may  be  taken  to  the  Appellate  Di- 
vision, but  it  is  as  yet  undetermined  whether  an  appeal  will  lie 
to  the  Court  of  Appeals. 

When,  however,  the  decree  upon  judicial  settlement  is  made 
an  appeal  from  such  decree  may  be  taken  with  the  necessary 
statements,  so  that  the  granting  or  denying  of  such  order  may  be 
reviewed  in  both  the  Appellate  Division  and  the  Court  of  Appeals. 

There  is  some  doubt,  however,  about  the  right  to  raise  the  ques- 
tion on  the  appeal  from  the  decree,  since  in  the  Matter  of  Nason, 
just  decided  by  the  Appellate  Division  (but  not  yet  reported),  an 
appeal  from  the  decree  was  dismissed,  which  might  indicate  that 
the  court  thought  there  should  have  been  an  appeal  from  the  order, 
and  that  the  appeal  from  the  decree  raised  no  question.  The  case 
in  the  lower  court  is  reported  in  104  'N.  Y.  Supp.  601. 

Under  the  view  that  the  application  is  a  motion,  it  seems  that 
the  surrogate  need  not  file  a  decision  in  writing  or  make  findings 
of  law  and  fact. 

A  person  wishing  to  intervene  who  is  not  authorized  to  do  so 
has  no  right  to  make  any  motion  in  the  case  prior  to  the  "  hear- 
ing."   Matter  of  Wood,  5  Dem.  345,  7  N.  Y.  St.  Kep.  721. 

C  999    Right  to  Intervene. 

Where  a  person  claims  to  be  interested  in  an  estate  and  asks 
to  be  made  a  party  to  the  accounting,  the  surrogate  should  try 
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that  issue  and  determine  whether  the  party  should  be  allowed 
to  intervene.  Matter  of  Thompson,  41  Misc.  Rep.  224 ;  affd.,  87 
App.  Div.  609,  83  N.  Y.  Supp.  983. 

Where  the  claim  of  the  applicant  is  horw,  fide  and  of  great 
weight  involving  serious  questions  of  fact,  it  is  the  better  practice 
to  allow  the  applicant  to  intervene  so  that  such  questions  may  be 
disposed  of  on  the  judicial  settlement.  Matter  of  8t.  John,  104 
App.  Div.  460. 

A  mere  allegation  that  a  person  is  a  creditor  is  suflBcient  to  en- 
title him  to  be  made  a  party  to  an  accounting.  Matter  of  Miles, 
33  Misc.  Eep.  147,  68  N.  Y.  Supp.  368;  revd.,  61  App.  Div. 
562 ;  which  was  revd.,  170  K  Y.  75. 

While  a  consul  of  certain  countries  under  treaties  with  them 
has  the  right  to  intervene  or  take  possession  of  the  estate,  he  has 
no  right  to  waive  issue  and  service  of  a  necessary  citation  upon 
an  infant.    Matter  of  Peterson,  51  Misc.  Rep.  369. 

The  representative  of  a  deceased  person  interested  should  be 
allowed  to  intervene.    Merritt  v.  Jackson,  2  Dem.  214. 

One  claiming  as  assignee  of  an  interest  in  the  estate  may  inter- 
vene.    Gihhons  v.  Shepard,  2  Dem.  247. 

Where  the  accounting  party  is  also  the  representative  of  an- 
other estate  interested  in  the  accounting,  a  legatee  of  the  second 
estate  is  entitled  to  be  a  party  and  to  file  objections.  Matter  of 
Walton,  38  Misc.  Rep.  723,  78  N.  Y.  Supp.  296. 

^  1000    The  Account  —  Its  Vouchers  —  Kxamination  of  Ac- 
counting Party. 

To  each  account  filed  with  the  surrogate,  as  prescribed  in  this 
article,  must  be  appended  the  aflBdavit  of  the  accounting  party  to 
the  effect  that  the  account  contains  according  to  the  best  of  his 
knowledge  and  belief 

a.  A  full  and  true  statement  of  all  his  receipts  and  disburse- 
ments on  account  of  the  estate  of  the  decedent. 

b.  Of  all  money  and  other  property  belonging  to  the  estate 
which  has  come  to  his  hands  or  been  received  by  any  other  person 
by  his  authority  for  his  use. 

c.  That  he  does  not  know  of  any  error  or  omission  in  his  ac- 
count to  the  prejudice  of  any  person  interested  in  the  estate  of  the 
decedent. 
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Vouchers. 

On  an  accounting  by  an  executor  or  administrator  the  account- 
ing party  must  produce  and  file  a  voucher  for  every  payment 
except  in  one  of  the  following  cases: 

1.  He  may  be  allowed  without  a  voucher  any  proper  item  of 
expenditure  not  exceeding  $20,  if  it  is  supported  by  his  own  un- 
contradicted oath,  stating  the  fact  of  payment  and  when  or  to 
whom  the  payment  was  made ; 

But  all  the  items  so  allowed  against  the  estate  on  all  the  ac- 
countings of  all  the  executors  or  administrators  shall  not  exceed 
$500. 

2.  If  he  proves  by  his  own  oath  or  another's  testimony,  that 
he  did  not  take  a  voucher  when  he  made  the  payment  or  that  the 
voucher  then  taken  by  him  has  been  lost  or  destroyed,  he  may  be 
allowed  any  item,  the  payment  of  which  he  satisfactorily  proves 
by  the  testimony  of  the  person  to  whom  he  made  the  payment; 
or  if  that  person  is  dead  or  cannot  after  diligent  search  be  found, 
by  any  competent  evidence  other  than  his  own  oath  or  that  of  his 
wife. 

Siurtogate  must  be  satisfied. 

Allowance  cannot  be  made,  as  specified  in  this  section,  unless 
the  surrogate  is  satisfied  that  the  charge  is  correct  and  just. 
Examination. 

The  surrogate  may  at  any  time  make  an  order  requiring  the 
accounting  party  to  make  and  file  his  account  or  to  attend  and  be 
examined  under  oath  regarding  his  receipts  and  disbursements 
or  any  other  matter  relating  to  his  administration  of  the  estate 
or  any  act  done  by  him  under  color  of  his  letters  or  after  the 
decedent's  death  and  before  the  letters  were  granted,  or  touching 
any  personal  property  owned  or  held  by  the  decedent  at  the  time 
of  his  death. 
Piofit  and  loss. 

it^o  profit  shall  be  made  by  the  executor  or  administrator  by 
increase  nor  shall  he  sustain  any  loss  by  the  decrease  of  the  es- 
tate, but  he  shall  account  for  such  increase  and  be  allowed  for 
such  decrease  on  the  settlement  of  his  accounts,  and  he  may  be 
allowed  for  property  of  the  decedent  perished  or  lost  without  his 
fault.  §  2729,  Code  Civ.  Pro.',  analyzed. 

Affidavit  to  account;  vouchers;  examination  of  accounting  party. 

To  each  account  filed  with  the  surrogate,  as  prescribed  in  this  nr'  i"!", 
must  be  appended  the  affidavit  of  the  accounting  party,  to  the  effect  t'.-.at 
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the  account  contains,  according  to  the  best  of  his  knowledge  and  belief,  a 
full  and  true  statement  of  all  his  receipts  and  disbursements  on  account  of 
the  estate  of  the  decedent,  and  of  all  money  and  other  property  belonging  to 
the  estate,  which  have  come  to  his  hands,  or  been  received  by  any  other  person, 
by  his  order  or  authority,  for  his  use,  and  that  he  does  not  know  of  any 
error  or  omission  in  the  account,  to  the  prejudice  of  any  creditor  of,  or 
person  interested  in,  the  estate  of  the  decedent.  On  an  accounting  by  an 
executor  or  administrator,  the  accounting  party  must  produce  and  file  a 
voucher  for  every  payment,  except  in  one  of  the  following  cases: 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of  expenditure, 
not  exceeding  twenty  dollars,  if  it  is  supported  by  his  own  uncontradicted 
oath,  stating  positively  the  fact  of  payment,  and  specifying  when  and  to 
whom  the  payment  was  made;  but  all  the  items  so  allowed  against  an  estate, 
on  all  the  accountings  of  all  the  executors  or  administrators,  shall  not  exceed 
five  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that  he  did  not 
take  a  voucher  when  he  made  the  payment,  or  that  the  voucher  then  taken 
by  him  has  been  lost  or  destroyed,  he  may  be  allowed  any  item,  the  payment 
of  which  he  satisfactorily  proves  by  the  testimony  of  the  person  to  whom  he 
made  it;  or,  if  that  person  is  dead  or  cannot,  after  diligent  search,  be  found, 
by  any  competent  evidence  other  than  his  own  oath  or  that  of  his  wife.  But 
an  allowance  cannot  be  made,  as  specified  in  this  section,  unless  the  surro- 
gate is  satisfied  that  the  charge  is  correct  and  just.  The  surrogate  may,  at 
any  time,  make  an  order  requiring  the  accounting  party  to  make  and  file  his 
account,  or  to  attend  and  be  examined  under  oath,  touching  his  receipts  and 
disbursements,  or  touching  any  other  matter  relating  to  his  administration 
of  the  estate,  or  any  act  done  by  him  under  color  of  his  letters,  or  after  the 
decedent's  death  and  before  the  letters  were  issued,  or  touching  any  personal 
property  owned  or  held  by  the  decedent  at  the  time  of  his  death.  No  profit 
shall  be  made  by  an  executor  or  administrator  by  the  increase,  nor  shall  he 
sustain  any  loss  by  the  decrease,  without  his  fault,  of  any  part  of  the  estate; 
but  he  shall  account  for  such  increase,  and  be  allowed  for  such  decrease  on 
the  settlement  of  his  accounts.  On  the  judicial  settlement  of  the  account  of 
an  executor  or  administrator,  the  surrogate  may  allow  the  accounting  party 
for  property  of  the  decedent  perished  or  lost  without  the  fault  of  the  account- 
ing party. 

If  upon  any  accounting  it  shall  appear  that  an  executor  or  administrator 
has  failed  to  pay  a  claim  for  funeral  expenses,  the  amount  of  which  has  been 
fixed  and  determined  by  the  surrogate  as  above  set  forth  or  upon  such 
accounting  he  shall  not  be  allowed  for  the  payment  of  any  debt  or  claim 
against  the  decedent  until  said  claim  has  been  discharged  in  full;  but  such 
claim  shall  not  be  paid  before  expenses  of  administration  are  paid. 

§  2729,  Code  Civ.  Pro. 
^  1001     Filing  Vouchers. 

There  is  no  jurisdiction  to  make  a  decree  unless  the  vouchers 
are  filed,  or  proper  proof  of  payment  made,  if  no  voucher  vyas 
taken  or  has  been  lost.  Matter  of  Wicke,  74  App.  Div.  221,  77 
N.  Y.  Supp.  558;  Matter  of  Pearce,  104  id.  469. 
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Where  testimony  as  to  payments  is  conflicting,  they  will  not 
be  allowed  in  absence  of  a  voucher.  Broome  v.  Van  HooJc,  1 
Eedf.  444. 

By  calling  the  executor  and  examining  him  as  to  payments 
for  which  he  has  no  voucher,  the  contestant  waives  the  disability 
that  the  executor  cannot  himself  swear  to  such  payments.  Rose 
V.  Rose,  6  Dem.  26,  19  N.  Y.  St.  Kep.  783. 

Vouchers. 

Vouchers  for  payments  under  $20  should  be  filed  as  well  as 
for  those  over  that  amount.    Orser  v.  Orser,  5  Dem.  21. 


1002  Filing  Objections  to  Account.  766 


CHAPTER  LHI. 

Voluntary    Judicial     Settlement — Filing    and     Trying 

Objections. 

f  1002.  Filing  objections  to  the  account. 

1003.  Who  may  file  objections. 

1004.  Defense  of  the  Statute  of  Limitations. 

1005.  Hearing. 

1006.  Examination  of  accounting  party. 

1007.  Contesting  payment  of  debt  by  representative. 

1007.  Incompetency  of  representative  as  a  witness. 

1008.  Standard  for  judging  acts. 

1009.  Representative  may  employ  an  attorney  when  necessary. 

1010.  Protection  by  advice  of  counsel. 

1011.  Burden  of  proof  of  payment  of  debt. 

1012.  Burden  of  proof  of  payment  of  administration  expenses. 

1013.  When  inventory  may  be  contradicted. 

1014.  Charging  representative  with  new  assets. 

1015.  Trying  the  validity  of  releases  or  assignments. 

^  1002    Filing  Objections  to  the  Account. 

The  account  should  be  filed  in  the  surrogate's  office  at  the  time 
the  petition  for  judicial  settlement  is  filed.  This  is  a  rule  in  most 
surrogate's  offices,  and  the  reason  for  the  rule  is,  that  as  soon  as 
a  citation  is  served,  a  party  interested  ought  to  have  an  oppor- 
tunity to  examine  the  account,  and,  therefore,  the  account  ought 
to  be  on  file  in  the  surrogate's  office.  Where  there  is  an  opportunity 
to  examine  the  account  before  the  return  day  of  the  citation,  the 
delay  necessary  to  examine  the  account  is  often  obviated,  and  the 
parties,  if  they  have  objections  to  file,  may  be  able  to  file  such 
objections  on  the  return  day  of  the  citation. 

The  objections  should  be  in  writing  and  verified,  they  should 
set  forth  plainly  all  causes  of  objection  to  the  account,  since  the 
account  and  the  objections  constitute  the  issues  to  be  tried.  It 
is  often  the  case  that  objections  are  indefinite,  uncertain,  and 
couched  in  general  language,  so  that  the  real  objections  made 
are  not  clearly  defined.  This  is  poor  practice,  and  ought  not  to 
be  allowed,  since  it  does  not  fully  apprise  the  representative  of 
clear  and  definite  objections  to  the  account,  and  consumes  much 
time  upon  the  hearing. 
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A  party  desiring  to  file  objections  may  always  have  a  pre- 
liminary examination  of  the  accounting  party  to  aid  him  in  pre- 
paring his  objections,  and  such  an  examination  will  always  help 
to  define  the  issues,  and  will  sometimes  obviate  the  necessity  of 
filing  objections. 

^  1003    Who  May  File  Objections. 

Former  sureties  who  have  been  released  from  subsequent  de- 
faults upon  filing  a  new  bond  should  be  made  parties  and  may 
file  objectijons.  Matter  of  Sill,  41  Misc.  Rep.  270,  84  N.  Y. 
Supp.  213. 

A  corepresentative  cited  may  contest  the  account.  Mead  v. 
Willoughhy,  4  Dem.  364. 

Next  of  kin  may  attack  the  marriage  of  the  surviving  hus- 
band or  wife  to  the  deceased  in  Surrogate's  Court.  Matter  of 
Tabor,  31  Misc.  Rep.  579,  65  jST.  Y.  Supp.  571. 

Leave  to  file  objections  after  the  accounting  has  begun  should 
be  in  most  cases  upon  strict  terms.  Matter  of  Turfier,  78  Hun, 
258,  61  N.  Y.  St.  Rep.  283,  29  IS.  Y.  Supp.  1151. 

A  creditor  whose  claim  is  not  barred  by  the  Statute  of  Limi- 
tations may  object  to  a  claim  which  is  so  barred.  Matter  of 
Eendrich,  107  N.  Y.  104. 

The  objector  is  bound  to  set  up  any  and  all  claims  that  he  in- 
tends to  urge  against  the  accounting  party.  Matter  of  Johnston 
(Hart),  60  Hun,  516,  39  K  Y.  St.  Rep.  521,  15  K  Y.  Supp. 
239. 

The  right  to  file  objections  may  be  lost  by  laches,  and  per- 
mission to  file  is  in  the  discretion  of  the  surrogate.  Matter  of 
Jones  (Von  Olahan),  53  App.  Div.  164,  65  N.  Y.  Supp.  865. 

Special  guardian. 

It  is  the  duty  of  a  special  guardian  to  file  objections  to  an 
account  against  which  there  appears  to  be  some  objection,  and  to 
cause  the  rights  of  the  infant  interested  to  be  determined.  Mat- 
ter of  Parr^4:5  Misc.  Rep.  564;  afEd.,  113  App.  Div.  921. 

CI  1004    Defense  of  the  Statute  of  Limitations. 

An  executor  making  a  voluntary  accounting  cannot  plead  the 
Statute  of  Limitations  when  a  person  cited  seeks  to  charge  him 
with  assets  not  accounted  for.  Wyclcoff  v.  Van  Siclen,  3  Dem.  75  ; 
Matter  of  Lythe,  32  Misc.  Rep.  608,  67  JST.  Y.  Supp.  579. 
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The  fact  that  an  executor  or  administrator  applies  for  a  volun- 
tary accounting  does  not  deprive  him  of  the  right  to  set  up  the 
statute.  Matter  of  Van  Wert,  3  Misc.  Eep.  563,  24  N.  Y.  Supp. 
719. 

When  the  claims  of  creditors  are  admitted  and  are  valid  at  the 
time  a  petition  and  accounting  are  filed,  the  Statute  of  Limita- 
tions does  not  run  against  them  if  a  citation  be  not  issued  upon 
such  petition  for  nine  years  thereafter.  Matter  of  Harmon,  46 
Misc.  Kep.  229. 

^  1005     Hearing  on  Judicial  Settlement. 

On  the  return  of  a  citation  issued  as  prescribed  in  this  section  the  surro- 
gate  must   take  the   account   and   hear  thi   allegations   and  proofs   of   the 
parties,  respecting  the  same. 
Contest. 

Any  party  may  contest  the  account  with  respect  to  a  matter  affecting  his 
interest  in  the  settlement  and  distribution  of  the  estate. 

From  §  2728,  Code  Civ.  Pro. 
Heference  of  account  and  objections. 

A  reference  may  be  ordered  of  the  accoimt  and  objections. 
Matter  of  Gorman' 4:^  App.  Div.  637,  63  N.  Y.  Supp.  123. 

Report. 

The  report  may  be  returned  for  further  hearing  upon  points 
unnoticed.  Section  1023,  Code  Civ.  Pro.,  does  not  apply.  Mat- 
ter of  Bayer,  54  Hun,  189,  26  N.  Y.  St.  Eep.  803,  7  E".  Y.  Supp. 
566. 

Section  1019,  Code  Civ.  Pro.,  concerning  the  delivery  of  the 
referee's  report  within  sixty  days  does  not  apply  to  reference  by 
order  of  the  surrogate  to  hear  and  report  under  section  2546,  Code 
Civ.  Pro.    Matter  of  Robinson,  53  Misc.  Kep.  171. 

The  issues. 

The  account  filed  and  the  objections  thereto  constitute  the 
pleadings  and  determine  what  issues  may  be  tried  and  limit  the 
examination  to  such  issues.  Matter  of  Heuser,  87  Hun,  262, 
67  N.  Y.  St.  Eep.  476,  33  N.  Y.  Supp.  831. 

Amendment  of  objections. 

Permission  granted  to  amend  objections  by  setting  up  facts 
not  known  at  the  time  objections  were  filed.  Matter  of  Burnett, 
15  K  Y.  St.  Eep.  116. 
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^  1006    Examination  of  Accounting  Party. 

A  full  and  oomplete  examination  of  the  accounting  party  may 
be  had,  even  though  no  objections  be  filed.  It  is  the  right  of  any 
party  interested  to  fully  and  thoroughly  investigate  all  of  the 
acts  and  the  doings  of  the  representative  in  connection  with  the 
management  of  the  estate.  The  accounting  party  has  been  trans- 
acting business  in  behalf  of  all  of  those  interested  in  the  estate 
and  he  should  court  a  most  full  and  searching  investigation  into  all 
his  transactions.  It  is  a  mistaken  notion  that  some  representa- 
tives seem  to  have  that  it  is  an  affront  to  their  integrity  and 
honesty  to  be  required  to  submit  to  an  examination  by  the  parties 
interested.  Such  an  examination  will  often  satisfy  all  parties 
and  obviate  the  necessity  of  filing  objections  to  the  account. 
Executors  must  never  forget  that  their  acts  are  subject  to  the 
closest  and  most  rigid  examination  and  that  the  only  way  to 
avoid  the  suspicion  of  dishonesty  is  to  be  able  to  show  at  any 
time  each  and  every  transaction  accurately.  Matter  of  Stanton, 
41  Misc.  Rep.  278,  84  N.  Y.  Supp.  46. 

It  is  not  necessary  for  a  person  interested  to  file  objections 
before  asking  for  an  examination  of  the  representative.  Oeer  v. 
Ransom,  5  Kedf.  578. 

In  adjusting  the  accounts  of  executors,  the  Surrogate's  Court 
is  governed  by  principles  of  equity  as  well  as  of  law,  and  it  is 
at  all  times  competent  for  the  executor,  unimpeded  by  tech- 
nical rules,  to  show  the  fairness  of  his  dealings,  the  real 
nature  of  his  transactions,  and  the  amount  for  which  he 
should  be  held  liable.  Matter  of  Wagner  (119  E".  Y.  28), 
where  (at  p.  31)  Judge  Gray  said:  "The  general  jurisdiction 
conferred  upon  the  Surrogate's  Court,  in  matters  relating  to  the 
conduct  of  executors  and  administrators,  would  seem  meaningless, 
if  not  an  absurdity,  if  it  did  not  comprehend  the  right  to  decree 
intelligently,  and  upon  equitable  principles,  and  to  order  their 
conduct  upon  principles  of  justice  and  of  reason.  Matter  of 
Woodward,  69  App.  Div.  292,  74  N".  Y.  Supp.  755. 

Cf  1007  Incompetency  of  Representative  as  a  Witness  When 
Pa3mient  of  Debt  by  Executor  or  Administrator  is 
Contested. 

Where  the  representative  has  paid  a  debt  and  filed  his  voucher, 
and  the  payment  is  contested,  the  issue  is  between  the  representa- 
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tive  and  the  objector,  and  although  the  representative  may  have 
personal  knowledge  of  the  contracting  of  the  debt  by  the  deceased, 
derived  from  personal  conversation  with  the  deceased,  he  cannot 
testify  to  snch  personal  transaction. 

In  Matter  of  Smith  (153  N.  Y.  124),  a  claim  of  $2,000  had 
been  presented  to  the  executors  and  paid  by  them.  On  the  ju- 
dicial settlement  the  claim  was  contested.  One  of  the  executors, 
in  the  face  of  the  objection  of  the  contestants,  gave  proof  of  a 
conversation  between  him  and  the  testatrix  showing  the  merit  and 
validity  of  the  claim.  The  Court  of  Appeals  held  that  the  exec- 
utor was  disqualified  from  testifying  by  section  829  of  the  Code 
of  Civil  Procedure.  The  court  say  (at  p.  129)  :  "  The  exec- 
utor, Alfred  B.  Smith,  was  precluded  by  this  section  from  testi- 
fying to  the  conversations  in  question  with  the  testatrix.  The 
matter  of  the  accounting  was  a  special  proceeding.  The  executors 
were  the  only  persons  interested  in  the  event  of  the  accounting  as 
to  this  claim.  They  had  paid  Melinda  Peters  the  $2,000,  and  the 
sole  question  was  whether  they  were  entitled  to  credit  for  such 
payment.  It  was  solely  a  question  between  the  executors  claim- 
ing to  be  allowed  the  credit  and  the  contesting  legatees." 

"  This  appeal  has  been  reargued  by  order  of  the  court.  See 
Matter  of  Cozine,  108  App.  Div.  354.  On  the  original  hearing  we 
modified  the  decree  by  striking  out  certain  items  which  had  been 
paid  for  taxes,  and  afiirmed  the  decree  as  thus  modified.  See 
Matter  of  Cozine,  104  App.  Div.  182.  The  principal  error  then 
alleged  by  the  appellant  related  to  the  reception  of  evidence  given 
by  the  administrator  involving  personal  transactions  between  him- 
self and  the  intestate.  We  held  that  this  evidence  was  chargeable 
to  the  scope  and  form  of  inquiries  addressed  by  the  appellant's 
counsel  to  the  administrator  and  that  the  learned  surrogate  did  not 
err  in  refusing  to  strike  it  out  after  it  had  been  thus  elicited. 

"  We  also  held,  however,  that  the  burden  of  proof  was  on  the 
appellant  as  contestant  to  show  that  certain  payments  made  by  the 
administrator  were  improper  charges  against  the  estate.  In  this  we 
erred  because  the  alleged  payments  were  of  the  administrator's 
personal  or  individual  claims  against  the  estate.  This  fact  was  not 
brought  to  our  attention.  In  such  a  case  there  is  no  presumption 
in  favor  of  the  claims,  but  on  the  contrary  the  rule  of  law  appli- 
cable requires  that  the  claims  should  be  supported  by  clear  and 
satisfactory  evidence."  Matter  of  Humfreville,  6  App.  Div.  535  ; 
Matter  of  Smith,  75  id.  339,  341 ;  Matter  of  Cozine,  113  id.  23. 
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An  executor  cannot  testify  to  transaction  with  his  testator  in 
defending  his  account  from  attack  by  residuary  legatees.  Matter 
of  Gabriel,  44  App.  Div.  623,  60  N.  Y.  Supp.  87;  afEd.,  161  N.  Y. 
644. 

Nor  when  he  has  paid  a  debt,  credit  for  which  is  contested,  can 
he  give  evidence  of  conversations  with  the  testator  concerning  the 
validity  of  that  debt.  Matter  of  Smith,  153  N.  Y.  124,  revg.  89 
Hun,  606,  34  ^T.  Y.  Supp.  1057. 

A  creditor  contesting  an  account  cannot  take  the  objection  bin- 
der section  829,  Code  Civ.  Pro.  Matter  of  Brodhead,  19  Misc. 
Kep.  373,  44  IST.  Y.  Supp.  357. 

A  surety  on  a  bond  of  administrator  is  an  interested  party. 
Miller  v.  Montgomery,  78  E".  Y.  282. 

While  a  representative  cannot  testify  concerning  payments  for 
which  he  has  no  vouchers,  yet  if  the  contestants  put  him  on  the 
stand  and  examine  him  upon  such  matters  they  are  bound  by  his 
testimony.    Eose  v.  Rose,  6  Dem.  26. 

^  1008     Standard    by    Which    Acts    of    the    Representative 
Should  be  Judged. 

In  passing  upon  the  acts  of  a  representative  after  he  has  been 
required  by  his  office  to  perform  certain  duties  to  the  best  of 
his  ability,  according  to  the  facts  known  to  him  at  that  time, 
the  surrogate  will  not  judge  the  representative  wholly  by  re- 
sults or  in  the  light  of  his  present  knowledge  of  what  has  hap- 
pened. The  law  requires  honest  and  competent  service  in  behalf 
of  the  estate,  but  recognizes  the  limitations  of  the  class  of  men 
and  women  who  are  called  upon  to  act  as  business  managers  of 
estates.  They  should  not  be  judged  by  the  fuller  knowledge  which 
they  possess  upon  the  accounting  but  by  the  knowledge  and  facts 
which  were  accessible  to  them  at  the  time  they  made  the  decision 
which'  they  were  required  to  make.  Matter  of  Watson,  101  App. 
Div.  550. 

^  1009     Representative  Must  Act  with  Care  and  Diligence, 
and  Should  Employ  an  Attorney  When  Necessary. 

The  executor  is  only  required  to  bring  to  the  discharge  of  his 
duties  the  intelligence  which  an  ordinarily  good  business  man 
would  use  in  like  matters ;  and  where  in  the  course  of  the  admin- 
istration of  his  trust  he  is  confronted  with  any  question  which  re- 
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quires  the  advice  of  a  skilled  specialist  and  in  good  faith  seeks 
such  advice,  receives  the  same,  and  acts  thereon,  he  is  not  held 
accountable  for  the  consequences  of  following  it.  And  this  is  par- 
ticularly true  of  intricate  propositions  of  law.  Matter  of  Joost, 
SO  Misc.  Eep.  82. 

Matter  of  Huntley  (13  Misc.  Eep.  375)  has  well  settled  the 
rule  to  be  that  those  necessary  expenses  for  which  an  executor 
must  be  reimbursed  are  those  which  are  contracted  in  good  faith 
and  with  reasonable  judgment,  whether  with  or  without  the  advice 
of  counsel.  Matter  of  Stanton,  41  Misc.  Eep.  278,  84  N.  Y. 
Supp.  46. 

^  1010    Protection  by  Advice  of  Counsel. 

Advice  of  counsel  will  not  protect  a  representative  from  a  charge 
of  making  unreasonable  expenditures.  Matter  of  Huntley,  13 
Misc.  Eep.  375,  69  K  Y.  St.  Eep.  487,  35  K  Y.  Supp.  113. 

Where  a  loss  has  occurred  in  the  m'anagement  of  the  estate,  it 
is  some  defense  to  show  that  the  representative  has  in  good  faith 
soiight  the  advice  of  competent  counsel  from  his  lawyer  or  banker 
and  that  he  acted  thereupon.  Matter  of  Ball,  55  App.  Div.  284, 
66  ISr.  Y.  Supp.  874. 

^  1011    Burden  of  Proof  of  Payment  of  Debt. 

The  accounting  party  is  not  bound  to  establish  payments  for 
which  he  presents  vouchers  unless  they  are  denied  by  objections, 
and  then  the  burden  of  impeaching  such  payments  is  on  the  ob- 
jectors. BougMon  v.  Flint,  74  IST.  Y.  476,  revg.  13  Hun,  206 ; 
Matter  of  Frazer,  92  K  Y.  239. 

Where  a  voucher  is  not  produced  but  is  claimed  to  be  lost,  the 
burden  is  upon  the  executor  or  administrator  to  justify  the  pay- 
ment.   Matter  of  Rowland,  5  Dem.  216. 

When  assets  are  shown  to  have  been  received  by  the  repre- 
sentative and  the  representative  asks  for  a  credit  for  payments, 
the  burden  rests  upon  him  to  show  that  the  payments  were  actually 
and  properly  made.  Matter  of  Koch,  33  Misc.  Eep.  153,  68  'S.  Y. 
Supp.  375. 

The  fact  that  the  claim  is  made  by  a  near  relative  does  not 
change  the  rule.     Valentine  v.  Valentine,  4  Eedf.  265. 

The  executor  makes  a  prima  facie  case  for  allowing  him  credit 
for  debts  paid  where  he  caused  claims  presented  to  be  examined 
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and  learned  that  the  persons  presenting  them  had  performed  ser- 
vices for  the  deceased.  The  executor  is  not  bound  to  prove  by 
evidence  that  would  sustain  a  vferdict  against  him  if  he  had  dis- 
puted the  claim  that  the  claim  was  due  and  payable.  Matter  of 
Myers,  36  App.  Div.  625,  55  N.  Y.  Supp.  168 ;  affd.,  165  N.  Y. 
617. 

^  1012    Burden  of  Proof  of  Payment  of  Expenses  of  Adminis- 
tration. 

It  is  a  well-settled  rule  that  where  a  payment  is  made  by  the 
executor  for  expense  of  administration  and  a  voucher  for  the  same 
is  produced,  showing  upon  its  face  the  nature  and  character  of 
the  expenditure,  and  a  reasonable  statement  of  the  facts  rendering 
the  same  just  and  reasonable,  a  prima  facie  case  for  the  executor 
is  made  out,  and  the  burden  of  impeaching  such  expenditure  is 
on  the  objector.  If  the  charge  be  reasonable  on  its  face  and  said 
to  be  necessarily  contracted  for  the  good  and  benefit  of  the  estate, 
the  presumption  is  that  it  is  correct.  Matter  of  White,  6  Dem. 
375,  15  ]Sr.  Y.  St.  Eep.  729 ;  Matter  of  Sprague,  40  App.  Div. 
615,  57  K  Y.  Supp.  1128 ;  affd.,  162  N.  Y.  611. 

The  cases  almost  universally  hold  that  the  burden  of  proof  of 
administration  expenses  is  upon  the  representative.  The  forego- 
ing case.  Matter  of  White,  apparently  relaxes  this  rule,  but  that 
case  only  goes  to  the  extent  of  holding  that  the  representative  may 
rely  upon  his  vouchers  and  a  full  and  complete  statement  of  facts 
showing  the  justness  and  reasonableness  of  the  charge  as  a  prima 
facie  case.  If  the  representative  takes  this  position,  he  must  as- 
sume the  responsibility  that  he  has  thus  satisfied  the  surrogate 
without  further  proof. 

^  1013     When  Inventory  May  be  Contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or  administrator 
is  a  party,  wherein  the  question,  whether  he  has  administered  the  estate  of  the 
decedent,  or  any  part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry,  and  the 
inventory  of  assets,  filed  by  him,  is  given  in  evidence,  either  party  may  rebut 
the  same,  by  proof,  either: 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not  returned 
therein  at  its  true  value;  or, 

2.  That  any  property  has  perished,  or  has  been  lost,  without  the  fault  of 
the  executor  or  administrator;  or  has  been  fairly  sold  by  him,  at  private  or 
public  sale,  at  a  less  price  than  the  value  so  returned;  or  that,  since  the 
return  of  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 

§  1832,  Code  Civ.  Pro. 
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Ilfiect  of  inventory. 

Ordinarily  the  inventory  is  prima  facie  correct,  and  the  burden 
■of  showing  the  contrary  rests  upon  the  contestant.  Matter  of  Van 
Sise,  38  Misc.  Eep.  155,  77  N.  Y.  Supp.  266 ;  Matter  of  Rogers, 
153  ISr.  Y.  316,  revg.  92  Hun,  609-  Matter  of  Mullon,  145  IST.  Y. 
98,  affg.  74  Hun,  358,  26  IST.  Y.  Supp.  683,  56  N.  Y.  St.  Rep.  347. 

An  inventory  wherein  a  note  is  set  up  as  "  not  good  "  is  prima 
facie  evidence  of  such  fact  on  an  accounting.  Smith  v.  Collamer, 
2  Dem.  147. 

An  inventory  made  by  the  predecessor  in  office  does  not  bind 
the  successor  even  presumptively.  Solomons  v.  Kursheedt,  3  Dem. 
307. 

Where  an  inventory  as  temporary  administrator  has  been  made 
and  later  one  as  erecutor,  the  latter  controls  in  determining  how 
much  the  executor  should  be  charged  with.  Matter  of  Tisdale, 
110  App.  Div.  857. 

^  1014     Charging  Representative  'with  New  Assets. 

In  order  to  charge  an  executor  with  assets  it  is  necessary  to  estab- 
lish affirmatively,  by  a  fair  preponderance  of  evidence,  that  such 
assets  came  into  possession  of  the  representative.  Matter  of  Koch, 
33  Misc.  Rep.  153,  68  N.  Y.  Supp.  375. 

The  affirmative  of  establishing  more  assets  than  are  acknowl- 
edged by  the  inventory  and  account  is  with  the  party  objecting, 
and  it  must  be  established  with  reasonable  certainty  and  not  left 
to  mere  conjecture  or  suspicion.  Question  of  charging  an  admin- 
istratrix with  an  uncollected  note.  Matter  of  Baiter,  42  App.  Div. 
370,  59  N.  Y.  Supp.  121 ;  Matter  of  Mullon,  145  N.  Y.  98,  affg. 
74  Hun,  358,  56  K  Y.  St.  Rep.  347,  26  N.  Y.  Supp.  683. 

Case  where  good-will  of  a  school  was  not  appraised  and  brought 
no  additional  sum  on  sale  of  furniture,  etc.  Executor  held  not 
liable  for.  Gilman  v.  Wilber,  1  Dem.  547,  distinguishing  6  N.  Y. 
216.  See  also  Mertens  v.  Mertens,  87  App.  Div.  295,  84  N.  Y. 
Supp.  352. 

Depreciation  from  inventory. 

The  burden  is  upon  the  representative  to  show  lack  of  fault  on 
his  part  where  the  selling  price  of  property  was  less  than  the  in- 
ventory.   Underhill  v.  Newburger,  4  Redf.  499. 
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^  1015    Jurisdiction  When  It  is  Claimed  That  the  Objector 
Has  Released  or  Assigned  His  Claim  or  Interest. 

Where  a  release  or  an  assignment  is  assailed  by  its  maker  as 
invalid  or  ineffectual  by  reason  of  fraud,  the  surrogate  should- 
hold  in  abeyance  a  decree  of  distribution  so  far  at  least  as  concerns 
that  interest  until  the  rights  of  the  parties  can  be  determined  in 
the  proper  court.    Matter  of  Brown,  3  Civ.  Pro.  39. 

The  Surrogate's  Court  has  not  been  given  equity  jurisdiction 
to  set  aside  assignments  of  claims  for  fraud  or  mistake  (Matter  of 
Randall,  152  N.  Y.  508),  but  this  rule  has  no  application  to  set- 
tlements made  by  the  executors  in  administering  the  estate.  The 
Surrogate's  Court  is  authorized  to  pass  upon  the  accounts  of  the 
executors,  and  this  authority  necessarily  confers  jurisdiction  to 
pass  upon  every  item  of  disbursements  for  which  the  executors 
claim  they  should  be  allowed. 

It  is  now  considered  settled  that  on  application  for  an  account- 
ing the  surrogate  cannot  try  the  validity  of  a  release  set  up  and 
alleged  to  be  fraudulent.  Bevan  v.  Cooper,  72  N.  Y.  317;  Stil- 
well  V.  Carpenter,  59  id.  414;  Tucker  v.  Tucker,  4  Keyes,  136. 

Effect  of  releases  and  settlements. 

Judicial  settlement  by  administrator.  He  had  obtained  the  exe- 
cution of  papers  by  several  next  of  kin  releasing  him  and  also 
assigning  to  him  their  respective  shares  in  the  estate.  On  the 
hearing  the  validity  and  effect  of  these  papers  were  disputed  by 
the  persons  alleged  to  have  executed  them.  The  surrogate  disre- 
garded the  papers  —  an  injunction  restraining  the  settlement  was 
refused.     Wright  v.  Fleming,  76  IST.  Y.  517. 

The  surrogate  has  no  jurisdiction  to  set  aside  or  try  the  validity 
of  any  settlement  or  agreement.    Downing  v.  Smith,  4  Eedf.  310. 
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CHAPTER  LIV 

Voluntary  Judicial  Settlement — Continued — With  What 
Property  the  Representative  Should  be  Charged. 

f  1016.  With  what  property  the  representative  should  be  charged. 

1017.  With  money  or  property  in  his  hands  before  appointment. 

1018.  With  profit  or  loss  arising  out  of  personal  dealings  with  the  estate. 

1019.  With  rents  and  profits  of  lands  descending  to  heirs. 

1020.  With  money  received  on  land  contract. 

1021.  With  proceeds  of  land  sold  under  a  power  of  sale. 

1022.  With  personal  property  owned  by  husband  and  wife  jointly. 

1023.  With  loss  by  sale  on  credit. 

1024.  With  loss  arising  from  poor  loans. 

1025.  With  loss  by  depreciation  of  real  estate. 

1026.  With  loss  by  depreciation  of  securities. 

1027.  With  loss  of  funds  on  deposit. 

1028.  With  loss  of  uncollected  demands. 

1029.  With  loss  arising  from  paying  debt  barred  by  statute. 

1030.  With  loss  by  paying  illegal  debts  or  expenses. 

1031.  With  interest  on  estate  funds. 

1032.  With  loss  arising  from  waste  by  coexecutor. 

1033.  With  all  property  recognized  as  assets. 

C  1016     With  What  Property  the  Representative  Should  be 
Charged. 

The  account  of  the  representative,  when  properly  made  up, 
charges  him  with  all  the  property  mentioned  in  the  inventory  and 
all  other  property  not  mentioned  therein  which  has  come  to  his 
hands  and  which  belonged  to  the  deceased.  It  sometimes  happens 
that  property  claimed  by  the  representative  to  belong  to  the  estate 
is  claimed  by  other  persons,  and  to  settle  those  questions  it  is  often 
necessary  for  him  to  resort  to  an  action  in  the  Supreme  Court  to 
determine  the  title  to  such  property.  In  most  instances  such  ques- 
tions can  be  settled  upon  the  judicial  settlement  under  the  pro- 
visions of  section  2731,  Code  Civ.  Pro.  So  far  as  possible  all 
these  questions  should  be  settled  before  the  proceeding  of  judicial 
settlement  is  instituted.  The  various  classes  of  property  which 
constitute  assets  to  be  accounted  for  are  set  forth  in  section  2712, 
Code  Civ.  Pro.,  1  684  to  I  693. 

An  executor  must  account  for  all  of  the  assets  of  his  testator's 
estate  which  are  in  his  possession  or  under  his  control,  and  the 
jurisdiction  of  this  court  is  sufficient  to  enable  us  to  probe  his 
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transactions  with  any  one  and  to  adjudge  that  property  acquired 
by  him,  either  with  or  without  the  assertion  of  his  authority  as 
executor,  is  equitably  assets  in  his  hands  for  distribution.  Mat- 
ter of  Schaefer,  34  Misc.  Rep.  34,  69  N.  Y.  Supp.  489 ;  modified 
in  65  App.  Div.  378,  73  N.  Y.  Supp.  57 ;  affd.,  171  ]^.  Y.  686 ; 
Matter  of  Brintnall,  40  Misc.  Rep.  67. 

Judgments. 

A  judgment  against  an  administrator  held  by  the  deceased  can- 
iiot  be  questioned  before  the  surrogate  and  must  be  charged  against 
the  administrator  as  so  much  money  in  his  hands. 

Where  no  effort  has  been  made  to  show  a  failure  of  appropriate 
proceedings  to  collect  such  judgment,  the  surrogate  on  final  ac- 
counting will  not  inquire  into  the  solvency  of  the  administrator  to 
relieve  him  from  responsibility.  Matter  of  Griffith,  49  Misc.  Rep. 
405. 

^  1017     Liability  for  Money  or  Property  in  the  Hands  of  the 
Executor  Before  Death  of  the  Deceased. 

Where  the  money  or  securities  are  received  in  such  a  way  as  to 
make  the  party  a  debtor  to  the  deceased,  he  should  be  so  charged, 
and  the  burden  is  upon  such  person  to  show  that  he  had  accounted 
to  the  deceased  for  such  money  or  securities  before  his  death. 

The  deceased  had  the  right  to  require  accoimting  before  his 
death,  and  that  accoimting  can  be  required  by  his  representatives 
after  his  death.  Matter  of  Mitchell,  36  App.  Div.  542,  55  IST.  Y. 
Supp.  725 ;  affd.,  161  1^.  Y.  654. 

An  attorney  drew  the  will  of  the  deceased  and  was  therein  ap- 
pointed executor.  On  the  same  day  she  gave  him  her  bank-book 
with  an  order  to  draw  the  money.  He  at  once  drew  the  money, 
and  the  next  day  she  died.  The  executor  delayed  offering  the  will 
for  probate,  and  when  he  was  forced  to  make  probate  he  had  spent 
most  of  the  money  for  his  own  purposes  except  some  small  amounts 
paid  for  funeral  expenses.  It  was  held  that  the  executor  should 
be  charged  with  the  total  amount  received  by  him  as  money  in  his 
hands  belonging  to  the  estate.  Matter  of  Brintnall,  40  Misc. 
Rep.  67. 

Charged  with  his  own  debt. 

Where  it  is  shown  that  a  debt  is  due  from  the  representative 
and  that  since  his  qualification  he  has  been  able  to  pay  it,  he 
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should  be  charged  with  the  amount  thereof  upon  his  settlement. 
Keegan  v.  Smith,  31  Misc.  Eep.  651,  64  IST.  Y.  Supp.  1117;  which 
was  revd.,  33  Misc.  Kep.  74 ;  which  was  again  revd.,  60  App.  Div. 
168 ;  and  affd.,  172  E".  Y.  624. 

The  representative  cannot  raise  the  Statute  of  Limitations  in 
his  own  favor  and  thereby  avoid  paying  to  the  estate  his  own 
debt  due  to  it.  He  must  charge  himself  with  such  debt  and  ac- 
count for  it  as  so  much  assets  in  his  hands.  Matter  of  Timerson, 
39  Misc.  Rep.  676. 

^  1018     With  Profit  or  Loss  Arising  out  of  Personal  Deal- 
ings with  Estate. 

An  executor  who  takes  over  stock  of  the  estate,  no  objection 
being  made  to  such  improper  purchase,  is  chargeable  with  the  mar- 
ket value  on  the  day  of  such  purchase.  Barker  v.  Smith,  1  Dem. 
290. 

Purchase  by  an  executor  of  the  business  (livery)  of  the  testator 
at  inventory  value,  no  effort  to  make  a  sale  having  been  made,  will 
be  treated  as  void  and  illegal  and  a  sale  ordered.  Matter  of  Van 
Houten's  Estate,  18  Misc.  Eep.  524,  42  IST.  Y.  Supp.  1115 ;  revd., 
18  App.  Div.  309,  45  N.  Y.  Supp.  836,  on  the  point  that  the 
executor  was  not  liable  for  profits  of  the  business  so  purchased. 
See  also  18  App.  Div.  306 ;  affd.,  154  K  Y.  773. 

The  estate  held  a  large  block  of  stock  in  a  corporation.  The 
executors  held  small  amounts  and  were  officers  therein.  They 
voted  themselves  large  amounts  of  compensation  as  such  officers 
from  profits  —  held,  that  they  must  account  therefor,  saying :  "An 
executor  must  account  for  all  the  assets  of  his  testator's  estate 
which  are  in  his  possession  or  under  his  control,  and  the  jurisdic- 
tion of  the  court  is  sufficient  to  enable  us  to  probe  his  transactions 
with  any  one,  and  to  adjudge  that  property  acquired  by  him, 
either  with  or  without  assertion  of  his  authority  as  executor,  is 
equitably  assets  in  his  hands  for  distribution."  Matter  of  Schaef- 
fer,  34  Misc.  Rep.  34,  69  IST.  Y.  Supp.  489 ;  affd.,  65  App.  Div. 
378 ;  affd.,  171  N.  Y.  686. 

Where  the  residuary  legatee,  after  paying  all  claims  and  lega- 
cies, takes  over  the  business  property  of  the  deceased  (an  ice 
business),  and  conducts  the  business  for  five  years  and  then  sells 
out,  he  is  not  accountable  to  the  estate  for  the  proceeds  of  such 
sale.    Matter  of  Mullon,  145  N.  Y.  98,  affg.  74  Hun,  358. 
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Money  lost  by  investment  of  estate  funds  in  business  will  be 
charged  against  the  representatives.  Brinckerhoff  v.  Farias,  52 
App.  Div.  256,  65  K  Y.  Supp.  358;  affd.,  170  N.  Y.  427. 

An  executor  who  previously  had  acted  as  agent  for  the  deceased 
and  who  at  her  death  had  securities  belonging  to  her  in  his  hands 
must  account  for  the  same  or  show  affirmatively  that  he  had  ac- 
counted to  her  in  her  lifetime.  Matter  of  Mitchell,  36  App.  Div. 
542,  55  K  Y.  Supp.  725 ;  affd.,  161  IST.  Y.  654. 

Where  an  administrator  assigned  a  mortgage  to  a  third  person, 
who  at  once  assigned  it  to  the  administrator  personally  —  held, 
such  assignments  were  not  void,  but  voidable  only  at  the  election 
of  the  next  of  kin.  Read  v.  Knell,  143  IST.  Y.  484,  affg.  69  Hun, 
541,  53  N.  Y.  St.  Kep.  342,  23  jST.  Y.  Supp.  941. 

Where  an  executor  speculated  in  the  claims  against  the  estate, 
buying  them  at  a  discount  and  paying  them  to  a  dummy  at  face 
value,  he  will  be  charged  with  the  profit.  Matter  of  Rainforth,  40 
Misc.  Kep.  609,  83  N.  Y.  Supp.  57. 

The  use  of  estate  money  in  a  business  corporation,  although 
wholly  for  the  benefit  of  the  'estate,  cannot  affect  the  legal  liability 
of  the  representative  although  it  may  his  moral  liability.  Matter 
of  Hirsch,  116  App.  Div.  366. 

^  1019     When  Rents  and  Profits  of  Land  Descending  to  Heirs 
Belong  to  the  Executors. 

Where  by  the  will  a  bare  power  of  sale  is  given  to  executors 
and  the  lands  meanwhile  descend  to  the  heirs,  the  latter  are  at  law 
entitled  to  the  intermediate  rents  and  profits,  but  if  the  power  of 
sale  operates  as  an  immediate  conversion  of  the  land  into  person- 
alty, accompanied  with  a  gift  of  the  proceeds,  then  in  equity  the 
intermediate  rents  and  profits  go  with  and  are  deemed  to  be  a  part 
of  the  converted  fund,  and  the  heirs  may  be  compelled  to  account 
therefor  to  the  executor.  Stagg  v.  Jackson,,  1  I^.  Y.  206 ;  Monr 
crief  V.  Ross,  50  id.  431 ;  Lent  v.  Howard,  89  id.  169. 

Where  there  is  an  imperative  power  of  sale  which  converts  real 
into  personal  estate,  rents  received  pending  sale  are  personal  prop- 
erty and  should  be  accounted  for  as  such  by  the  executor.  Ingrem 
V.  Mackey,  5  Eedf.  357. 

Where  real  estate  is  devised  to  executors  with  power  of  sale, 
rents  received  are  assets  applicable  to  payment  of  debts.  Qlacius 
V.  Fogel,  88  N.  Y.  434. 
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When  rents  should  not  be  included  in  account. 

When  an  executor  has  only  a  naked  power  ooncerning  real  estate, 
his  account  does  not  properly  contain  items  of  receipts  and  dis- 
bursements connected  with  the  real  estate.  Matter  of  Johnson,  32 
App.  Div.  634,  52  N.  Y.  Supp.  1081. 

Eents  from  devised  real  estate  should  not  be  collected  by  exec- 
utor and  are  not  applicable  to  the  payment  of  legacies.  Matter  of 
McKays  Est.,  33  Misc.  Rep.  520,  68  K  Y.  Supp.  925. 

An  executor  who  intermeddles  with  the  real  estate  and  assumes 
the  management  thereof  without  authority  has  no  right  to  com- 
pensation, even  for  valuable  services  as  such.  Myers  v.  Bolton, 
157  N.  Y.  393,  modifying  89  Hun,  342,  70  IST.  Y.  St.  Rep.  198, 
35  N.  Y.  Supp.  577. 

Property  that  descends  to  heirs  of  an  intestate  or  passes  under 
the  will  of  a  testator  to  a  devisee  does  not  go  to  executor  or  admin- 
istrator, and  if  he  assumes  possession  of  it  and  collect  the  rents 
the  remedy  of  the  persons  entitled  to  it  is  by  a  proper  action  at 
law.  A  surrogate  has  no  jurisdiction  to  determine  controversies 
arising  from  such  matters.  Matter  of  Spears,  89  Hun,  49,  69 
JSr.  Y.  St.  Rep.  428,  35  N.  Y.  Supp.  35,  affg.  10  Misc.  Rep.  635 ; 
Matter  of  Bow,  32  IST.  Y.  St.  Rep.  290,  11  IST.  Y.  Supp.  193; 
Matter  of  Foulds,  35  Misc.  Rep.  171,  71 IST.  Y.  Supp.  473. 

Where  an  executor  takes  no  estate  in  real  property  under  a  will, 
but  collects  rents  from  such  real  estate,  he  does  not  collect  them  as 
executor  and  the  Surrogate  Court  will  not  settle  his  account  con- 
cerning them.    Terry  v.  Bale,  1  Dem.  452. 

An  administrator  has  no  duty  to  perform  with  regard  to  the 
real  estate  of  the  deceased  and  can  purchase  the  property  at  fore- 
closure sale.    Hollingsworth  v.  Spaulding,  54  E".  Y.  636. 

An  executor  or  administrator  has  nothing  to  do  with  anything 
save  the  mere  personal  assets  of  the  testator  or  intestate  unless  ad- 
ditional authority  be  given  in  and  by  the  will,  except  that  either 
may  apply  to  the  court  for  leave  to  sell  the  real  estate  ioic  the  pay- 
ment of  the  debts.  Dunning  v.  Ocean  N.  B.,  61  IST.  Y.  497,  affg. 
6  Lans.  298. 

Taxes  on  real  estate  owned  by  heirs  or  devisees,  if  paid  by  the 
executor  or  administrator,  constitute  a  personal  transaction  be- 
tween the  parties  and  have  no  place  in  the  account.  Matter  of 
Selleck,  111  N.  Y.  284. 
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^  1020     May  be  Charged    with  Money  Received  on  Land 
Contract. 

Where  a  contract  to  sell  real  estate  has  been  made  and  the 
vendor  dies,  the  balance  paid  on  the  performance  of  the  contract 
by  the  vendee  and  the  purchase  money  received  by  the  representa- 
tive is  personal  property  and  is  distributable  as  such.  Williams  v. 
Haddock,  145  N.  T.  144,  affg.  78  Hun,  429,  60  IST.  Y.  St.  Rep. 
422,  29  '^.  Y.  Supp.  199. 

^  1021    May  be  Charged  With  Proceeds  of  Land  Sold  Under 
a  Power. 

An  executor  may  account  for  the  proceeds  of  real  estate  sold 
under  a  power  of  sale  contained  in  a  will,  and  the  surrogate  may 
construe  the  will  if  necessary  to  make  distribution.  Baldwin  v. 
Smith,  3  App.  Div.  350,  73  N.  Y.  St.  Rep.  666,  38  IST.  Y.  Supp. 
299. 

Where  will  gives  one  representative  the  use  of  the  estate  and 
authorizes  a  sale,  such  representative  receives  the  fund  under  the 
power  of  sale  and  a  corepresentative  is  not  liable  for  the  loss  of 
the  fund.  Matter  of  Blauvelt,  131  E".  Y.  249,  revg.  60  Hun,  394, 
39  ISr.  Y.  St.  Rep.  774,  15  I^T.  Y.  Supp.  586;  which  affd.  20  id. 
119. 

Where  real  estate  devised  to  an  infant  is  subject  to  a  power  of 
sale  and  such  sale  is  made,  the  proceeds  may  be  distributed  to 
such  infant  through  the  accounting  of  the  executor.  Matter  of 
McKay,  75  App.  Div.  78,  77  N.  Y.  Supp.  845,  revg.  37  Misc. 
Rep.  590,  75  N.  Y.  Supp.  1069. 

^  1022     Personal   Property   Owned  by   Husband  and  Wife 
Jointly. 

The  rights  of  husband  and  wife  in  the  personal  property  of  each 
other,  or  in  that  which  may  be  transferred  to  them  jointly,  rest 
upon  different  grounds  than  those  which  support  a  tenancy  by  the 
entirety.  Under  the  Married  Woman's  Acts  the  wife  is  to  be  re- 
garded as  if  she  were  sole  with  respect  to  her  property  rights,  and 
she  may  unite  with  her  husband  in  the  purchase  of  personal  prop- 
erty with  her  separate  funds,  and  the  interest  which  each  will 
acquire  in  the  subject  of  the  purchase  will  not  be  affected  by  the 
marital  relation.  The  law  now  regards  them  as  standing  upon  the 
same  plane  of  equality  as  if  they  were  strangers  to  each  other. 
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We  are  aware  that  many  authorities  hold  that,  where  the  hus- 
band purchases  a  security  or  makes  a  deposit  or  subscribes  for 
stock  in  the  joint  name  of  himself  and  wife  and  pays  therefor 
with  his  own  funds,  upon  his  death  the  entire  security  belongs  to 
the  wife  if  she  survives  him.  But  the  decision  in  all  these  cases 
is  put  upon  the  ground  that  it  is  apparent  from  the  character  of 
the  transaction  that  the  husband  intended  to  give  the  property  to 
his  wife  in  the  event  of  her  siirvivorship,  and  hence  the  transfer 
possesses  all  the  essential  qualities  of  a  gift  caiisa  mortis,  which 
he  may  revoke  in  his  lifetime  and  which  does  not  take  effect  until 
his  death  if  not  previously^  recalled.  While  he  lives  his  control 
over  it  is  unlimited  and  at  his  death  it  beconies  her  absolute  prop- 
erty if  she  survives  him,  but  if  she  does  not  the  gift  is  not  consum- 
mated, and  the  husband  retains  the  entire  title.  This  was  the 
rule  laid  dovsra  by  Lord  Eldon  in  Wilde  v.  Wilde,  where  it  was 
held  that  if  the  husband  purchased  stock  in  the  joint  name  of 
himself  and  wife  it  was  prima  facie  a  gift  to  her  in  case  of  her 
surviving,  unless  evidence  was  produced  of  cotemporaneous  acts 
showing  a  contrary  intention.  But  if  the  husband  and  wife  each 
contribute  to  a  joint  investment  or  to  the  purchase  of  security  and 
the  title  is  taken  in  their  joint  namej  to  be  held  by  them,  their  exec- 
utors, administrators,  or  assigns,  no  presumption  can  properly  arise 
from  the  nature  of  the  act  that  either  intended  to  make  a  gift  of 
his  or  her  share  to  the  survivor.  The  just  inference  is  that  each 
regarded  it  as  a  loan  of  individual  property  upon  the  strength  of 
the  security  t-aken,  and  they  became  tenants  in  common  of  the 
security  with  all  the  rights  and  incidents  of  such  relationship. 
Matter  of  AlbrecM,  136  IST.  Y.  91,  revg.  56  Hun,  650,  32  IST.  Y. 
St.  Eep.  193,  10  IST.  Y.  Supp.  388. 

Maker  of  a  note  to  husband  and  wife  was  later  the  executor, 
with  the  wife,  of  the  estate  of  the  payee  —  held,  that  the  maker 
executor  could  retain  the  note  in  his  possession  as  assets.  Saiv- 
ford  V.  Sanford,  45  N.  Y.  723. 

Where  a  husband  lends  money  and  takes  a  note  payable  to  him- 
self and  wife  and  dies,  the  note  is  a  gift  to  the  wife  and  is  no  part 
of  the  husband's  estate.    Sanford  v.  Sanford,  58  N.  Y.  69. 

Husband  about  to  leave  home  puts  bonds  in  box  and  leaves  at 
bank,  giving  wife  the  key  —  held  no  gift.  Shuttleworth  v.  Winter, 
55  ISr.  Y.  624. 

Where  husband  and  wife  each  furnished  half  the  amount  of  a 
loan  and  took  as  security  therefor  a  bond  and  mortgage  payable 
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to  them  jointly  —  held  that  upon  the  death  of  one  of  them  the  in- 
terest of  the  deceased  vested,  not  in  the  survivor,  but  in  the  per- 
sonal representatives  of  the  deceased.  Matter  of  AlhrecU,  136 
]^.  Y.  91. 

Separate  deposits  of  husband  and  wife  merged  by  an  order 
signed  by  them  and  filed  with  the  bank  making  the  merged  account 
payable  to  both  or  the  survivor  is  properly  payable  to  the  survivor. 
Augshury  v.  Bhurtlif,  114  App.  Div.  626. 

A  joint  deposit  of  the  husband's  money  in  the  names  of  a  hus- 
band and  wife  becomes  the  sole  property  of  the  wife  on  the  death 
of  the  husband.  Matter  of  Brooks,  5  Dem.  326,  5  IST.  Y.  St.  Eep. 
381;  Rom.  Cath.  0.  Asy.  v.  Strain,  2  Bradf.  34;  Piatt  v.  GruU, 
41  Hun,  447,  1  N.  Y.  St.  Rep.  494. 

^  1023  Charged  for  Loss  by  Sale  on  Credit. 

Where  the  executor  or  administrator  sells  assets  upon  credit  he 
is  chargeable  with  the  whole  amount  of  the  selling  price  and  can- 
not relieve  himself  by  showing  that  the  selling  price  was  greater 
than  the  value  of  the  property.  Hasbrouck  v.  Hasbrouck,  27 
]Sr.  Y.  182. 

Where  a  person  interested  buys  property  of  the  estate  and  makes 
an  agreement  to  pay  the  value  of  the  same  or  have  it  deducted  from 
his  share,  the  Statute  of  Limitations  does  not  run  against  the  right 
to  deduct  it.    Schneider  v.  Heilbron,  115  App.  Div.  721. 

Where  an  executor  or  administrator  sells  assets  upon  credit  and 
takes  a  note,  action  upon  the  note  must  be  in  the  individual  name 
of  the  representative.  Sections  449  and  1814,  Code  Civ.  Pro., 
have  not  changed  the  rule.  Thompson  v.  Whitmarsh,  100  N.  Y.  35. 

^  1024     Charged  with  Loss  by  Poor  Loans. 

An  executor  lending  money  of  the  deceased  upon  bond,  promis- 
sory notes,  or  other  personal  security  is  guilty  of  a  breach  of  trust 
and  is  personally  answerable  if  the  security  prove  defective.  Le- 
fever  v.  Hasbrouck,  2  Dem.  567. 

Where  an  executor-trustee  loans  money  on  real  estate  he  is  not 
liable  for  losses  arising  from  depreciation  in  the  value  of  the 
property  occurring  after  the  investment  and  caused  by  a  general 
depression  in  prices.  Atlantic  Trust  Co.  v.  Powell,  23  Misc.  Eep. 
289,  50  N.  Y.  Supp.  866. 
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Representatives  having  no  right  to  invest  the  estate  money  in 
stocks  will  be  charged  with  any  loss  occasioned  thereby.  Lac&y  v. 
Davis,  5  Redf.  301. 

^  1025     Not  Liable  for  Loss  by  Depreciation  of  Real  Estate 
Value. 

At  testator's  death  the  property  was  depreciated  and  the  exec- 
utors delayed  a  sale  considerable  time  hoping  for  an  increase  in 
value,  but  it  depreciated  stiU  more  —  held,  that  the  executors  were 
not  chargeable  with  the  loss  or  with  the  expenses  of  its  care.  Mat- 
ter of  Eosford,  27  App.  Div.  427,  50  IST.  Y.  Supp.  550. 

Executor  liable  for  failure  to  sell  real  estate. 

Upon  an  accounting  the  surrogate  has  jurisdiction  to  charge  an 
executor  with  any  loss  to  the  estate  resulting  from  negligence  or 
bad  faith,  e.  g.,  in  not  selling  real  estate  when  directed  by  the 
will  so  to  do.    HaigU  v.  Brisbin,  100  IST.  Y.  219. 

May  be  charged  for  loss  on  account  of  failure  to  recover  property  fraudulently 
conveyed. 

Where  the  estate  is  insolvent  and  the  deceased  disposed  of  prop- 
erty fraudulently,  the  representative  should  seek  to  recover  it. 
0  Conner  v.  Gifford,  117  IST.  Y.  275,  distinguished.  Matter  of 
Johnston  (Hart),  60  Hun,  516,  39  IST.  Y.  St.  Rep.  521;  74  Hun, 
618,  56  I^.  Y.  St.  Rep.  692 ;  affd.,  144  IST.  Y.  563. 

The  representative  may  maintain  an  action  to  set  aside  a  trans- 
fer of  a  bank  deposit  on  the  ground  of  fraud  and  undue  influence, 
and  where  the  facts  show  grave  suspicion  the  burden  is  upon  the 
defendant  to  show  absence  of  fraud  and  that  the  transaction  was 
fair.    Derrick  v.  Emmens,  38  IST.  Y.  St.  Rep.  481. 

^  1026     Liability  for  the  Depreciation  in  the  Value  of  Securi- 
ties. 

The  duty  of  an  administrator  is  to  convert  the  estate  of  the 
deceased  into  money  as  soon  as  it  can  be  reasonably  done ;  to  pay 
the  debts  and  make  distribution.  In  accomplishing  this,  he  is  to 
exercise  the  diligence  and  prudence  which  in  general  a  prudent 
man  of  discretion  and  intelligence  i^  such  matters  employs  in 
his  own  like  affairs.  He  may  find  among  the  assets  of  the  estate 
that  have  come  to  his  hands  "tocks  of  a  somewhat  dangerous  and 
speculative  character,  subject  to  great  and  sudden  fluctuation  of 
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value,  which  it  is  his  duty  to  care  for  and  dispose  of  with  all  their 
inherent  risks  on  the  one  hand  and  possibilities  on  the  other. 

It  is  not  thfe  duty  of  the  administrator  at  once  to  dispose  of  such 
assets  without  regard  to  the  market  price  or  the  demand  for  them, 
or  the  ruling  prices  or  the  possibilities  of  an  advance  in  their 
value. 

"When  there  is  a  direction  to  sell,  reasonable  time  must  be  given 
and  where  there  are  no  modifying  facts  to  shorten  or  lengthen  a 
reasonable  time  a  period  of  eighteen  months  may  be  considered 
reasonable.  Matter  of  Thompson,  41  Misc.  Eep.  420;  affd.,  87 
App.  Div.  609,  178  IST.  Y.  554. 

The  representative  should  not  be  charged  with  loss  or  deprecia- 
tion of  securities  which  are  legal  investments,  if  he  has  exercised 
such  prudence  and  diligence  in  their  care  and  management  as 
prudent  men  employ  in  their  own  affairs.  McCahe  v.  Fowler, 
S4  K  T.  314. 

^  1027    Liability  for  Loss  of  Funds  on  Deposit. 

An  administrator  is  chargeable  with  negligence  when  he  re- 
moves funds  from  a  safe  bank  and  deposits  them  in  a  bank  whose 
affairs  he  directed  and  which  was  known  by  him  to  be  in  financial 
straits.  Matter  of  Scudder,  21  Misc.  Eep.  179,  47  N.  Y.  Supp. 
101. 

Administrator  was  charged  interest  on  funds  removed  from  one 
bank  to  another  and  lost  at  rate  the  first  bank  was  paying.  Mat- 
ter of  Scudder,  21  Misc.  Eep.  179,  47  IST.  Y.  Supp.  101. 

^  1028     Liability  for  Uncollected  Demands. 

In  such  an  action  or  special  proceeding,  the  executor  or  administrator  shall 
not  be  charged  with  a  demand  or  right  of  action,  included  in  the  inventory, 
Tinless  it  appears  that  the  same  has  been  collected,  or  might  have  been 
^oUeeted  with  due  diligence.  §  1833,  Code  Civ.  Pro. 

It  is  no  defense  for  the  representative  to  say  that  the  collection 
of  the  claim  was  not  sure  and  that  no  interested  party  requested 
him  to  sue.    Harrington  v.  Keteltas,  92  N.  Y.  40. 

Liability  for  failure  to  collect  asset. 

In  the  accounting  of  an  executor,  where  he  seeks  credit  for  not 
collecting  any  asset  of  the  deceased  by  reason  of  the  same  being 
worthless,  the  burden  of  establishing  this  fact  must  be  borne  by 
50 
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tlie  executor,  as  insolvency  of  a  person,  or  the  mere  inability  to 
pay  his  debts  and  obligations,  wiU  not  only  not  be  presumed,  but^ 
on  the  contrary,  the  law  indulges  in  the  presumption  that  all  per- 
sons are  solvent.  Matter  of  Hosford,  27  App.  Div.  427,  50  N.  Y. 
Supp.  550. 

The  rule  by  vs^hich  we  must  judge  of  the  conduct  of  the  executor 
under  these  facts  seems  to  be  that  where  he  knows  of  no  proof  to 
establish  that  the  property  belongs  to  the  estate  and  is  advised 
by  his  counsel  in  good  faith  and  believes  he  cannot  make  such 
proof,  he  cannot  be  held  liable.  O'Conner  v.  Oifford,  117]^.  Y. 
275 ;  Matter  of  Hall,  16  Misc.  Kep.  174,  38  ¥.  Y.  Supp.  1135 ; 
Matter  of  Joost,  50  Misc.  Kep.  78. 

The  representative  may  be  charged  with  the  loss  arising  on  the 
sale  of  the  chattel  where  he  fails  to  give  due  notice  of  sale.  Matter 
of  Johfhston,  144  K  Y.  563,  affg.  74  Hun,  618,  22  N.  Y.  Supp, 
966,  56  K  Y.  St.  Eep.  692. 

An  executor  failed  to  collect  a  known  debt  and  allowed  the 
statute  to  run  against  it  —  held,  that  he  was  liable  for  the  debt  as 
money  collected  and  that  as  to  such  liability  the  Statute  of  Limita- 
tions did  not  begin  to  run  against  him  until  it  had  run  against 
the  original  debt.  Harrington  v.  Keteltas,  92  N.  Y.  40;  In  re 
Hosford,  27  App.  Div.  427,  50  N.  Y.  Supp.  550. 

If  on  examination  of  the  facts  it  appears  that  a  suit  would  have 
been  effectual,  the  representative  should  not  be  charged.  Matter 
of  Hall,  16  Misc.  Kep.  174,  38  IST.  Y.  Supp.  1135. 

Where  the  representative  seeks  credit  for  an  uncollected  note,, 
the  burden  is  upon  him  to  show  the  insolvency  of  the  makers,  since 
solvency  is  presumed.  Matter  of  Kemp,  49  Misc.  Kep.  396,  100 
]Sr.  Y.  Supp.  221 ;  Matter  of  Hosford,  27  App.  Div.  427 ;  O'Conner 
V.  Gifford,  117  K  Y.  275. 

An  executor  bringing  an  action  as  such  on  a  claim  alleged  to 
be  due  the  estate  will  not  be  charged  with  costs  personally  unless, 
bad  faith  is  shown.  Hone  v.  De  Peyster,  106  jST.  Y.  645,  revg.  44 
Hun,  487. 

^  1029     Should  be  Charged   with   Debts  Paid  Which  Wercf 
Barred  by  Statute. 

An  outlawed  debt  is  not  a  proper  payment  and  cannot  be  allowed 
the  accounting  party.  Willson  v.  Willson,  2  Dem.  462.  See  also 
36  ISr.  Y.  255,  5  Kedf.  69,  36  K  Y,  88,  79  id.  1. 
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That  a  claim  is  barred  by  the  Statute  of  Limitations  can  be 
raised  by  any  next  of  kin  or  any  creditor,  even  against  the  wishes 
of  the  administrator.     Visscher  v.  Wesley,  3  Dem.  301. 

A  creditor  has  the  right  to  object  to  the  allowance  of  a  claim 
alleged  to  be  barred  by  the  Statute  of  Limitations,  where  the  assets 
are  insufficient  to  pay  both.    Matter  of  Kendrich,  107  iN".  Y.  104. 

What  acknowledgment  takes  debt  out  of  the  statute. 

Setting  forth  the  name  of  a  person  as  a  "  creditor  "  in  a  petition 
for  judicial  settlement,  accompanied  by  a  statement  that  the  claim 
is  disputed,  is  not  an  acknowledgment  of  the  debt  so  that  it  is 
thereby  kept  alive.    Matter  of  Eendrick,  107  IST.  Y.  104. 

An  order  upon  a  debtor  given  to  a  creditor  for  the  payment  of 
the  amount  of  the  indebtedness  is  an  admission  of  the  debt  and  of 
a  willingness  on  the  part  of  the  debtor  to  pay  the  debt,  and  con- 
tinues the  debt  for  a  period  of  six  years  from  the  date  of  such 
order.  Manchester  v.  Braedner,  107  N.  Y.  346 ;  Smith  v.  Ryan, 
66  id.  352. 

The  moral  obligation  to  pay  the  debt  has  been  held  a  sufficient 
and  legal  consideration,  without  any  other,  for  the  proipise  or 
undertaking  to  pay  the  debt,  by  acknowledgment,  ratification,  or  a 
new  promise.    Henry  v.  Root,  33  N.  Y.  526. 

A  typewritten  statement  of  account  furnished  to  the  next  of  kin 
does  not  amount  to  a  written  acknowledgment  from  which  a 
promise  to  pay  will  be  presumed.  Matter  of  Elkins,  74  N.  Y. 
St.  Eep.  299. 

A  written  acknowledgment  to  be  effective  must  be  made  under 
such  circumstances  that  a  promise  to  pay  will  be  presumed. 
Matter  of  Miller,  15  Misc.  Rep.  556,  74  N.  Y.  St.  Kep.  299,  37 
If.  Y.  Supp.  1129. 

An  admission  or  acknowledgment  made  in  a  proceeding  to  which 
the  creditor  seeking  to  benefit  thereby  is  not  a  party  is  not  effective 
to  rebut  the  presumption  of  payment  or  to  revive  a  debt  due  such 
•creditor.    Matter  of  Eendrick,  107  IST.  Y.  104. 

^  1030     Should  be  Charged   with   Amount  Paid  for  Illegal 
Debts  or  Expenses. 

Debts  of  honor. 

Payment  of  illegal  debts  of  honor  cannot  be  allowed  over  objec- 
tion.   Matter  of  Hull,  97  App.  Div.  258. 
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Charging  loss  by  default  in  pajdng  taxes. 

.  Where  there  is  no  evidence  to  show  that  the  executor  might  have 
;^ai(i  the  transfer  tax  within  six  months,  he  should  not  be  charged 
with  the  loss  of  the  rebate.  Matter  of  Sudds,  32  Misc.  Kep.  182, 
^66  K  Y.  Supp.  231. 

Representative  who  makes  default  in  paying  taxes  when  he  has 
funds  on  hand  is  chargeable  vnth  the  penalties.  Ticket  v.  Quinn, 
1  Dem.  425. 

Hay  be  charged  with  collusive  and  invalid  judgment. 

Executors  may  be  charged  with  the  amount  of  a  judgment 
against  them  paid  by  them  on  proof  that  the  claim  was  in  fact 
invalid  and  that  they  were  guilty  of  negligence  and  collusion  in 
defending  against  it.  Matter  of  Saunders,  4  Misc.  Rep.  28,  23 
K  Y.  Supp.  829 ;  Matter  of  ^Yatson,  101  App.  Div.  550. 

^  1031     Should  be  Charged  with  Interest. 

Administrator  did  not  distribute  as  soon  as, he  might  have  done 
and  allowed  funds  to  lie  in  bank  at  2  per  cent,  interest  —  held, 
not  chargeable  with  more.  Matter  of  Sudds,  32  Misc.  Rep.  182, 
66  N.  Y.  Supp.  231. 

Executors  have  been  charged  with  interest  where  by  their  wrong- 
ful acts  as  by  mispayments,  they  have  disappointed  claimants,  and 
where  without  reason  they  have  recalled  funds  out  at  interest,  and 
where  they  unreasonably  refuse  or  neglect  to  account.  Matter  of 
Oosterhoudt,  15  Misc.  Rep.  566,  72  IST.  Y.  St.  Rep.  808,  38  IST.  Y. 
Supp.  179. 

Interest  not  earned  was  not  charged  on  funds  received  after  the 
accounting  began  although  delayed  by  litigation.  U.  S.  Trust  Co. 
V.  Bixby,  2  Dem.  494. 

Administrator  charged  with  interest  at  1%  per  cent,  on  idle 
money  after  a  year  from  granting  letters.  Matter  of  Mapes,  5 
Dem.  446,  6  K  Y.  St.  Rep.  668. 

Where  estate  funds  are  used  in  the  business  of  the  representa- 
tive, he  may  be  charged  legal  interest  thereon.  Matter  of  Myers, 
131  IST.  Y.  409. 

There  is  no  hard  and  fast  rule  fixing  the  liability  of  representa- 
tives for  interest.  The  rate  is  to  be  determined  from  an  examina- 
tion of  all  the  circumstances  in  each  case,  the  most  important  of 
Tvhich  is  good  or  bad  faith.  Where  a  representative  loans  money 
•on  a  note  made  by  himself  or  another,  such  loan  is  illegal  in  the 
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sense  that  he  takes  the  risk  and  must  make  the  principal  good  with 
legal  interest  in  event  of  loss.  It  does  not  follow,  however,  that 
if  he  loans  in  such  a  manner  at  5  per  cent,  and  the  loan  and  inter- 
est are  paid,  he  should  be  charged  with  1  per  cent,  more  because 
he  took  the  risk.  Matter  of  Downs,  39  Misc.  Eep.  621,  80  IST.  Y.. 
Supp.  659. 

In  King  v.  Talbot  (40  IST.  Y.  76),  6  per  cent,  was  charged  while 
the  legal  per  cent,  was  seven. 

In  Matter  of  Myers  (131  N.  Y.  416),  a  speculative  business  was 
carried  on  by  the  representative  with  the  testator's  capital. 

In  Matter  of  Thorp  (81  Misc.  Eep.  581,  65  K  Y.  Supp.  575), 
the  assets  of  the  deceased  had  lost  their  identity  as  estate  funds  and 
become  individual  capital. 

In  Matter  of  Hall  (164  E".  Y.  196,  modifying  48  App.  Div. 
488),  the  funds  were  invested  in  a  manufacturing  business  which 
failed  and  most  of  the  investment  was  lost. 

In  Matter  of  Wotten  (59  App.  Div.  584;  affd.,  167  N.  Y.  629), 
a  similar  loss  occurred. 

In  Balcer  v.  Dishrow  (18  Hun,  29 ;  affd.,  70  iN".  Y.  631),  there 
was  an  entire  loss  of  principal  and  a  partial  loss  of  income. 

In  Adair  v.  Brimmer  (74  IST.  Y.  539),  no  income  was  derived 
and  there  was  a  loss  of  principal. 
Compound  interest. 

Where  the  executor  mingled  the  estate  funds  with  his  own  and 
used  them  in  his  business,  he  was  charged  compound  interest. 
BerwicJc  v.  Halsey,  4  Kedf.  18 ;  Ackerman  v.  Emmott,  4  Barb. 
626 ;  Lansing  v.  Lansing,  45  id.  182 ;  Matter  of  Eernochan,  104 
K  Y.  618. 

Compound  interest  should  be  charged  only  upon  evidence  of 
gross  delinquency  or  intentional  violation  of  duty.  Tucker  v.  Mc- 
Dermott,  2  Redf.  312 ;  Wilmerding  v.  McKesson,  103  N.  Y.  329.. 

Interest  on  his  own  debt. 

A  representative  was  charged  interest  on  his  own  debt  at  6  per- 
cent, from  the  time  he  qualified  until  payment.  Warner  v. 
Enower,  3  Dem.  208. 

^  1032     Liability  of  One  Executor  for  Waste  of  Coexecutor. 

If  the  executor  does  any  act  by  which  the  money  or  property 
of  the  estate  gets  to  the  hands  of  the  coexecutor  who  diverts  or 
wastes  it,  and  but  for  which  act  the  latter  would  not  have  had  it,. 
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a  liability  to  make  good  the  loss  results.  Croft  v.  Williams,  88  N. 
Y.  384  J  Ormiston  v.  Olcott,  84  id.  339. 

The  representative  who  knows  that  the  corepresentative  is  re- 
ceiving and  handling  the  funds  of  the  estate  is  charged  with  the 
active  duty  of  investigation  and  learning  the  true  condition  of  the 
fund.     Wilmerding  v.  McKesson,  103  N.  Y.  329. 

An  executor  who  knows  that  his  coexecutor  has  misapplied  the 
funds  of  the  estate  is  liable  for  money  which  he  allows  him  to 
thereafter  receive.  Matter  of  Mallon,  43  Misc.  Eep.  569,  89  IST. 
Y.  Supp.  554. 

Where  one  representative  knows  or  has  the  means  of  knowing 
of  the  irregular  investments  by  a  corepresentative  and  assents 
thereto,  either  expressly  or  passively,  he  cannot  in  the  absence  of 
fraud  or  misrepresentation  escape  responsibility  therefor.  Matter 
of  Pech,  31  App.  Div.  407,  62  IST.  Y.  Supp.  1028;  Matter  of 
Niles,  113  ]Sr.  Y.  547. 

Where  one  representative  takes  no  active  part  and  has  no  rea- 
son to  apprehend  that  the  corepresentative  will  mismanage  the 
fund,  he  will  not  be  held  liable.  Cocks  v.  Haviland,  124  N.  Y. 
426 ;  Nanz  v.  OaUey,  120  id.  84,  affg.  37  Hun,  495. 

Where  one  representative  has  no  knowledge  of  misapplication 
of  funds  by  the  other  and  is  guilty  of  no  negligence  in  not  dis- 
covering it,  he  should  not  be  charged  with  the  loss.  Matter  of 
Adams,  51  App.  Div.  619,  64  N.  Y.  Supp.  591;  affd.,  166  N.  Y. 
623. 

An  executor  who  sits  by  and  sees  his  coexecutor  receive  estate 
money,  knowing  that  he  is  in  embarrassed  circumstances  and  needs 
money,  is  not  liable  for  the  latter's  misappropriation.  Croft  v. 
Williams,  88  N.  Y.  384. 

Cf  1033     All   Property   Recognized  as  Assets   Must  be   Ac- 
counted for. 

All  property  which  constitutes  the  assets  of  the  estate,  as  speci- 
fied in  section  2712,  Code  Civ.  Pro.,  should  be  charged  to  the 
representative  in  his  account  or  sufficient  reason  should  be  given 
why  the  same  is  not  so  charged.  The  representative  is  held  to 
strict  accountability  for  all  of  such  property. 

He  must  be  active  and  diligent  in  obtaining  possession  of  it  and 
in  caring  for  and  preserving  it. 
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In  making  a  sale  of  it,  he  must  obtain  the  best  price  he  can 
get  and  must  not  dispose  of  it  to  any  person  for  less  than  such 
best  price  through  carelessness  or  favoritism. 

Sale  of  stocks  and  securities. 

When  the  estate  contains  stocks  or  other  fluctuating  securities, 
they  must  be  sold  as  soon  as  their  fair  value  can  be  obtained.  The 
market  for  such  securities  should  be  watched  and  a  sale  promptly 
made  upon  a  favorable  market ;  if  this  is  not  done  the  representa- 
tive may  be  charged  with  any  loss  occasioned  thereby. 
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CHAPTER  LV. 
Voluntary  Judicial  Settlement— Continued— With  What 
Payments  and  Property  the  Representative  Should 
be  Credited. 

H  1034.  With   what    payments   and    property    the    representative   should    be 
credited. 

1035.  With  amount  paid  for  taxes. 

1036.  With  amount  of  principal  used  for  support. 

1037.  With  amount  paid  on  land  contract. 

1038.  With  amount  paid  for  medical  and  funeral  expenses  of  wife. 

1039.  With  amount  paid  as  advancements. 

1040.  Cannot  be  allowed  for  overpayment. 

1041.  Set-oil  of  debts  or  judgments  not  allowed. 

1042.  With  amount  paid  for  general  administration. 
1042.  With  amount  paid  for  surety  bond. 

1042.  With  amount  paid  for  personal  expenses. 

1043.  With  amount  paid  for  bookkeeping  and  other  clerical  work. 

1044.  With  amount  paid  for  expenses  in  case  of  partial  intestacy. 

1044.  With  amount  paid  for  keeping  live  stock,  etc. 

1045.  With  amount  paid  as  costs. 

1046.  With  amount  paid  for  attorney  and  counsel  fees. 

1047.  Contracts  with  attorney  for  services. 

1048.  Reasonableness  of  attorney  charges  considered. 

1049.  Property  lost  or  destroyed. 

^  1034    With  What  Payments  and  Property  the  Representa- 
tive Should  be  Credited. 

The  representative  is  entitled  to  have  credit  for  the  funeral 
expenses  of  the  deceased  and  for  his  own  proper  expenses  which 
he  has  necessarily  incurred  in  transacting  the  business  of  the 
estate.  Generally  speaking,  all  of  the  expenses  incurred  by  him 
become  his  own  liabilities  which  he  must  pay  and  credit  in  his 
account.  He  is  not  required,  however,  to  advance  his  own  money 
to  pay  such  expenses,  but  they  may  be  paid  from  the  funds  of  the 
estate.  If,  however,  such  expenses  are  not  allowed  to  him  upon 
the  judicial  settlement  he  must  reimburse  the  estate  from  his  own 
funds.  All  of  the  valid  debts  of  the  deceased  should  be  paid  as 
soon  as  they  are  ascertained  by  the  publication  of  notice  to  cred- 
itors, and  as  soon  as  it  is  clear  that  there  is  personal  property 
sufficient  to  pay  them  in  full.  The  various  classes  of  debts  and 
their  validity  are  set  forth  in  1[1f  766  to  782. 
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The  surrogate  has  no  jurisdiction  in  advance  of  judicial  settle- 
ment to  pass  upon  the  reasonableness  and  propriety  of  attorney 
charges  rendered  to  the  estate.  The  representative  should  be 
guided  in  making  such  payments  by  his  own  judgment.  Matter 
of  Cohn,  5  Dem.  338. 

^  1035     Credit  Allowed  for  Paying  Taxes. 

The  administrator  paid  a  personal  estate  assessment  on  funds 
in  his  hands  assessed,  E.,  J.  C.  executor,  S.  administrator  — 
held,  that  the  assessment  was  not  invalid  and  that  the  adminis- 
trator should  have  credit  for  the  tax  paid.  Matter  of  Sudds,  32 
Misc.  Eep.  182,  66  K  Y.  Supp.  231. 

Although  the  estate  is  insolvent  an  executor  may  pay  taxes  and 
interest  on  mortgages  to  protect  the  real  estate.  Matter  of  Van 
Eouten's  Est.,  18  Misc.  Eep.  524,  42  JST.  Y.  Supp.  1115. 

Where  the  land  is  sold  subject  to  taxes  which  accrued  before 
death,  the  grantee  may  compel  the  representative  to  pay  them. 
Smith  V.  Cornell,  111  JST.  Y.  554. 

An  executor  will  be  charged  with  interest  paid  for  default  in 
paying  taxes  where  he  had  money  with  which  to  pay  them  when 
due.     Tickel  v.  Quinn,  1  Dem.  425. 

Taxes  assessed  after  the  death  which  are  payable  by  the  heirs 
cannot  be  credited  to  the  representative,  although  he  paid  them 
at  the  request  of  the  heirs.     Matter  of  Selleck,  111  JST.  Y.  284. 

An  assessment  against  executors  before  the  will  is  in  fact  ad- 
mitted to  probate  is  good  and  the  tax  a  valid  one  to  be  paid  by 
such  executors.  People  ex  rel.  Gould  v.  Barker,  150  IST.  Y.  52, 
affg.  90  Hun,  609. 

Payment  for  taxes  levied  and  assessed  prior  to  the  death  of 
intestate  will  be  allowed.  Matter  of  Steward,  90  Hun,  94,  69 
K  Y.  St.  Eep.  766,  35  IST.  Y.  Supp.  366. 

A  tax  assessed  but  not  yet  levied  so  as  to  become  a  lien  is  still  a 
personal  debt  of  one  dying  after  the  assessment  is  complete  but 
before  actual  levy,  and  is  payable  as  a  debt  by  his  executor.  Mat- 
ter of  Franhlin,  26  Misc.  Eep.  107,  56  N.  Y.  Supp.  858. 

Taxes  levied  upon  real  estate  after  death  not  allowed.  Matter 
of  Benedict,  15  N.  Y.  St.  Eep.  746. 

A  Federal  tax  paid  under  a  law  afterward  declared  invalid 
should  be  recovered  by  the  representative,  but  he  will  not  be  per- 
sonally charged  with  the  amount  so  paid.  Matter  of  Marx,  117 
App.  Div.  890. 
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When  taxes,  insurance,  and  repairs  should  be  paid  by  life  tenant. 

An  executor  who  is  life  tenant  of  the  real  estate  cannot  be  al- 
lowed for  payment  of  taxes,  insurance,  and  repairs.  Matter  of 
Very,  24  Misc.  Eep.  139,  53  N.  Y.  Supp.  389. 

^  1036    Credit  for  Principal  Used. 

Where  the  executrix  is  given  the  life  use  of  the  estate  with  a 
right  to  use  as  much  of  the  principal  as  she  needs,  in  her.  account 
she  may  credit  herself  with  whatever  of  the  principal  of  such  fund 
she  has  used.    Matter  of  Trelease,  115  App.  Div.  664. 

How  much  of  the  estate  it  is  proper  for  a  person  to  use  who  is 
given  the  right  to  draw  upon  the  corpus  for  support,  is  a  question 
between  such  person  and  the  residuary  legatees,  and  may  be  deter- 
mined upon  any  judicial  settlement  to  which  they  are  parties.  If 
such  beneficiary  properly  applies  the  fund  to  his  support  and  that 
only,  his  acts  cannot  be  questioned,  but  any  residuary  legatee  may 
require  an  accounting  and  a  statement  as  to  how  much  of  the  corpus 
has  been  so  applied  and  as  to  the  uses  made  of  it.  Matter  of  Hunt, 
38  Misc.  Rep.  30 ;  nM.,  84  App.  Div.  159,  179  K  Y.  570. 

^  1037    May  Have  Credit  for  Unpaid  Balance  Due  on  Land 
Contract. 

Where  the  deceased  has  entered  into  a  contract  to  purchase  real 
estate,  any  balance  remaining  unpaid  thereon  must  be  paid  from 
the  personal  estate  of  the  deceased.  Chamberlain  v.  Dunlop,  126 
K  Y.  45. 

Credit  for  money  paid  on  the  land  contract  should  be  allowed, 
although  there  is  a  dispute  between  the  legatees  and  the  repre- 
sentative as  to  the  disposition  made  of  the  land;  Matter  of  Davis, 
43  App.  Div.  331,  60  N.  Y.  Supp.  315. 

^  1038     Credit  for  Medical  Services  Furnished  Wife. 

A  charge  for  medical  services  furnished  wife  cannot  be  allowed 
in  the  account  of  her  husband  as  her  representative.  Matter  of 
Very,  24  Misc.  Eep.  139,  53  IST.  Y.  Supp.  389. 

Credit  for  payment  of  funeral  expenses  of  wife. 

See  %  762. 

A  husband  can  credit  his  account  with  the  funeral  expenses  of 
his  wife.     Matter  of  Very,  24  Misc.  Eep.  139,  53  N.  Y.  Supp. 
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389;  Patterson  v.  Patterson,  59  N.  Y.  574;  McCue  v.  Garvey,  14 
Hun,  562;  Freeman  v.  Coit,  27  Hun,  450;  Pache  v.  Oppenheim, 
93  App.  Div.  221. 

^  1039    Credit  for  Advance  Payments  Made  to  Widow  or 
Children. 

On  an  accounting  an  administrator  who  has  advanced  money  of 
the  estate,  which  would  on  distribution  go  to  infants,  for  the  sup- 
port of  such  infants,  they  having  no  general  guardian,  may  prop- 
erly be  allowed  such  payments,  and  the  surrogate  has  jurisdiction 
to  make  such  allowance.  Hyland  v.  Baxter,  98  IST.  Y.  610,  affg. 
31  Hun,  354. 

ISTo  interest  is  chargeable  on  advancements.  Matter  of  Keenan, 
15  Misc.  Eep.  368,  72  IST.  Y.  St.  Eep.  823,  38  K  Y.  Supp.  426. 

An  administrator  purchased  personal  property  for  the  widow 
and  she  received  the  same.  On  judicial  settlement  he  claimed  to 
be  credited  with  the  amount  so  paid  out  as  an  advancement  of 
the  share  of  the  widow.  She  denied  receiving  some  of  the  prop- 
erty and  that  it  was  of  the  value  charged  —  held,  that  the  surro- 
gate had  no  jurisdiction  to  try  such  issues.  Barher  v.  Laney,  90 
Hun,  113,  70  ]Sr.  Y.  St.  Eep.  391,  35  'S.  Y.  Supp.  626. 

Payment  from  estate  funds  for  medical  services  rendered  to 
infant  children  may  be  allowed  and  charged  as  an  advancement 
to  such  children  when  the  surviving  mother  is  wholly  unable  to 
supply  such  services.     Willson  v.  Willson,  2  Dem.  462. 

The  administrator  seeking  credit  for  money  paid  to  mother  for 
support  of  infants  must  show  that  it  was  actually  expended  for 
the  infants.  Matter  of  Eohson,  61  Hun,  508,  41  N.  Y.  St.  Eep. 
565,  16  K  Y.  Supp.  371 ;  affd.,  131  S.  Y.  575. 

Money  paid  by  an  executor  for  support  of  testator's  minor 
children  of  whom  he  is  also  guardian  may  be  allowed  in  the  ac- 
count.    Matter  of  Gearns,  27  Misc.  Eep.  76,  58  IST.  Y.  Supp.  200. 

^  1040     Credit  Cannot   be  Allowed  for  Overpayment. 

On  an  accounting  by  an  executor  who  had  made  an  overpay- 
ment to  a  legatee,  the  surrogate  has  no  power  to  render  an  affirma- 
tive judgment  for  the  excess  in  favor  of  the  executor  and  against 
the  legatee.     Matter  of  Underhill,  117  IST.  Y.  471. 

The  surrogate  cannot  make  a  decree  in  favor  of  the  executor 
for  overpayment  to  a  legatee,  where  more  than  the  income  has 


^  104:1  Ceedit  foe  Expenses.  796 

been  paid  over.  Johnson  v.  TTenv,  34  Misc.  Eep.  6S3,  70  X.  T. 
Supp.  1020. 

On  judicial  settlement  the  surrogate  has  no  jurisdiction  to  com- 
pel a  legatee  to  whom  an  overpayment  had  been  made  by  the 
executor  to  restore  to  the  estate  the  amount  of  the  overpayment. 
Matter  of  Lan^,  144  X.  T.  275,  revg.  67  Him,  107,  22  X.  Y. 
Supp.  44 ;  Matter  of  Underhill,  117  X.  Y.  471. 

While  an  overpayment  cannot  be  ordered  returned,  such  pay- 
ments may  be  taken  into  consideration  and  adjusted  in  a  decree. 
Matter  of  Mount,  27  llisc.  Eep.  411,  59  X.  Y.  Supp.  176. 

Overpayment  not  allowed  as  credit.  Matter  of  Hodgmann,  140 
X.  Y.  421. 

Where  a  residuary  legatee  in  the  absence  of  a  judicial  settle- 
ment of  the  accounts  of  the  executor  receives  a  voluntary  pay- 
ment of  money,  he  is  subject  to  a  liability  to  refund  for  the  bene- 
fit of  a  general  legatee  who  has  not  been  paid.  Buffalo  Loan  Co. 
V.  Leonard,  151  X.  Y.  141.  affg.  9  App.  Div.  3S4. 

An  executor  paid  over  to  his  coexecutor  who  was  also  a  distribu- 
tee more  than  his  share  of  the  estate  —  held  liable.  Adair  v. 
Brimmer,  74  X.  Y.  539. 

Where  it  is  foimd  that  the  estate  is  in  the  hands  of  the  next  of 
kin,  the  decree  cannot  confirm  such  distribution,  and  order  the  next 
of  kin  to  pay  back  any  part  thereof  to  satisfy  a  charge  for  debts. 
Matter  of  Keef,  43  Hun,  9S,  6  X.  Y.  St.  Eep.  5S7. 

^  1041     Credit  by  Set-Off  of  Debts  or  Judgments. 

A  surrogate  has  no  jurisdiction  to  set  off  against  a  judgment 
presented  as  a  claim  against  an  estate  a  judgment  belonging  to 
the  estate  against  the  owner  of  such  judgment.  Stilwell  v.  Car- 
penter, 59  X.  Y.  414;  reargued,  62  id.  639. 

Where  the  executor  buys  a  claim  against  a  creditor  of  the  de- 
ceased he  cannot  offset  it  against  such  creditor's  claim.  Weeks 
V.  O'Brien,  25  App.  Div.  206,  49  X.  Y.  Supp.  344,  revg.  20  Misc. 
Eep.  48,  45  X.  Y.  Supp.  740. 

^  1042     Credit  for  General  Expenses  of  Administration. 

The  burden  of  disproving  a  charge  for  administration  expenses 
fair  and  proper  upon  their  face  and  accompanied  by  voucher  is 
upon  contestant.  Matter  of  White,  6  Dem.  375,  15  X.  Y.  St. 
Eep.  729. 
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This  case  goes  further  than  any  other  case  in  support  of  such 
rule,  and  should  not  be  understood  to  mean  that  the  representative 
has  only  to  produce  his  vouchers  and  rest.  His  account  as  to  such 
items  and  his  vouchers  in  support  thereof  may  be  so  full  and  com- 
plete that  he  is  willing  to  rest  his  case  upon  them,  otherwise  he 
must  make  clear  proof  of  each  item. 

Expense  of  administrator  when  objected  to  must  be  justified 
by  affirmative  proof.  The  surrogate  is  not  bound  to  allow  such 
items  because  a  voucher  is  filed  therefor  and  the  objector  offers 
no  testimony.     JournauU  v.  Ferris,  2  Dem.  320. 

May  be  allowed  expense  of  surety  bond. 

Any  guardian,  trustee,  executor  or  administrator  required  by  law  to  give  a 
bond  as  such  may  include  as  a  part  of  his  necessary  expenses  such  reasonable 
sum  not  exceeding  one  per  centum  per  annum  upon  the  amount  of  such 
bond  paid  his  surety  thereon  as  such  court  or  judge  allows. 

Part  of  §  3320,  Code  Civ.  Pro. 

Personal  expenses  of  the  executor  or  administrator. 

Oa  the  settlement  of  the  account  of  an  executor  or  administrator,  the  sur- 
rogate must  allow  to  him  for  *  ♦  *  hig  necessary  expenses  actually  paid 
by  him  such  sums  as  appear  just  and  reasonable. 

From  §  2730,  Code  Civ.  Pro. 


^  1043     Allowing  Credit  for  Bookkeeping  and  Other  Clerical 
Work. 

There  are  many  instances  where  the  necessary  expense  of  em- 
ploying clerks  and  bookkeepers  should  be  allowed  to  representa- 
tives. The  courts  will  not  enforce  a  rule  that  would  make  the  ac- 
ceptance of  a  trust  a  personal  burden,  but  on  the  other  hand  the 
courts  have  been  careful  not  to  allow  such  expenditures  in  cases 
where  such  allowance  would  tend  to  create  a  rule  that  the  one 
duty  which  the  law  devolves  upon  such  an  officer  is  to  employ 
others  to  perform  all  of  the  various  duties  necessary  to  the  con- 
duct of  the  trust.  Matter  of  Harlech,  81  Hun,  26,  30  N.  Y. 
Supp.  521 ;  affd.,  145  K  T.  648. 

Where  representatives  employ  other  persons  to  manage  the  es- 
tate for  them  or  permit  them  to  do  so,  they  become  liable  for  all 
losses  which  may  occur  through  negligence  or  incompetency. 
Earle  v.  Earle,  93  N.  Y.  104. 

Where  an  executor  removes  from  the  State  before  he  finishes  his 
duties,  he  will  not  be  allowed  as  expenses  the  amount  paid  an 
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agent  with  whom  the  conduct  of  the  business  was  left,  nor  for  his 
own  carfare,  etc.,  in  returning  to  the  State.  Matter  of  Ingersoll, 
6  Dem.  18i,  20  X.  T.  St.  Kep.  356. 

^1044     Partial  Intestacy — Expenses. 

Where  half  of  the  estate  was  unbequeathed — held,  that  the 
executrix  named  in  the  will  was  a  trustee  for  the  next  of  kin  and 
was  required  to  probate  the  will  and  take  charge  of  the  assets, 
and  she  was  allowed  expenses  from  the  whole  estate.  ^Latter  of 
Ogden,  41  Misc.  Eep.  158,  83  X.  T.  Supp.  977. 

Expense  of  probate  where  executor  does  not  petition. 

The  expenses  incurred  by  the  person  interested  upon  whose 
petition  probate  is  had  must  be  paid  bv  such  person,  but  may  be 
presented  to  the  executor  who  qualifies  as  an  expense  of  admin- 
istration and  will  be  a  charge  against  the  estate.  Boynton  v. 
Laddij,  50  Hun,  339,  20  X.  Y.  St.  Eep.  148,  3  X.  Y.  Supp.  93. 

Credit  for  expenses  of  keeping  live  stock,  horses,  etc. 

A  widow  retained  a  horse  for  her  own  use  —  held,  that  the  es- 
tate should  pay  the  expense  of  keeping  it.  Matter  of  Johnson, 
50  Misc.  Eep.  99. 

Credit  should  be  allowed  for  hay  and  grain  properly  fed  out  to 
estate  live  stock.  Matter  of  Steward,  90  Hun,  94,  69  X.  Y.  St. 
Eep.  766,  35  X.  Y.  Supp.  366. 

^  104.5     Credit  for  Costs  Allowed  Against  Representative. 

Where  costs  are  allowed  against  a  representative  who  is  plain- 
tiff, it  is  no  evidence  that  the  court  allowing  them  considered  that 
the  action  was  unjustifiable.    Matter  of  Miller,  4  Eedf.  302. 

The  executor  cannot  defeat  a  judgment  for  costs  given  on  ap- 
peal by  first  paying  his  own  counsel  where  the  estate  is  not  suffi- 
cient to  pay  both.    Matter  of  Nichols,  4  Eedf.  288. 

Costs  or  disbursements  on  appeal  cannot  be  allowed  by  the  surrogate  from  the 
balance  due  upon  the  accounting. 

The  appellate  court  has  exclusive  jurisdiction  awarding  costs 
on  appeal,  and  where  it  does  not  direct  an  allowance  therefor,  the 
surrogate  has  no  jurisdiction  to  allow  the  representative  any  de- 
duction for  attorney  fees  or  disbursements  of  the  appeal.  Matter 
of  McEchron,  55  App.  Div.  147,  67  X.  Y.  Supp.  18. 
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Credit  for  miscellaneous  expenses. 

Charge  for  collecting  testimony  in  several  suits  not  allowed. 
Matter  of  Brodhead,  19  Misc.  Rep.  373,  44  N.  Y.  Supp.  357. 

Upon  a  contest  as  to  the  value  of  funeral  materials  furnished, 
it  is  not  competent  to  prove  the  wholesale  price ;  the  market  price 
between  the  undertaker  and  his  customer  should  prevail.  Kittle 
V.  Huntley,  67  Hun,  617,  51  N.  Y.  St.  Eep.  223,  22  N.  Y.  Supp. 
519. 

Executor  should  not  be  allowed  for  the  use  of  his  own  horse 
on  estate  business.  Matter  of  Ingersoll,  6  Dem.  184,  20  IsT.  Y.  St. 
Eep.  356. 

An  executor  if  he  chooses  to  serve  citations  and  other  papers 
cannot  be  allowed  for  such  services.  Matter  of  Wick,  53  Misc. 
Rep.  211. 

^  1046     Credit  for  Attorney  and  Counsel  Fees  Can  Only  be 
Allowed  After  Pa3mient. 

Allowance  for  services  of  counsel  in  another  court  cannot  be 
made  until  the  charge  has  been  paid  and  credit  therefor  is  sought. 
Shields  v.  Sullivan,  3  Dem.  296 ;  Matter  of  Spooner,  86  Hun,  12, 
66  N.  Y.  St.  Rep.  762 ;  Matter  of  O'Brien,  5  Misc.  Rep.  140,  25 
E".  Y.  Supp.  704. 

The  alleged  payments  to  counsel  for  which  reimbursement  is 
asked  must  be  actual  payments  made  and  not  promises  of  pay- 
ment.   Matter  of  Bailey,  47  Hun,  477,  14  N.  Y.  St.  Rep.  325. 

Rules  for  determining  proper  compensation  to  attorney. 

The  court  may  take  into  consideration : 

a.  The  advantages  resulting  to  the  client  because  of  such  ser- 
'  vices. 

b.  The  amount  of  time  spent  in  doing  the  work  for  which  com- 
pensation is  asked. 

c.  The  amount  involved  in  the  litigation. 

d.  The  novelty  and  intricacy  of  the  question  of  law  involved. 
Matter  of  Stevens,  114  App.  Div.  609  ;  Matter  of  Sewell,  32  Misc. 
Rep.  604,  67  IST.  Y.  Supp.  456. 

Cf  1047     Relation  of  Attorney  and  Client  Affects  Contracts 
for  Services. 

An  attorney-at-law  is  a  sworn  officer  of  the  court.  Some  one  has 
said  that  an  attorney's  duty  is  well  expressed  in  the  "  Institutes  " 
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in  these  words :  "  The  precepts  of  the  law  are,  to  live  honestly,  to 
hurt  no  one,  to  give  to  every  one  his  due."  Just.  Inst.  (Cooper's 
ed.),  bk.  1,  tit.  1,  §  3. 

In  Story's  Equity  Jurisprudence  (13th  ed.),  §  310,  referring 
to  the  relation  of  client  and  attorney,  it  is  said :  "  It  is  obvious 
that  this  relation  must  give  rise  to  great  confidence  between  the 
parties  and  to  very  strong  influences  over  the  actions  and  rights 
and  interests  of  the  client.  The  situation  of  an  attorney  or  solic- 
itor puts  it  in  his  power  to  avail  himself  not  only  of  the  necessities 
of  his  client,  but  of  his  good  nature,  liberality,  and  credulity  to 
obtain  imdue  advantages,  bargains,  and  gratuities.  Hence,  the 
law  with  a  wise  providence  not  only  watches  over  all  the  transac- 
tions of  parties  in  this  predicament,  but  it  often  interposes  to 
declare  transactions  void  which  between  other  persons  would  be 
held  unobjectionable." 

Owing  to  the  confidential  and  fiduciary  relations  between  an 
attorney  and  his  client,  and  to  the  influence  of  the  attorney  over 
his  client  growing  out  of  that  relation,  courts  of  law  and  especially 
lof  equity  scrutinize  most  closely  all  transactions  between  an  at- 
torney and  his  client. 

To  sustain  a  transaction  of  advantage  to  himself  with  his  client, 
the  attorney  has  the  burden  of  showing  not  only  that  he  used  no 
undue  influence  but  that  he  gave  to  his  client  all  the  information 
and  advice  which  it  would  have  been  his  duty  to  give  if  he  himself 
had  not  been  interested  and  that  the  transaction  was  as  beneficial 
to  the  client  as  it  would  have  been  had  the  -client  dealt  with  a 
stranger. 

In  Neshit  v.  Lockman  (34  N.  Y.  167),  the  court,  referring  to  a 
transaction  between  attorney  and  client,  say :  "  The  transaction  is 
scrutinized  with  the  extremest  vigilance  and  regarded  with  the 
utmost  jealousy.  The  clearest  evidence  is  required  that  there  was 
no  fraud,  influence,  or  mistake ;  that  the  transaction  was  perfectly 
understood  by  the  weaker  party."  Matter  of  Holland,  110  App. 
Div.  799 ;  Ransom  v.  Cutting,  112  id.  150. 

An  attorney  discovered  an  old  savings  bank  fund  which  could 
be  recovered  for  the  next  of  kin  of  the  depositor.  He  made  a 
contract  with  one  of  such  next  of  kin  for  one-third  of  the  amount 
recovered  as  compensation  for  his  services.  Later  she  repudiated 
such  contract  and  obtained  an  adjudication  in  Supreme  Court 
that  such  services  were  worth  $300,  and  upon  her  accounting  she 
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sought  to  be  credited  witk  such  payment.  The  court  said:  ^^-^^  i. T 
contract  of  Miss  Pieris  was  her  own  individual  covenant,  to"~ 
pay  out  of  her  own  estate  for  services  to  be  rendered  to  her.  At 
the  time  when  it  was  made  she  seems  to  have  supposed  that  she 
was  entitled  to  the  whole  of  any  asset  of  her  grandmother's  es- 
tate, and  she  then  had  no  authority  to  act  for  any  one  else.  If 
her  right  for  reimbursement  rested  only  on  this  contract  she  could 
not  be  allowed  anything.  She  occupies  the  ordinary  position  of 
any  executor  or  administrator  who  has  incurred  expenses  claimed 
to  be  necessary  for  the  due  administration  of  the  estate,  and  she 
is  entitled  to  be  allowed  for  them,  so  far  as  they  are  just  and 
reasonable.  Code  Civ.  Pro.,  §  2730.  The  controlling  considera- 
tions are  the  necessity  of  the  expenditures  for  the  use  of  the 
estate  and  the  reasonableness  of  their  amount.  The  services  of 
Mr.  Clun3  in  discovering  a  substantial  asset  which  had  been  un- 
known to  the  parties  for  nearly  half  a  century,  and  making  it 
known  to  the  person  having  the  prior  right  to  administer,  and 
then  preparing  the  petition  for  letters  and  obtaining  a  decree  di- 
recting that  letters  should  issue  upon  the  giving  of  a  bond,  were 
necessary  for  the  due  administration  of  the  estate  and  were  highly 
beneficial  to  every  person  interested  in  it.  The  evidence  requires 
a  finding  that  a  reasonable  charge  for  these  services  was  $300, 
and  that  item  must,  therefore,  be  allowed."  Matter  of  Pond,  42 
Misc.  Kep.  167,  85  IST.  Y.  Supp.  1080. 

^  1048     Reasonableness  of  Attorney  Charges. 

Executor     credited     himself     with  Allowances    for    attorney's    charges 

$350    paid    for    attorneys.      It    was  cannot  be  made  unless  the  same  have 

shown    that    he    was    insolvent    and  been   paid.      Matter    of    Spooner,    86 

gave   his  notes   for   such   amounts —  Hun,  12,  66  N.  Y.  St.  Rep.  762. 

held,  that  the  sums  were  not  paid  as  The  surrogate  has  no  jurisdiction 

required   by   law    and    could    not   be  to  order  an  executor  to  pay  his  at- 

credited  to  the  executor.     Matter  of  torney  charges  for  such  charges  are 

Bailey,   47    Hun,   477,    14   N.   Y.   St.  against  the  executor  personally  and 

Rep.  325.  not  as  executor.     Hoes  v.  Balsey,  2 

May  be  allowed  reasonable  counsel  Dem.  577. 

fees    in    action    for    construction    of  It  is  the  duty  of  executors  to  sus- 

•will.     Matter  of  Hutchinson,  84  Hun,  tain   the  will   of   deceased   and   they 

563,  32  N.  Y.  Supp.  869.  will    be    allowed    reasonable    counsel 

Counsel  fees  must  be  reasonable  as  fee    in    such   endeavor    although    the 

measured  by  the  ability  and  success  provision  attacked  be  not  finally  sus- 

of  the  attorney  and  the  size  of  the  tained.     Matter  of  Title  G.  &  T.  Co., 

estate.     Matter  of  Spooner,  86  Hun,  114  App.  Div.  778. 

9,    33    N.   Y.    Supp.    136;    Matter   of  Where  a  person  entitled  to  an  un- 

Jones,   28  Misc.  Rep.  599,  59  N.  Y.  known  fund  makes  an  agreement  to 

Supp   1020.  pay  a  contingent  fee  before  he  is  ap- 

51 
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pointed  administrator  only  such  sum  necessary  to  probate  the  will  in  that 
will  be  allowed  on  his  accounting  as  other  State,  the  executor  and  trustee 
the  services  are  reasonably  worth.  will  be  allowed  the  costs  of  such  pro- 
Matter  of  Pond,  42  Misc.  Rep.  165,  bate.  Young  v.  Brush,  28  N.  Y.  667. 
85  N.  Y.  Supp.  1080.  Not  allowed  at  full  amount.  Wilt- 
Cases  considering  the  justness  and  son  v.  Willson,  2  Dem.  462;  2  Dem. 
reasonableness    of   counsel   fees.     St.  236,  followed. 

John  V.  McKee,  2  Dem.  236.  An  estate  involving  over  $100,000, 

The  fact  that  the  representative  is  and  contest  taking  about  twenty-flve 

personally    interested    in    the    result  days,  a  charge  of  about  $17,000  for 

should  be  taken  into  consideration  in  attorney's  fees  was  reduced  to  $7,000. 

fixing    the    amount    to    be    allowed.  Oross  v.  Moore,  14  App.  Div.  353,  43 

Matter  of  Blair,  28  Misc.  Rep.   611,  N.  Y.  Supp.  945. 

59  N.  Y.  Supp.  1090.  Administrators  are  personally  and 

Where   a  will   is   probated   in   the  equally  liable  for  the  payment  of  an 

State  and  directs  a  sale  by  the  exec-  attorney  employed  by  them  on  their 

utor    and    trustee    of    lands    in    an-  judicial  settlement.     Mygatt  v.  Wil- 

other  State  and  it,  therefore,  becomes  cox,  45  N.  Y.  306. 

No  allowance  for  counsel  fees  in  resisting  removal. 

Where  an  application  to  remove  executors  had  been  made  and 
they  had  been  required  to  give  a  bond,  the  surrogate  refused  to 
make  them  an  allowance  for  services  of  counsel,  etc.,  in  resisting 
such  application.    Matter  of  O'Brien,  145  IST.  Y.  379. 

^  1049     Credit  for  Property  Lost  or  Destroyed. 

"Where  the  representative  seeks  credit  for  property  lost  or 
destroyed,  he  must  show  that  such  loss  or  destruction  occurred 
through  no  fault  or  negligence  of  his. 

He  will  be  held  to  strict  accountability  for  all  the  assets  which 
he  received  or  which  should  have  been  received  by  him.  He  may, 
however,  have  credit  in  his  account  for  any  loss  which  may  have 
occurred  through  natural  or  unavoidable  causes,  but  he  must  show 
affirmatively  that  such  loss  could  not  have  been  prevented  by  any 
reasonable  effort  on  his  part. 
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CHAPTER  LVI. 

Voluntary  Judicial  Settlement — Continued — Determina- 
tion of  Adverse  Claims  to  Personal  Property  in 
the  Hands  of  the  Representative  Claimed  by  Him 
to  Belong  to  the  Estate. 

If  1050.  How  issue  raised. 

1051.  Extent  of  jurisdiction. 

1052.  Must  be  proof  of  delivery. 

1053.  Gifts  causa  mortis. 

1054.  Gifts  inter  vivos. 

1055.  Weight  of  evidence  discussed. 

1056.  Use  of  property  may  be  retained. 

1057.  Gift  of  savings  bank's  books. 

1058.  Gifts  between  husband  and  wife. 

1059.  Effect  of  redelivery  of  gift. 

^  1050  Determination  of  Adverse  Claim  to  Personal  Prop- 
erty in  the  Hands  of  the  Representative  Claimed  by 
Him  to  Belong  to  the  Estate. 

Where  personal  property  has  come  to  the  hands  of  the  repre- 
sentative and  a  claim  to  that  property  is  set  up  by  some  other 
person  the  surrogate  has  jurisdiction  to  determine  the  question 
between  the  representative  and  the  claimant  provided  only  that  the 
claimant  is  a  party  to  the  proceeding. 

Section  2731,  Code  of  Civil  Procedure,  provides  as  follows; 
"  On  the  judicial  settlement  of  the  account  of  an  executor  or  ad- 
ministrator *  *  *  where  a  contest  arises  between  the  accounting 
party  and  any  of  the  other  parties  respecting  property  alleged  to 
belong  to  the  estate  but  to  which  the  accounting  party  lays  claim 
either  individually  or  as  the  representative  of  the  estate,  the  con- 
test *  *  *  may  be  tried  and  determined  in  the  same  manner  as 
any  other  issue  arising  in  the  Surrogate's  Court." 

In  order  that  such  an  issue  may  be  raised  in  a  manner  to  give 
the  surrogate  jurisdiction  the  accounting  party  should  charge  him- 
self in  his  account  with  the  property  claimed  by  him  to  belong  to 
the  estate,  for  if  he  simply  states  in  his  account  that  there  is  such 
property  and  that  it  is  claimed  by  some  other  person  the  repre- 
sentative will  not  raise  the  issue  which  is  required  by  this  section, 
namely,  "  respecting  property  alleged  to  belong  to  the  estate." 
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^  1051    Jurisdiction  When  a  Gift  of  Assets  is  Claimed. 

Surrogate  has  jurisdiction  to  determine  on  an  accounting 
whether  there  was  a  gift  causa  mortis  where  the  alleged  donee  is 
a  party  to  the  proceeding  as  a  next  of  kin.  Fowler  v.  Lockwood,  3 
Redif.  465. 

Where  a  question  arises  on  judicial  settlement  whether  a  bank 
deposit  is  the  property  of  the  executor  or  of  the  estate  the  surro- 
gate may  determine  the  issue.  Matter  of  Rose,  35  Misc.  Kep.  21, 
71  K  Y.  Supp.  172 ;  affd.,  75  App.  Div.  615,  176  N.  Y.  587. 

Where  a  trust  by  deposit  in  bank  was  claimed,  it  was  held  that 
as  between  the  executrix  who  had  received  the  trust  money  and 
the  beneficiary  of  the  trust  funds,  all  being  parties  to  the  account- 
ing, the  surrogate  could  determine  the  question  as  to  the  validity 
of  the  trust.  Matter  of  Pearson  (Oeorge),  21  JST.  Y.  St.  Rep.  128, 
3  K  Y.  Supp.  426. 

On  an  accounting  by  an  administrator  the  surrogate  may  deter- 
mine as  between  the  administrator  and  a  next  of  kin  whether  the 
deceased  created  a  trust  fund  by  deposit  in  bank  for  the  benefit  of 
such  next  of  kin.    Matter  of  Collyer,  4  Dem.  24. 

Relating  to  gift  —  No  jurisdiction. 

No  jurisdiction  to  determine  whether  the  deceased  created  a 
trust  by  a  bank  deposit  as  between  the  administrator  and  such 
claimants  where  they  are  not  parties  to  the  accounting.  Matter  of 
Collyer,  4  Dem.  24. 

^  1052     Must  be  Proof  of  Delivery. 

A  bill  of  sale  executed  by  deceased  not  to  be  sufficient  evidence  of  gift. 

and  found  among  his  papers  after  his  Trow  v.  Shannon,  78  N.  Y.  446. 
death,  there  being  no  proof  of  deliv-  Bonds     put     into     envelopes     and 

ery   or   change    of   possession   of   the  marked   with    the   names    of   the    in- 

property,    is    not    valid.      Bryant    v.  tended  donees  and  a  statement  that 

Bryant,  42  N.  Y.  11.  certain    bonds    therein    belonged     to 

Deceased  gave  his  sons  checks  pay-  such  person.?,  but  reserving  the  inter- 
able  four  days  after  his  death  and  est  to  himself,  are  not  thereby  val- 
also  gave  them  his  bank-books;  but  idly  given  to  the  persons  named, 
used  language  implying  that  he  did  Young  v.  Ycuncj,  80  N.  Y.  422. 
not  intend  an  absolute  present  gift —  Bonds  were  delivered  to  a  third 
held,  that  there  was  no  valid  gift  of  person  with  instruction  for  delivery 
the  money.  Curry  v.  Powers,  70  to  the  donee.  The  donor  had  previ- 
N.  Y.  212.  ously   declared   her   purpose    to   give. 

Securities   put   into  envelopes   and  the  donee  about  the  amount  Of  such 

declared  to  be  for  certain  persons  —  bonds    and    afterward    declared    that 

but  still  retained  in  a  safe  to  which  she  had  done  so.     The  bonds  were  de- 

the  alleged  donor  has  access  —  held,  livered    after    the    donor's    death  — 
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held,  a  valid  gift.  Bump  v.  Pratt, 
84  Hun,  201,  65  N.  Y.  St.  Rep.  739, 
32  N.  Y.  Supp.  538. 

A  bond  and  mortgage  assigned  but 
not  delivered  to  claimant  —  held,  to 
belong  to  the  deceased.  Wadd  v. 
Eaxelton,  137  N.  Y.  215,  revg.  62 
Hun,  602,  17  N.  Y.  Supp.  410. 

Upon  delivery  of  a  bond  and  mort- 
gage as  a  gift,  the  fact  that  they 
were  handed  back  for  safekeeping 
did  not  effect  the  gift.  Gannon  v. 
McOuire,  160  N.  Y.  476,  revg.  22 
App.  Div.  43,  47  N.  Y.  Supp.  870. 

Delivery  is  established  by  evidence 
that  testator  had  said  that  he  wanted 
plaintiff  to  have  the  notes;  that  soon 
afterward  they  were  in  plaintiff's 
possession  and  were  retained  by  her 
as  owner  with  testator's  knowledge 
to  the  time  of  his  death.  Biai  v. 
Hunt,  16  App.  Div.  540,  44  N.  Y. 
Supp.  988. 

The  delivery  of  a  bank-book  and  an 
order  for  the  fund,  though  not  pre- 
sented until  after  the  donor's  death, 
is  a  valid  gift  or  may  be  sustained 
as  payment  since  the  order  is  in  the 
nature  of  a  check.  McGuire  v.  Mur- 
phy, 107  App.  Div.  104. 

An  insurance  policy  and  assign- 
ment being  sent  to  the  company  for 


its  approval  and  entry  on  its  books 
—  and  returned  —  held,  to  be  a  good 
delivery  to  constitute  a  gift.  Hurl- 
but  V.  Surlbut,  49  Hun,  189,  17  N.  Y. 
St.  Rep.  31,  1  N.  Y.  Supp.  854. 

Requisites  are,  contemplation  of 
death,  clearly  expressed  intent  to 
give  in  prcesenti,  delivery  of  the  sub- 
ject-matter, and  death  of  donor  with- 
out revocation.  Champney  v.  Blanch- 
ard,  39  N.  Y.  111. 

A  valid  gift  is  established  by  evi- 
dence that  the  donor  several  times 
stated  that  she  had  given  the  bank- 
book to  the  donee,  and  that  shortly 
after  the  injury  which  caused  her 
death,  she  handed  the  book  to  the 
donee,  saying  to  the  persons  present 
that  she  gave  it  to  her.  Callanan  v. 
Clement,  18  Misc.  Rep.  621,  42  N.  Y. 
Supp.  514;  affd.,  162  N.  Y.  618. 

A  delivery  is  established  where  the 
donor,  a  few  hours  before  her  death, 
gave  the  donee  her  keys,  stating  that 
she  wished  the  donee  to  have  every- 
thing, and  the  donee  in  the  presence 
of  the  donor  unlocked  her  trunk  and 
took  therefrom  a  tin  box  containing 
the  pass-book  and  carried  it  from  the 
room.  Reynolds  v.  Reynolds,  20 
Misc.  Rep.  254,  45  N.  Y.  Supp.  338. 


Cannot  be  revoked. 

"  While  there  is  no  direct  evidence  of  an  actual  manual  delivery 
of  the  money  hy  Kosina  Stumpf  to  her  son  Frank  Stumpf,  the 
declaratory  paper  shows  the  intention  to  make  the  gift,  and  that 
the  gift  has  been  made.  There  was  a  sufficient  constructive  or 
symbolical  delivery  and  the  paper  is  evidence  of  a  transfer  of  the 
title  from  Rosina  Stumpf  to  the  defendant.  Beaver  v.  Beaver, 
117  K  Y.  428 ;  McGavic  v.  Cossum,  72  App.  Div.  35,  76  N.  Y. 
Supp.  305.  The  evidence  of  the  gift  is  sufficient,  considering  the 
confidential  relations  between  mother  and  son  and  the  rule  that  the 
evidence  under  such  circumstances  must  be  '  scrutinized  with  the 
extremest  vigilance.' 

"  The  evidence  shows  a  valid  gift  inter  vivos.  The  essential 
elements  of  such  a  gift  are: 

"  First.  Intent  to  vest  the  title  of  the  thing  given  in  the  donee. 

"  Second.  Delivery. 

"  Third.  Acceptance  by  the  donee.  Beaver  v.  Beaver,  117 
K  Y.  421,  revg.  52  Hun,  258. 
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''  The  gift,  having  been  onee  completed,  the  donor  is  divested  of 
'dominion  over  the  thing  given  and  could  not  revoke  the  gift." 

'Cambreleng  r.  Graham,  79  Hun,  247;  Beaver  v.  Beaver  (supra), 
429 ;  Little  v.  Willets,  55  Barb.  125 ;  Gick  v.  Stumpf,  53  Misc. 

_Kep.  82. 

^  1053    Gifts  Causa  Mortis. 

The  rules  to  be  applied  in  determining  whether  there  has  been  a 
gift  causa  mortis  have  been  set  forth  in  numerous  well-considered 
cases.  For  instance,  because  of  the  ease  with  which  fraud  can  be 
practiced  in  cases  of  this  kind,  a  party  alleging  a  gift  causa  mortis 
is  required  to  prove  it  by  convincing,  strong,  and  satisfactory  evi- 
dence, l^othing  is  to  be  presumed  either  in  favor  of  or  against 
such  a  gift.  Devlin  v.  Bank,  125  N.  Y.  756,  26  IST.  E.  744.  Fur- 
thermore, to  establish  a  gift  causa  mortis,  the  defendant  must  show 
that  it  was  made  with  a  view  to  donor's  death,  that  the  donor  died 
of  his  present  ailment  or  peril,  and  that  there  was  a  delivery. 
Clear  and  convincing  proof  of  the  delivery  to  the  donee  of  the  very 
property  claimed  as  a  gift  is  absolutely  requisite.  Davis  v.  Davis, 
104  ]Sr.  Y.  Supp.  824. 

Deceased  was  about  to  have  an  operation  on  her  ear,  and  it 
"vvas  alleged  that  she  gave  her  bank-book  to  an  entire  stranger 
known  to  her  only  about  four  months,  held,  that  it  was  not  a  gift 
£ausa  mortis.    ConaghcmY.  Ger.  Sav.  Bank,  104  IST.  Y.  Supp.  829. 

A  gift  cav^a  mortis  is  not  invalid  because  the  donor  did  not  die 
of  the  disease  from  which  he  apprehended  death.  Bidden  v. 
Thrall,  125  K  Y.  572. 

An  aged  man,  about  eighty,  made  a  written  assignment  of 
twenty  shares  out  of  120  of  bank  stock  to  a  granddaughter  and 
gave  the  same  to  his  wife  with  directions  to  give  said  assignment 
to  the  granddaughter  upon  his  death.  Held,  a  valid  gift  cau^a 
Tnortis.     Grymes  v.  Hone,  49  II^.  Y.  17. 

S.  had  a  certificate  of  deposit,  and  with  intent  to  give  the  sum 
represented  thereby,  he  drew  a  check  on  the  bank,  but  did  not 
deliver  the  certificate.  Held,  a  valid  gift.  Kurtz  v.  Smither,  1 
Dem.  399. 

Choses  in  action  may  be  transferred  by  delivery  only,  as  a  gift 
^ausa  mortis.  Bedell  v.  Carll,  33  IST.  Y.  581 ;  Westerlo  v.  De 
Witt,  36  id.  340. 
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^  1054    Gifts  Inter  Vivos, 

There  is  no  doubt  about  the  law  as  to  what  is  necessary  to  con- 
stitute a  valid  gift  inter  vivos.  It  is  a  delivery  by  the  donor  of 
the  subject  of  the  gift,  with  intent  to  at  once  vest  title  to  the 
thing  given  in  the  donee.  Gannon  v.  McGuire,  160  W.  Y.  476  j 
Pickslay  v.  Starr,  149  id.  432;  Callanan  v.  Clement,  18  Misc. 
Rep.  621 ;  S.  C,  32  App.  Div.  631-;  affd.,  162  N.  Y.  618.  It  is 
true  after  the  gift  has  been  perfected  by  delivery  it  is  not  neces- 
sary that  the  donee  shall  retain  possession  of  the  property,  but  it 
may  be  redelivered  to  the  donor  as  the  agent  of  the  donee  for  safe- 
keeping; but  it  is  equally  true  that  where  the  donor  is  dead,  and 
the  thing  given  was  in  his  possession  at  the  time  of  his  death,  the 
clearest  evidence  of  the  gift  is  required,  and  where  the  persons 
stood  in  a  confidential  relation  at  the  time,  then  the  burden  is 
upon  the  donee  to  show  the  necessary  facts  to  establish  the  gift. 
Thus,  it  was  said  in  Neshit  v.  Lochman  (34  JST.  Y.  167)  :  "  Where 
persons  standing  in  a  confidential  relation  make  bargains  with  or 
receive  benefits  from  the  persons  for  whom  they  are  counsel,  at- 
torney, agent,  or  trustee,  the  transaction  is  scrutinized  with  the 
extremest  vigilance  and  regarded  with  the  utmost  jealousy.  The 
clearest  evidence  is  required  that  there  was  no  fraud,  influence,  or 
mistake;  that  the  transaction  was  perfectly  understood  by  the 
weaker  party;  and  usually  evidence  is  required  that  a  third  and 
disinterested  person  advised  such  party  of  all  his  rights.  The  pre- 
sumption is  against  the  propriety  of  the  transaction,  and  the  onus 
of  establishing  the  gift  or  bargain  to  have  been  fair,  voluntary,  and 
well  understood  rests  upon  the  party  claiming,  and  this  in  addi- 
tion to  the  evidence  to  be  derived  from  the  execution  of  the  instru- 
ment conveying  or  assigning  the  property."  See  also  Barnard  v. 
Gantz,  140  IST.  Y.  249  ;  Case  v.  Case,  49  Hun,  83 ;  Adee  v.  Hallett, 
3  App.  Div.  308 ;  Kissam  v.  Squires,  102  id.  536 ;  Bowron  v.  De 
Belding,  105  id.  500. 

It  has  been  held  that  an  alleged  gift  inter  vivos  or  cau^a  mortis, 
which  is  not  asserted  until  after  the  death  of  the  donor,  should  be 
supported  by  evidence  of  the  highest  probative  force.  Joint  ten- 
ancy and  survivorship  incidental  thereto  are  not  favored  in  law  on 
equity  and  never  when  any  other  deduction  can  be  made.  Matter 
of  Seigler,  49  Misc.  Rep.  191. 

A  husband  executed  mortgages  and  bonds  to  his  wife  without 
consideration  —  Tield,  that  the  balance  due  upon  the  bonds  after 
the  sale  of  the  real  estate  was  not  a  valid  claim  against  his  estate. 
Matter  of  James,  146  IST.  Y.  78,  a%.  78  Hun,  121. 
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^  1055    Weight  of  Evidence  of  Husband,  Wife,  or  Near  Rela- 
tive Discussed. 

While  the  evidence  to  establish  contracts,  gifts  inter  vivos  or 
causa  mortis,  sought  to  be  enforced  after  death,  is  always  closely 
scrutinized  by  the  courts,  and  clear,  convincing,  and  satisfactory 
proof  of  the  facts  is  required,  gifts  may  be  upheld  upon  the  un- 
supported evidence  of  a  wife,  husband,  or  other  relative  of  a  party ; 
the  fact  that  the  witness  by  whom  it  is  sought  to  establish  the 
gift  may  be  said  to  be  interested  in  the  result  should  not  pre- 
clude a  finding  that  the  gift  had  been  established  by  the  testimony 
of  such  a  witness.  "  If  the  question  as  to  the  gift  was  being  tried 
before  a  jury,  the  mere  fact  that  the  witness  proving  the  gift 
was  the  wife  of  the  donee  would  not  permit  the  court  to  take  the 
question  from  the  jury;  and  if  the  jury  under  proper  instructions 
believed  the  wife,  and  there  was  nothing  which  made  it  manifest 
that  the  story  of  the  wife  was  incredible,  the  verdict  could  not  be 
disturbed."  Van  Brunt,  P.  J.,  Parian  v.  Wiegel,  76  Hun,  467. 
In  Bouton  v.  Welch  (170  N.  Y.  554),  the  report  of  the  referee 
established  the  gift  of  a  mortgage  to  the  wife  upon  the  un- 
supported testimony  of  the  husband  to  an  oral  agreement ;  having 
been  affirmed,  the  Court  of  Appeals,  in  adjudging  that  the  husband 
was  a  competent  witness,  held  that  the  affirmance  of  the  Appellate 
Division  (59  App.  Div.  288)  was  conclusive  if  no  legal  error  was 
committed  in  the  reception  or  exclusion  of  evidence.  In  Westerlo 
V.  De  Witt  (36  N.  Y.  340),  the  delivery  of  a  certificate  of  deposit, 
without  indorsement,  by  a  decedent  in  her  last  illness,  accom- 
panied by  words  evincing  an  intention  to  make  a  gift,  was  found 
by  a  referee  to  have  been  intended  as  a  gift,  upon  the  solitary 
testimony  of  the  donee  herself  (35  Barb.  215).  The  judgment 
entered  upon  the  report  of  the  referee  having  been  reversed  by 
the  General  Term,  the  Court  of  Appeals,  in  reversing  the  judg- 
ment of  that  court  and  affirming  the  decision  of  the  referee,  held 
that  choses  in  "action,  such  as  bonds  and  mortgages  and  promissory 
notes  not  indorsed,  may  well  be  transferred  by  delivery  only  as  a 
donatio  catisa  mortis.  The  court  held  that  the  question  of  re- 
viewing the  findings  of  the  referee  was  before  the  court  in  the 
same  manner  as  an  original  question  as  it  was  before  the  General 
Term,  and  in  answering  the  question  stated  by  the  court  (per 
Hunt,  J.),  "  Are  we  so  certain  that  the  referee  was  in  error  upon 
the  facts  that  we  will  assume  to  reverse  his  judgment,"  reversed 
the  judgment  of  the  General  Term  and  affirmed  that  of  the  referee.. 
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In  the  case  to  which  we  are  referred,  where  the  evidence  has 
been  held  insufficient  to  establish  the  alleged  contract,  or  gift, 
upon  the  uncorroborated  testimony  of  the  wife,  husband,  or  rela- 
tive, there  were  circumstances  of  suspicion,  or  the  character  of  the 
witness  was  such  as  to  shake  the  confidence  of  the  court  in  passing 
upon  the  facts  of  the  case.  Parian  v.  Wiegel,  76  Hun,  462; 
Matter  of  Manhardt,  17  App.  Div.  1 ;  Bosseau  v.  Bouss,  180  N.  Y. 
116.  In  the  Farian  case  the  donee  claimed  the  entire  estate  of  the 
donor  to  the  exclusion  of  his  next  of  kin ;  all  the  testimony  tend- 
ing to  support  the  gift  was  given  by  the  donee's  wife.  The  entire 
estate  consisted  of  money  deposited  in  six  savings  banks.  There 
were,  as  stated  in  the  opinion,  circumstances  of  great  probative 
force,  which  rendered  the  testimony  of  the  wife  improbable.  In 
the  Manhardt  case  the  donee  did  not  assert  his  claim  until  six 
months  after  the  death  of  the  donor,  and  after  he  had  been  re- 
quired by  the  Surrogate's  Court  to  surrender  the  securities  claimed 
as  a  gift,  and  in  the  meantime  had  made  admissions  inconsistent 
with  his  claim,  and  had  exhibited  the  bond  and  mortgage  in  ques- 
tion as  a  part  of  the  donor's  estate.  In  the  Bosseau  case  a  promise 
of  the  decedent  to  settle  $100,000  upon  his  illegitimate  child  was 
supported  only  by  the  testimony  of  the  mother. 

We  think  that  in  this  case  the  findings  of  the  referee  should  not 
be  disturbed,  and  we  are  of  the  opinion  that  there  was  no  error 
committed  by  the  referee  in  receiving  the  testimony  of  Dr.  Gandy, 
or  of  the  defendant,  as  a  witness,  in  reply  to  the  testimony  of  the 
plaintiff,  given  in  his  own  behalf.  Andrews  v.  Nichols,  116  App. 
Div.  649. 

The  law  is  well  established  in  this  State  that  one  who  attempts 
to  establish  title  through  a  gift  inter  vivos  must  do  so  by  clear  and 
conclusive  evidence.  As  was  said  in  Matter  of  O'Connell  (33  App. 
Div.  483)  ;  "  He  who  attempts  to  establish  title  to  property  through 
a  gift  inter  vivos  as  against  the  estate  of  a  decedent  takes  upon 
himself  a  heavy  burden  which  he  must  support  by  evidence  of  great 
probative  force,  which  clearly  establishes  every  element  of  a  valid 
gift,  viz.,  that  the  decedent  intended  to  divest  himself  of  the  title 
in  favor  of  the  donee  and  accompanied  his  intent  by  a  delivery  of 
the  subject-matter  of  the  gift."  Matter  of  Schroeder,  113  App. 
Div.  209. 

A  good  gift  is  shown  where  the  gift  is  absolute  and  the  donee  is 
put  into  such  a  position  that  he  can  give  a  good  title,  or  where  the 
securities  are  put  into  a  safe-deposit  box  and  the  key  given  to  the 
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donee.  Matter  of  Spaulding,  49  App.  Div.  541,  affg.  22  Misc. 
Eep.  420,  63  JST.  Y.  Supp.  694;  affd.,  163  N.  Y.  607;  Matter  of 
Graves,  52  Misc.  Eep.  433. 

^  1056    Valid  Gift  May  be  Made  Although  the  Use  of  the 
Property  be  Retained. 

Testator  signed  a  paper  reading  as  follows,  and  annexed  it  to 
certificates  of  stock  and  delivered  them: 

"  To  Whom  It  may  Concern  and  Especially  to  John  C.  King, 
of  Kochester,  N.  Y. 

"  Take  Notice  that  I  hereby  declare  and  state  that  I  hold  the 
stock  consisting  of  Fifty  Shares  of  the  National  Lead  Co.  Stock, 
Preferred,  in  Trust  for  my  daughter,  Catherine  J.  King,  to  be 
delivered  to  her  at  my  death. 

"  I,  however,  retaining  the  right  during  my  lifetime  of  drawing 
the  dividends  thereon.  The  certificates  for  said  stock  are  annexed 
to  this  paper  and  direct  you  to  hand  said  certificates  to  her  at  my 
death." 

The  court  said: 

"  The  essence  of  a  gift,  even  though  it  be  in  the  form  of  a  trust 
created  by  the  donor,  is  delivery  {Martin  v.  Funk,  75  IST.  Y.  134, 
137;  Brown  v.  Spohr,  180  id.  201,  209),  and  that  was  fulfilled 
in  the  present  instance. 

"  Eagan,  the  testator,  executed  an  assignment  of  the  stock  cer- 
tificates in  blank.  He  attached  to  them  a  memorandum,  signed 
and  witnessed  by  him,  denoting  the  ownership  of  Mrs.  King  and 
his  trusteeship.  He  delivered  the  certificates  and  memorandum 
to  Mrs.  King,  the  donee.  There  was,  therefore,  an  unqualified 
delivery  to  her. 

"  His  retention  of  the  dividends  gave  him  no  right  to  recall  the 
transfer.  The  transaction  is  no  different  than  if  he  had  executed 
and  delivered  a  conveyance  of  real  estate,  retaining  its  use  or 
income  during  his  life.  The  title  would  have  passed  absolutely  to 
the  grantee  or  donee."     Matter  of  King,  115  App.  Div.  751. 

^  1057     Gift  of  Savings  Bank-Books. 

The  Legislature  of  1907  amended  the  Banking  Law  in  regard  to 
the  payment  of  money  deposited  in  banks  and  trust  companies  in 
the  name  of  a  minor,  or  in  trust  by  one  person  for  another  or  in 
the  joint  names  of  two  persons  and  to  the  survivor,  and  therein  it 
was  provided  that  payment  made  in  accordance  with  the  tenor  of 
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such,  deposits  should  be  a  valid  payment  and  should  release  such 
bank  or  trust  company.     These  acts  are  as  follows : 

Deposits  of  minors,  and  trust  deposits  and  deposits  in  the  names  of  more 
than  one  person. 
When  any  deposit  shall  be  made  by  or  in  the  name  of  any  minor,  the  same 
shall  be  held  for  the  exclusive  right  and  benefit  of  such  depositor,  and  free 
from  the  control  or  lieu  of  all  other  persons,  except  creditors,  and  shall  be 
paid,  together  with  the  dividends  and  interest  thereon  to  the  person  in  whose 
name  the  deposit  shall  have  been  made,  and  the  receipt  or  acquittance  of 
such  minor  shall  be  a  valid  and  sufficient  release  and  discharge  for  such  de- 
posit or  any  part  thereof  to  the  corporation.  When  any  deposit  shall  be 
made  by  any  person  in  trust  for  another,  and  no  other  or  further  notice  of  the 
existence  and  terms  of  a  legal  and  valid  trust  shall  have  been  given  in  writing 
to  the  bank,  in  the  event  of  the  death  of  the  trustee,  the  same,  or  any  part 
thereof,  together  with  the  dividends  or  interest  thereon,  may  be  paid  to  the 
person  for  whom  the  deposit  was  made.  When  a  deposit  shall  be  made  by 
any  person  in  the  names  of  such  depositor  and  another  person  and  in  form 
to  be  paid  to  either  or  the  survivor  of  them  such  deposit  thereupon  and  any 
additions  thereto  made  by  either  of  such  persons  upon  the  making  thereof, 
shall  become  the  property  of  such  persons  as  joint  tenants  and  the  same 
together  with  all  interest  thereon  shall  be  held  for  the  exclusive  use  of  the 
persons  so  named  and  may  be  paid  to  either  during  the  lifetime  of  both  or 
to  the  survivor  after  the  death  of  one  of  them  and  such  payment  and  the 
receipt  or  acquittance  of  the  one  to  whom  such  payment  is  made  shall  be  a 
valid  and  sufficient  release  and  discharge  to  said  bank  for  all  payments  made 
on  account  of  such  deposit  prior  to  the  receipt  by  said  bank  of  notice  in 
wrfting  not  to  pay  such  deposit  in  accordance  with  the  terms  thereof. 

Banking  Law,  §  114,  as  am'd  by  chap.  247,  L.  1907. 

Deposits  of  minors  and  trust  deposits. 

When  any  deposit  shall  be  made  by  or  in  the  name  of  any  minor,-  the  same 
shall  be  held  for  the  exclusive  right  and  benefit  of  such  depositor,  and  free 
from  the  control  or  lien  of  all  other  persons,  except  creditors,  and  shall  be 
paid,  together  with  the  dividends  and  interest  thereon  to  the  person  in  whose 
name  the  deposit  shall  have  been  made,  and  the  receipt  of  acquittance  of  such 
minor  shall  be  a  valid  and  sufficient  release  and  discharge  for  such  deposit  or 
any  part  thereof  to  the  corporation.  When  any  deposit  shall  be  made  by  any 
person  in  trust  for  another,  and  no  other  or  further  notice  of  the  existence 
and  terms  of  a  legal  and  valid  trust  shall  have  been  given  in  writing  to  such 
trust  company  in  the  event  of  the  death  of  the  trustee,  the  same,  or  any  part 
thereof,  together  with  the  dividends  or  interest  thereon,  may  be  paid  to  the 
person  for  whom  the  deposit  was  made. 

Banking  Law,  §  158a,  added  by  chap.  612,  L.  1907. 

These  amendments  will  at  least  enable  the  persons  in  whose 
names  such  deposits  are  made  to  obtain  possession  of  the  fimds  so 
on  deposit,  and  will  probably  assist  in  establishing  a  series  of  uni- 
form decisions  by  the  courts  in  the  future  as  to  the  ownership  of 
such  money. 
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Rules  which  have  heen  applied  in  detenniuing  ownership  of  savings  bank 
deposits. 

If  it  is  the  intention  of  the  alleged  donor  to  give  the  bank- 
book into  the  keeping  of  the  donee  so  that  upon  the  death  of  the 
donor  what  was  left  in  the  bank  should  be  the  property  of  the 
donee,  that  wQuld  not  be  a  valid  gift.  Tyrrel  v.  Emigrant  I.  8.  B., 
17  App.  Div.  131,  79  N.  Y.  Supp.  49. 

Where  a  bank  has  paid  the  donee  and  is  itself  sued  for  the  de- 
posit, the  donee  is  a  competent  witness  to  prove  the  gift.  Pod- 
more  V.  Seamen's  B.,  35  Misc.  Eep.  379,  71  K  T.  Supp.  1026. 

Gift  of  deposit  in  hank. 

There  must  be  an  intention,  either  expressed  in  terms  or  to  be 
implied  from  the  nature  of  the  transaction,  to  immediately  trans- 
fer the  title  of  the  fund  to  the  beneficiary,  the  acquisition  of  a 
present  right,  not  the  promise  of  a  future  right.  Sullivan  v.  Sulli- 
van, 161  E".  Y.  554,  a%.  39  App.  Div.  99,  56  N.  Y.  Supp.  693. 

Gift  sought  to  be  presumed  from  possession  of  bank-book  writ- 
ten in  name  of  depositor  or  her  daughter,  and  from  evidence  of 
care  and  support  given  the  mother  by  the  claimant  —  held  insuffi- 
cient to  constitute  gift,  since  to  constitute  a  gift  there  must  have 
been  an  intent  to  give  and  a  delivery.  Matter  of  Bolin,  136  N.  Y. 
177. 

Where  the  proof  is  that  a  deposit  was  made  payable  to  the  order 
of  the  depositor  or  another,  and  that  it  was  so  made  with  the  intent 
to  give  said  certificate  to  such  other  person  in  case  he  survived  the 
depositor,  no  gift  or  trust  is  created.  Turnhull  v.  Turnbull,  118 
App.  Div.  449. 

The  decision  inWetherow  v.  Lord  (41  App.  Div.  413),  and  that 
in  Farrelly  v.  Emig.  Sav.  Bank  (92  App.  Div.  529;  affd.,  179 
]Sr.  Y.  594),  were  written  by  the  same  judge  and  in  nowise  conflict. 
The  affirmance  of  the  latter  case  by  the  Court  of  Appeals  may  be 
taken  to  be  a  reaffiLrmance  of  the  doctrine  of  the  Bolin  case. 

The  delivery  of  an  order  upon  the  bank  and  of  the  bank-book 
is  a  good  delivery  and  gift,  and  is  not  revoked  by  the  death  of  the 
depositor  before  the  presentation  of  the  order  and  book.  Mc- 
Guire  v.  Murphy,  107  App.  Div.  104;  Matter  of  Barefield,  177 
N.  Y.  387 ;  revd.,  82  App.  Div.  463,  81  W.  Y.  Supp.  843 ;  which 
revd.  36  Misc.  Eep.  745,  74  N.  Y.  Supp.  472. 

VaUd  gifts. 

Evidence  clear  and  convincing.  Matter  of  Swade,  65  App.  Div. 
592,  72  ]Sr.  Y.  Supp.  1030. 


813  Gifts  AS  Between  Husband  AND  Wife.  \  1058 

Invalid  gifts. 

Evidence  not  clear  and  convincing.  Matter  of  O'Connell,  33 
App.  Div.  483,  53  N.  Y.  Supp.  748;  Bray  v.  O'Rourhe,  89  App. 
Div.  400,  85  K  Y.  Supp.  907. 

Deposits  made  by  the  owner  of  the  money  in  her  name  and  in 
that  of  another,  as  follows :  "  J.  C,  or  daughter  B.  B.,"  in  the 
absence  of  other  evidence  simply  evidence  of  purpose  by  the  de- 
positor that  they  should  be  drawn  out  y  either  of  the  persons 
named,  and  such  form  of  deposit  does  not  constitute  a  gift.  Mat- 
ter of  Bolin,  136  K  y.  177. 

C.  S.,  or  in  case  of  her  death  to  her  niece  O.  S.  —  held,  not 
valid.  Sullivan  v.  Sullivan,  161  JST.  Y.  554,  affg.  39  App.  Div. 
99,  56  K  Y.  Supp.  693. 

P.  B.  R.,  in  event  of  my  death,  to  P.  P.,  not  valid  as  a  gift. 
Matter  of  Rose,  35  Misc.  Rep.  21 ;  affd.,  75  App.  Div.  615,  176 
N.  Y.  587. 

M.  E.  or  W.  S.,  payable  to  either  or  survivor,  no  gift.  Matter 
of  Seigler,  49  Misc.  Rep.  189. 

H.  V.  A.  or  H.  B.  H.,  pay  to  either  or  survivor  of  either  — 
held  to  make  a  prima  facie  gift.  Hallenheck  v.  Hallenbeck,  103 
App.  Div.  107,  revg.  44  Misc.  Rep.  109. 

^  1058     Gifts  as  Between  Husband  and  Wife. 

In  some  instances  the  possession  by  husband  and  wife  of  per- 
sonal property  is  deemed  to  be  joint  so  that  the  survivor  will 
take  the  whole  title.  But  gifts  may  be  made  by  one  to  the  other 
so  that  absolute  title  will  vest. 

Matter  of  Holmes  (79  App.  Div.  264;  affd.,  176  K  Y.  603) 
was  a  case  where  the  husband  deposited  his  own  money  and  gave 
the  book  to  his  wife.  Thereafter  she,  being  in  poor  health,  wrote 
the  bank  asking  them  to  "  please  fix  this  book  so  Mr.  H.  can  draw 
it  out  as  well  as  myself,"  whereupon  the  bank  officer  wrote  in  the 
book  "  W.  S.  H.  may  draw."  It  was  held  that  the  gift  was  valid 
and  that  the  power  to  draw  did  not  invalidate  it. 

While  clear  and  convincing  proof  is  required,  it  must  be  re- 
membered that  these  transactions  between  husband  and  wife 
usually  take  place  only  in  the  presence  of  each  other  and  that 
many  witnesses  cannot  often  be  produced.  Matter  of  Beicheri,  38 
Misc.  Rep.  228, 
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^  1059     Effect  of  Redelivery  of   vSubject  of  the  Gift. 

The  delivery  required  to  make  a  good  gift  may  be  in  accord- 
ance with  the  nature  of  the  thing  given,  provided  the  circumstances 
show  that  the  donor  intended  to  divest  himself  of  title  and  pos- 
session, but  after  the  gift  is  made  complete  by  delivery,  it  is  not 
necessary  that  the  donee  should  retain  possession  of  the  property 
for  it  may  be  redelivered  to  the  donor  as  the  agent  of  the  donee 
for  safekeeping.  The  mere  custody  of  the  property  after  a  com- 
plete gift  in  prcesenti  has  been  made  is  subject  to  explanation,  and 
its  chief  importance  is  its  bearing  upon  the  question  whether 
there  was  an  executed  gift.    Gannon  v.  McGuire,  160  K.  Y.  476. 

Incompetency  of  witness  under  section  829. 

"A  review  of  the  authorities  leads  to  the  conclusion  that  the  de- 
fendant was  incompetent  under  section  829,  and  that  plaintiff's 
objection  to  the  question  must  be  sustained  and  the  testimony 
struck  out.  Defendant  claims  that  the  bank-books  were  given  to 
her  as  a  gift  by  the  decedent.  The  idei-tity  of  the  gift  depends 
upon  the  testimony  of  the  defendant.  The  question  of  what  spe- 
cific property  was  given  by  the  decedent  was  answered  by  the  de- 
fendant alone;  and  the  decedent,  were  she  alive,  could  deny  or 
modify  defendant's  statement  on  this  point.  Defendant's  posses- 
sion of  the  books  was  derived  from  the  decedent.  It  was  none 
the  less  derived  from  the  decedent  because  they  were  handed  over 
to  her  by  Mrs.  Ball  after  the  decedent  had  died.  '  Possession  of 
a  thing  derived  from  another  is  a  personal  transaction  with  the 
person  from  whom  the  possession  was  derived.'  Clift  v.  Moses, 
112  N".  Y.  426,  434,  20  N.  E.  392.  Therefore  defendant's  testi- 
mony as  to  her  possession  of  these  books  would  be  in  effect  testi- 
mony regarding  a  personal  transaction  in  which  she  and  the  de- 
cedent were  chiefly  concerned.  Richardson  v.  Emmett,  170  IST.  Y. 
412,  63  N".  E.  440 ;  O'Connor  v.  Ogdenshurg  Bank,  51  App.  Div. 
70,  64  ]Sr.  Y.  Supp.  501."    Davis  v.  Dofvis,  104  K  Y.  Supp.  824. 
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^  1060     Contesting  Payment  of  Debt  Allowed  by  the  Repre- 
sentative, but  Not  Paid. 

Generally  speaking,  it  is  the  duty  of  the  representative  to  al- 
low or  reject  all  debts  presented,  and,  if  he  allows  a  debt,  he 
should  pay  it  before  the  judicial  settlement  if  he  has  sufficient 
funds  so  that  he  may  safely  do  so.  But  there  may  be  circum- 
stances under  which  the  representative  does  not  feel  that  he  can 
pay  the  claim  and  does  not  feel  that  he  ought  to  reject  it.  In 
such  a  ease  the  claim  is  not  a  rejected  one,  so  that  the  filing  of  a 
consent  is  necessary  before  it  is  passed  upon  by  the  surrogate. 

It  is  in  effect  considered  by  virtue  of  its  allowance  as  a  valid 
obligation  against  the  estate,  but  since  it  has  not  been  paid  the 
burden  of  sustaining  the  action  of  the  representative  in  allowing 
the  claim  rests  upon  the  creditor  and  such  representative. 

Where  the  representative  has  passed  upon  and  allowed  a  claim, 
although  he  has  not  paid  it,  the  surrogate  may  try  the  validity 
and  legality  of  such  claim  upon  the  objections  of  the  next  of 
kin  upon  the  judicial  settlement.  ~Mo  consent  under  section  1822, 
Code  Civ.  Pro.,  is  necessary.  Matter  of  Strickland,  22  IST.  Y.  St. 
Eep.  901,  5  N.  Y.  Supp.  851. 

Upon  the  trial  of  a  claim  allowed  by  the  representative,  the 
burden  of  showing  that  the  claim  was  valid  and  legal  is  upon  the 
representative  and  the  creditor,  and  they  cannot  stand  upon  the 
allowance.  Matter  of  Warrin,  28  Misc.  Rep.  695,  60  IST.  Y.  Supp. 
191 ;  affd.,  56  App.  Div.  414,  67  N".  Y.  Supp.  763 ;  Lockwood  v. 
Thome,  18  IST.  Y.  285 ;  Schutz  v.  Morette,  146  id.  137,  revg.  81 
Hun,  518,  31  N.  Y.  Supp.  39. 
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^  1061    Prcxjf  of  Value  of  Services. 

The  measure  of  value  of  services  is  what  they  were  worth, 
not  what  they  were  worth  to  the  alleged  debtor.  Where  such  debtor 
is  dead,  the  claimant  cannot  give  testimony  as  to  the  value,  if  the 
services  were  performed  in  the  presence  of  the  deceased.  Yates 
v.  Boot,  4  App.  Div.  443,  74  IST.  Y.  St.  Kep.  156,  38  N.  Y.  Supp. 
663. 

Testimony  of  trained  nurses  as  to  value  of  household  services, 
including  ordinary  care  of  a  sick  person,  should  not  be  allowed 
where  such  nurse  says  she  does  not  know  the  value  of  domestic 
services,  but  judges  by  the  value  of  services  of  trained  nurses. 
Weidman  v.  Thompson,  53  App.  Div.  24,  65  N.  Y.  Supp.  481. 

Proof  of  agency. 

The  issue  of  agency  may  be  established  by  acts,  declarations, 
and  conduct  of  the  principal  and  agent,  and  it  may  also  be  in- 
ferred from  circumstances.  The  manner  in  which  a  party  treats 
one  who  apparently  acts  as  his  agent  and  holds  him  up  before  third 
parties  will  in  many  cases  be  sufBcient  to  establish  an  agency. 
Zinke  V.  Estate  of  Zinke,  90  Hun,  131,  70  E".  Y.  St.  Kep.  519. 

No  afSimative  judgment  on  counteiclaim. 

'No  affirmative  judgment  can  be  rendered  in  favor  of  an  estate 
against  claimant  where  a  counterclaim  is  alleged  in  a  trial  of  a 
claim  by  consent.  Matter  of  Wilmot,  39  Misc.  Rep.  686,  80  N.  Y. 
Supp.  651. 

^  1062    Application  of  Statute  of  Limitations. 

It  is  the  duty  of  the  executor  to  raise  the  defense  of  the  stat- 
ute. Butler  V.  Johnson,  111  W.  Y.  204 ;  Matter  of  Goss,  98  App. 
Div.  489 ;  Burnett  v.  Nohle,  5  Redf.  69. 

Where  a  contract  for  board  and  care  is  made  by  the  week,  the 
claim  accrues  from  week  to  week  and  the  statute  applies  accord- 
ingly. Matter  of  Gardner,  103  N.  Y.  533 ;  Matter  of  Goss,  98 
App.  Div.  489. 

Where  services  are  rendered  on  an  open  account  with  agree- 
ment expressed  or  implied  to  pay  therefor  the  recovery  can  be 
for  only  six  years  previous  to  the  death  of  the  debtor.  Leahy  v. 
Camphell,  70  App.  Div.  127,  75  IST.  Y.  Supp.  72. 

A  partial  payment  by  the  representative  upon  a  claim  already 
barred  will  not  revive  the  claim.     Burnett  v.  Nohle,  5  Kedf.  69. 


81V  Incompetency  of  Claimant.  f  1063 

In  case  of  a  general  hiring  with  no  wages  stated  or  time  of  pay- 
ment or  of  service  agreed  upon,  recovery  can  be  had  for  six  years 
only.  Matter  of  Gardner,  103  N.  Y.  533 ;  8hafer  v.  Pratt,  79 
App.  Div.  447,  80  IST.  Y.  Supp.  109. 

^  1063  Testimony  from  Claimant  of  Facts  Which  Are 
Claimed  Not  to  Constitute  a  Personal  Transac- 
tion. 

"  Where  an  infant  sues  for  services  rendered  to  a  person,  de- 
ceased at  the  time  of  the  trial,  and  an  important  issue  in  the 
action  is  whether  the  services  were  to  be  paid  for  or  were  gratui- 
tous, the  plaintiff  cannot  testify  that  she  attended  the  deceased 
in  her  lifetime,  stayed  with  her  at  night,  did  errands  for  her,  and 
rendered  many  other  menial  services;  such  testimony  is  inadmis- 
sible under  section  829  of  the  Code  of  Civil  Procedure.  Such 
evidence  cannot  be  regarded  as  harmless  because  merely  cumula- 
tive, as  the  fact  that  services  of  such  a  character  were  rendered 
is  a  circumstance  worthy  of  consideration  upon  the  question 
whether  a  promise  was  made  to  pay  therefor."  Taylor  v.  Welsh, 
Exr.,  92  Hun,  272. 

In  seeking  to  recover  for  nursing  A.  claimant  was  allowed  to 
testify  to  his  presence  at  the  house  of  A.  for  many  consecutive  days 
— •  held  error.    Heyne  v.  Doerfler,  124  'N.  Y.  505. 

In  seeking  to  recover  for  value  of  services  of  a  team  in  convey- 
ing deceased,  claimant  was  held  to  be  incompetent  to  testify  to 
going  to  the  home  of  the  deceased  and  then  driving  to  another 
place  and  back  again.    Mitchell  v.  Hollands,  72  App.  Div.  224. 

Plaintiff  alleged  an  agreement  with  her  husband  that  he  should 
pay  $300  a  year  and  that  she  should  provide  for  the  household 
expenses.  Having  given  proof  of  such  agreement  she  was  al- 
lowed to  swear  that  he  got  some  things  for  the  house  and  she  got 
the  rest.    Denise  v.  Denise,  110  IST.  Y.  562-567. 

The  section  does  not  prevent  the  witness  giving  evidence  of 
other  facts  not  dependent  upon  the  evidence  of  the  deceased  party, 
hut  still  having  a  tendency  to  establish  the  right  to  maintain  the 
defense  of  the  party  from  whom  the  evidence  is  proposed  to  be 
derived.     Ouihert  v.  Saunders,  10  'N.  Y.  St.  Rep.  43. 

Testimony  as  to  placing  a  deed  in  his  father's  box,  where  such 
evidence  would  tend  to  prove  that  the  deed  had  once  been  deliv- 
ered to  the  claimant  by  the  deceased  —  held  incompetent.    Parker 
V.  Parsons,  79  App.  Div.  310. 
52 
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Testimony  emanating  from  the  claimant  directly  establishing  the 
character  and  general  nature  of  important  services  rendered  by 
him  to  the  deceased  upon  which  rests  the  inference  that  a  con- 
tract was  made  is  incompetent.  Moses  v.  Hatch,  38  App.  Div. 
140,  56  N.  Y.  Supp.  561. 

Incompetency  of  witnesses,  section  829  —  In  cases  involving  agency. 

Transactions  with  a  deceased  agent  of  a  deceased  person  are 
competent  on  trial  of  a  claim  against  such  deceased  person. 
Warth  V.  Kastriner,  114  App.  Div.  766. 

The  claimant  alleged  that  he  was  the  agent  of  his  wife  in  man- 
aging her  real  estate,  and  was  allowed  to  testify  to  paying  certain 
bills  contracted  for  the  benefit  of  the  property.  Zinke  v.  Estate 
of  ZivJce,  90  Hun,  131,  70  N.  Y.  St.  Kep.  509,  35  IST.  Y.  Supp. 
645. 

The  executor  or  administrator  may  testify  although  interested  as  legatee. 

This  section  prohibits  parties  from  giving  testimony  in  their 
own  behalf  or  interest  against  the  personal  representatives  of  a 
deceased  person,  concerning  a  personal  transaction  or  communica- 
tion with  the  deceased,  but  it  does  not  prohibit  an  executor  or 
administrator,  who  is  a  party  to  the  suit,  from  being  examined 
in  favor  of  the  estate  touching  such  a  transaction,  when  the  ad- 
verse party  was  present  participating  and  when  it  is  otherwise 
competent.  It  opens  the  door  for  the  admission  of  testimony  from 
adverse  parties  that  would  otherwise  be  excluded,  but  if  the  per- 
sonal representatives  of  the  deceased  elect  to  take  such  risk  they 
have  the  right  to  do  so.     McLaughlin  v.  Wehster,  141  N.  Y.  76. 

Section  829,  Code  Civ.  Pro.,  recognizes  the  right  of  a  party, 
suing  as  executor  or  administrator,  to  testify  in  his  own  behalf  to 
a  personal  transaction  or  communication  between  the  witness  and 
the  deceased,  if  it  is  otherwise  competent.  In  that  case  the  ad- 
verse party  may  also  testify  against  the  executor  or  administrator, 
but  the  testimony,  if  it  involves  a  personal  transaction  or  communi- 
cation with  the  deceased,  must  be  confined  strictly  to  the  same 
transaction  or  communication  to  which  the  executor  or  adminis- 
trator has  already  testified  in  his  own  behalf.  It  was  competent 
for  the  defendant,  if  he  could,  to  testify  in  regard  to  the  same 
transaction  referred  to  by  the  plaintiff  in  her  testimony.  Mc- 
Laughlin V.  Wehster,  141  JST.  Y.  76.  Confining  himself  to  that 
transaction  he  could  testify  to  any  fact  or  circumstance  that  was 
a  part  of  or  involved  in.it  that  tended  to  contradict  or  weaken 
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the  plaintiff's  version  of  it.  But  he  could  not  explain,  impair, 
or  contradict  the  plaintiff's  version  by  means  of  another  and  in- 
dependent personal  transaction  or  communication  between  himself 
and  the  deceased.  Martin  v.  Hillen,  142  :N'.  Y.  140,  affg.  50  IST. 
Y.  St.  Rep.  505,  21  N.  Y.  Supp.  309. 

^  1064     Subsequent  Dealings  Between  Same  Parties. 

Where  a  subsequent  dealing  existed  in  which  the  pretended 
creditor  was  to  some  extent  a  debtor,  and  he  never  once  presented 
his  claim  in  reduction  of  the  debt,  the  weight  of  suspicion  becomes 
very  great  and  justifies  a  demand  for  distinct  and  definite  proof 
and  the  clearest  indication  of  honestly  and  fairness.  Kearney  v. 
McKeon,  85  IST.  Y.  136. 

Where  the  services  ended  three  years  before  the  death  of  the 
person  for  whom  they  were  rendered  and  no  bill  had  ever  been 
presented,  and  money  transactions  were  had  between  a  son  of 
claimant  and  the  deceased  in  which  claimant  took  a  part,  it 
was  held  that  the  claim  was  discredited.  Weidman  v.  Thompson, 
53  App.  Div.  24,  65  N".  Y.  Supp.  481. 

In  Matter  of  Furniss  (86  App.  Div.  96),  there  was  a  claim 
made  by  a  brother  and  his  wife.  Their  son  testified  that  he  heard 
his  aunt  say  upon  a  certain  occasion  when  she  had  come  into  some 
money  that  now  she  would  be  able  to  repay  his  father  and  mother 
for  all  that  they  had  done  for  her,  "  if  not  before  she  died,  why, 
afterward."  It  was  held  that  this  declaration  failed  to  establish 
either  a  prior  agreement  upon  her  part  to  pay  for  such  service  or 
any  legal  obligation  to  pay  for  the  same  in  the  future.  In  Bock 
V.  Rock  (105  App.  Div.  157),  weight  was  given  to  the  fact  that 
during  the  lifetime  of  the  deceased  money  transactions  were  had 
between  the  parties,  without  mention  of  the  alleged  indebtedness. 
The  fact  that  there  had  been  subsequent  dealings  between  the 
parties  in  which  money  was  paid  without  mention  of  the  alleged 
prior  indebtedness  may  be  considered  upon  the  question  of  suffi- 
ciency of  satisfactory  proof.  Rowland  v.  Howard,  75  Hun,  4,  56 
]Sr.  Y.  St.  Eep.  722,  26  N.  Y.  Supp.  1020;  Porter  v.  Rhoades,  48 
App.  Div.  635,  63  N.  Y.  Supp.  112. 

Claim  for  value  of  services  where  agreement  to  compensate  by  will  has  not 
been  performed. 
A  frequent  cause  of  litigation  arises  out  of  a  claim  that  the  de- 
ceased person  secured  the  society  and  services  of  another  under  a 
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promise  to  make  compensation  therefor  by  will.  Where  such  an 
agreement  is  not  performed  the  survivor  in  a  proper  case  has  a 
claim  against  the  estate  of  such  person  for  the  fair  value  of  the 
services  so  rendered.  These  claims,  however,  are  naturally  viewed 
with  some  suspicion  and  should  be  proved  by  clear  and  convincing 
^evidence. 

Declarations  of  a  testamentary  intention  do  not  constitute  any 
'^element  of  a  contract  unless  it  is  shown  that  they  were  com- 
municated to  the  claimant,  were  made  for  the  purpose  of  inducing 
the  claimant  to  render  the  services,  and  that  such  services  were 
performed  in  consequence  of  such  promise  or  declarations.  Matter 
of  Stewart,  21  Misc.  Eep.  412,  47  N.  Y.  Supp.  1065. 

'Statute  of  Limitations. 

The  statute  does  not  begin  to  run  until  the  death  of  deceased, 
where  the  claim  is  that  the  services  were  to  be  paid  for  by  a  pro- 
vision in  the  will.  Taylor  v.  Welsh,  92  Hun,  272,  72  IST.  Y.  St. 
Jlep.  316,  36  N.  Y.  Supp.  952;  Quackenhush  v.  Ehle,  5  Barb. 
472;  Leahy  v.  Campbell  70  App.  Div.  127,  75  N.  Y.  Supp.  72; 
Blair  v.  Hager,  95  App.  Div.  358 ;  Chambers  v.  Boyd,  166  App. 
Div.  208. 

^  1065     Proof  of  Nonpayment  of  Claim. 

Testimony  that  the  claim  has  not  been  paid  is  unnecessary,  and 
"when  given  by  the  claimant  is  incompetent.  Lerche  v.  Brasher,  104 
iST.  Y.  157,  revg.  37  Hun,  385 ;  Brayman  v.  Stephens,  79  Hun, 
28,  61  ]Sr.  Y.  St.  Eep.  204,  29  IST.  Y.  Supp.  526. 

Evidence  of  nonpayment  is  immaterial  when  offered  by  claimant 
in  the  first  instance  and  an  objection  under  section  829,  Code  Civ. 
Pro.,  is  good.  Lerche  v.  Brasher,  104  N.  Y.  157,  revg.  37  Hun, 
385  ;  Alixanian  v.  Walton,  14  Arjp.  Div.  199,  43  N.  Y.  Supp.  541 ; 
Matter  of  Neil,  35  Misc.  Eep.  254,  71  E".  Y.  Supp.  840. 

The  burden  of  proving  that  a  claimant  was  paid  is  upon  the 
■devisee.    Eagan  v.  Kergill,  1  Dem.  464. 

3ooks  of  account  as  evidence. 

Book  of  account  showing  claim  against  estate  of  deceased  al- 
lowed in  evidence  on  showing  that  persons  had  settled  from  the 
books  or  from  statements  of  copies  of  the  account.  A  bookkeeper 
"held  not  to  be  a  clerk.  Hurley  v.  Macey,  94  App.  Div.  9,  87 
3^.  Y.  Supp.  924. 


821  Claims  by  Neae  Eelatives.  f  106ff 

^  1066     Claims  by  Near  Relatives  —  Presumption  of  Gratui- 
tous Services. 

Where  a  claim  is  made  by  a  near  relative,  living  in  the  family  of 
the  deceased,  it  is  incumbent  upon  the  claimant,  before  he  can  re- 
cover, to  overcome,  by  satisfactory  proof,  the  presumption  that 
such  services  were  rendered  gratuitously.  The  law  usually  im- 
plies a  promise  to  pay  upon  proof  of  the  rendition  of  meritorious 
services,  but  when  such  services  are  rendered  by  one  member  of 
a  family  for  another,  evidently  prompted  by  affection,  in  conse- 
quence of  reciprocal  and  mutual  obligations,  this  presumption 
fails ;  another  takes  its  place.  Then  the  law  presumes  that  no  com- 
pensation was  intended  or  expected. 

This,  however,  is  not  proof  but  merely  a  presumption.  A  pre- 
sumption is  defined  by  Best  as  "  An  inference,  affirmative  or  dis- 
affirmative,  of  the  truth  or  falsity  of  any  proposition  of  fact, 
drawn  by  a  process  of  probable  reasoning,  in  the  absence  of  actual 
certainty  of  its  truth  or  falsity  or  until  such  certainty  can  be  ascer- 
tained." 22  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),\234.  If  the 
evidence  is  of  such  a  character  as  to  overcome  the  inference  that 
such  services  were  gratuitous,  then  the  claimant  is  in  the  same 
situation  as  if  such  services  had  been  rendered  to  a  stranger.  This 
proposition  is  thoroughly  considered  in  Davis  v.  Gallagher  (55 
Hun,  593),  where  Judge  Martin  says:  "We  do  not  think  it  was. 
necessary  to  entitle  the  claimant  to  recover  that  he  should  prove 
an  express  and  definite  contract ;  but,  that,  in  the  absence  of  such 
an  agreement,  it  was  incumbent  upon  him  to  prove  such  facts  and 
circumstances  as  would  show  an  tinderstanding  or  expectation  on 
the  part  of  the  decedent  to  pay,  and  of  the  plaintiff  to  receive,  the 
value  of  such  services  and  property  *  *  *.  The  decedent  at 
various  times  stated  that  which  was  to  the  effect  that  he  was  in- 
debted to  the  plaintiff  for  his  work,  and  tended  to  show  that  it 
was  intended  by  both  parties  that  he  should  be  paid  therefor." 
See  also  Markey  v.  Brewster,  10  Hun,  16 ;  affd.,  70  N".  Y.  607 ; 
Robinson  v.  Raynor,  28  id.  494;  Marion  v.  Farnan,  68  Hun,  383  ; 
Green  v.  Roberts,  47  Barb.  621 ;  Matter  of  Dailey,  43  Misc.  Kep. 
554,  89  K  Y.  Supp.  538. 

There  should  be  evidence  shewing  same  house  —  not  allowed.     Rook  v. 

that    services    were    accepted   by   de-  Booh,  105  App.  Div.  157. 

ceased  with   intent  to   pay  therefor.  A    remark    of    deceased    that    she 

Claim     by     daughter-in-law     against  would  now  be  able  to  pay  her  sister 

mother-in-law,    living    separately    in  for  all  she  had  done  for  her  if  not 
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before  she  died,  then  afterward,  does 
not  establish  a  contract  or  rebut  the 
presumption  of  gratuitous  services. 
Matter  of  Furniss,  86  App.  Div.  96, 
83  N.  Y.  Supp.  530. 

Declarations  in  absence  of  claim- 
ant that  "  she  ought  to  be  paid," 
etc.,  are  not  sufficient  evidence  of 
promise.  Matter  of  Dusenberry,  10 
Misc.  Eep.  683,  66  N.  Y.  St.  Rep.  217, 
32  N.  Y.  Supp.  820. 

Claims  withheld  during  the  life- 
time of  an  alleged  debtor  and  sought 
to  be  enforced  after  his  death  are 
always  to  be  carefully  scrutinized 
and  only  admitted  upon  satisfactory 
proof.  Kearney  v.  McKeon,  85  N.  Y. 
136. 

The  presumption  of  gratuitous 
services,  when  the  relationship  of  the 
parties  raises  that  presumption,  must 
be  rebutted  by  a  preponderance  of 
evidence  that  is  convincing  and  sat- 
isfactory. Piatt  V.  Hollands,  85  App. 
Kv.  231,  83  N.  Y.  Supp.  556. 

The  legal  presumption  of  an  obli- 
gation to  pay  is  very  weak  where  the 
services  rendered  are  of  such  a  char- 
acter that,  from  the  relations  exist- 
,ing  between  the  parties,  they  evi- 
dently were  prompted  by  motives  of 
affection.  If  the  circumstances  are 
such  as  to  lead  to  the  conclusion  that 
the  services  were  rendered  gratui- 
tously, the  law  will  not  imply  an  obli- 
gation to  pay.  Matter  of  Stewart, 
21  Misc.  Rep.  412,  47  N.  Y.  Supp. 
1065. 

There  is  no  presumption  of  law 
against  a  contract  for  support  be- 
tween mother  and  son.  Ulrich  v.  VI- 
rich,  136  N.  Y.  120,  revg.  42  N.  Y. 
St.  Rep.  216,  17  N.  Y.  Supp.  721. 


Fictitious  character  of  several 
claims  presented  and  the  exaggera- 
tion of  services  rendered  pervading 
the  whole  testimony  require  disal- 
lowance of  such  claims.  Hughes  v. 
Davenport,  1  App.  Div.  182,  72  N.  Y. 
St.  Rep.  523,  37  N.  Y.  Supp.  243. 

Claim  for  paying  taxes  and  for 
boarding  the  testatrix,  and  proof  of  a 
cause  of  action —  held,  that  there  was 
an  implied  promise  to  pay.  Matter 
of  Stringer,  39  N.  Y.  St.  Rep.  900. 
See  also  Matter  of  Lang,  144  N.  Y. 
275,  revg.  67  Hun,  107,  22  N.  Y. 
Supp.  44. 

Executor  paid  the  claim  of  the 
daughter  for  care  of  her  mother  — 
on  accounting  under  objection  to  such 
payment  —  held,  that  there  was  no 
presumption  of  law  against  an  al- 
leged agreement  to  pay  for  such  ser- 
vices. Matter  of  Stevenson,  86  Hun, 
325,  67  N.  Y.  St.  Rep.  207,  33  N.  Y. 
Supp.  493. 

As  between  father  and  daughter 
living  in  the  same  family  we  should 
not  conclude  that  such  a  direct  con- 
tract existed,  except  upon  clear  and 
convincing  proof.  Matter  of  Hart  v. 
Tuite,  75  App.  Div.  323,  324;  KoUn- 
son  V.  Carpenter,  77  id.  520;  Matter 
of  Van  Slooten  v.  Wheeler,  140  N.  Y. 
624,  revg.  76  Hun,  55. 

A  person  standing  in  relation  of 
a  child  to  testator,  though  not  legally 
adopted,  will  be  considered  a  near 
relative  in  considering  a  claim  for 
services.  Matter  of  Dailey,  43  Misc. 
Rep.  552,  89  N.  Y.  Supp.  538;  Davis 
V.  Gallagher,  55  Hun,  593,  39  N.  Y. 
St.  Rep.  882;  revd.  on  question  of 
evidence,  124  N.  Y.  487. 


^  1067    What  Claims  Will  be  Allowed  or  Disallowed. 
Disallowed. 

Brother  against  brother.    Bowen  v.  Bowen,  2  Bradf.  336. 

Sister-in-law  against  sister-in-law.  Van  Kuren  v.  Baxton,  3 
Hun,  547. 

Brother-in-law  against  brother-in-law.  Meehan  v.  Heffernan, 
73  App.  Div.  615. 

Daughter  against  father.  Hallock  v.  Teller,  2  Dem.  206 ;  Conr 
way  V.  Cooney,  111  App.  Div.  864. 

Where  a  daughter  after  arriving  at  twenty-one  years  of  age  con- 
tinues a  member  of  her  father's  family,  renders  services,  and  re- 
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ceives  support,  she  cannot  recover  for  such  services  v?ithout  an 
express  promise  to  pay.  Green  v.  Roberts,  47  Barb.  521;  Mer- 
chant V.  Merchant,  25  JST.  Y.  St.  Kep.  269,  6  IST.  Y.  Supp.  875. 

Claim  of  nephew  against  uncle  not  allowed  on  testimony  of  son 
of  claimant  and  other  evidence.  Matter  of  Jones,  28  Misc.  Rep. 
338,  59  IST.  Y.  Supp.  893. 

Allowed. 

Nephew  against  aunt.  Fleer  v.  Finhin,  39  N.  Y.  St.  Eep.  902, 
15  ]Sr.  Y.  Supp.  514. 

Sister-in-law  against  sister-in-law.  Darde  v.  Conklin,  73  App. 
Div.  590. 

Daughter  against  father.  Matter  of  Byder,  38  IST.  Y.  St. 
Eep.  29. 

Niece  against  aimt.  Matter  of  Oalway,  19  Misc.  Eep.  92,  43 
E".  Y.  Supp.  970. 

A  daughter,  married,  and  having  a  home  of  her  own,  was  re- 
quested by  the  father  to  care  for  him  in  his  illness,  and  was  al- 
lowed to  recover.  Matter  of  StricMand,  10  Misc.  Eep.  486,  65 
K  Y.  St.  Eep.  250. 

A  sister  nursed  her  brother  through  an  illness  and  he  gave  her  ' 
an  envelope  indorsed  to  the  effect  that  it  should  not  be  opened 
during  his  life  but  returned  upon  demand.     The  envelope  con- 
tained a  note  for  $10,000  —  held,  a  good  note  against  the  maker's 
estate.    Worth  v.  Case,  42  N.  Y.  362. 

Stepchildren. 

A  person  is  not  bound  to  maintain  his  stepson,  nor  is  he  entitled 
to  claim  the  services  of  such  son.  But  if  he  does  maintain  him 
and  stands  in  loco  parentis  to  him,  the  stepson  cannot  maintain  an 
action  for  services  without  an  express  promise.  Williams  v. 
Hutchinson,  5  Barb.  122;  Sharp  v.  Cropsey,  11  Barb.  224;  Otis 
V.  Hall,  117  N.  Y.  131 ;  Matter  of  Teyn,  2  Eedf.  306. 
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^  1068    Proof  of  Notes  as  a  Debt. 
Delivery. 

By  section  35  of  the  ISTegotiable  Instruments  Law  it  is  provided : 
"  Where  the  instrument  is  no  longer  in  the  possession  of  a  party 
whose  signature  appears  thereon,  a  valid  and  intentional  delivery 
by  him  is  presumed  until  the  contrary  is  proved." 

Ordinarily  the  possession  and  production  of  a  note  will  raise 
a  presumption  of  delivery.  Cowee  v.  Cornell,  75  N.  Y.  96  ;  Carn- 
wrigM  v.  Gray,  127  id.  92,  affg.  57  Hun,  518,  33  K  Y.  St.  Rep. 
98,  11  Isr.  Y.  Supp.  278. 

When  proof  of  the  possession  of  a  promissory  note  and  of  the 
genuineness  of  the  signature  thereto  are  exclusively  relied  upon  to 
establish  delivery,  the  presumption  is  that  the  evidence  as  to 
possession  involves  a  personal  transaction.  Richardson  v.  Emmett, 
170  IST.  Y.  412,  417 ;  Clift  v.  Moses,  112  id.  426.  When,  how- 
ever, delivery  is  proved  by  independent  testimony,  showing  de- 
livery to  a  third  person  for  the  interested  witness  when  he  was 
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not  present,  proof  of  possession  does  not  imply  a  personal  transac- 
tion. Eoag  V.  Wright,  174  N.  Y.  36,  revg.  69  App.  Div.  318,  74 
X.  Y.  Supp.  1069. 

A  note  delivered  to  a  sister  in  a  sealed  envelope,  with  instruc- 
tions not  to  open  until  the  maker's  death,  is  completely  delivered. 
Worth  V.  Case,  42  N.  Y.  362. 

^  1069    Application  of  Section  829. 

It  was  held  in  Clift  v.  Moses  (112  IST.  Y.  435),  that  section  829 
of  the  Code  of  Civil  Procedure  prohibits  not  only  direct  testimony 
of  the  survivor  that  a  personal  transaction  took  place  between  him 
and  the  deceased  and  what  occurred  between  the  parties,  but  also 
every  attempt  by  indirection  to  prove  the  same  thing. 

It  was  said  by  Andrews,  J.,  in  that  case:  "  The  statute  cannot 
be  evaded  by  framing  a  question  which,  on  its  face,  relates  to  an 
independent  fact  when  it  is  disclosed  by  other  evidence  that  the 
fact  had  its  origin  in  and  directly  resulted  from  a  personal  transac- 
tion." The  doctrine  of  that  case  was  affirmed  and  applied  in  the 
recent  case  of  Richardson  v.  Emmett  (170  N.  Y.  412).  It  has 
also  been  applied  in  this  Department  in  the  earlier  case  of  Yiall  v. 
Leavens  (39  Hun,  291). 

Claimant  on  a  note  is  not  a  competent  witness  to  show  delivery 
of  the  note  to  him  by  answering  as  to  where  he  kept  this  note  and 
where  it  was  on  the  day  of  the  maker's  death,  since  those  questions 
involve  in  an  indirect  way  a  personal  transaction  with  deceased. 
Matter  of  Blair,  99  App.  Div.  81. 

Testimony  by  a  son,  plaintiff,  that  he  had  possession  of  the  notes 
before  his  mother's  death  is  incompetent  unless  it  is  shown  that 
the  notes  came  to  his  possession  from  some  other  person  than  his 
deceased  mother.    Hoag  v.  Wright,  174  IST.  Y.  36. 

Proof  of  indorsement  as  evidence  of  payment  on  note. 

Where  the  only  evidence  of  payment  on  a  note  consists  in  the 
indorsement,  that  indorsement  should  be  in  the  handwriting  of  the 
maker  or  have  been  made  in  his  presence.  Matter  of  Salisbury,  41 
Misc.  Kep.  274,  84  JST.  Y.  Supp.  215. 

Payable  at  or  after  death. 

A  note  payable  at  death  or  at  a  specified  time  after  death  may 
be  valid.     Carnwright  v.  Gray,  127  N.  Y.  92. 
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^  1070    Proof  of  Consideration. 

Section  50  of  the  Negotiable  Instruments  Law  is  as  follows: 
"  Every  negotiable  instrument  is  deemed  prima  facie  to  have  been 
issue  for  a  valuable  consideration;  and  every  person  whose  signa- 
ture appears  thereon  to  have  become  a  party  thereto  for  value." 

In  seeking  to  establish  this  note  as  a  valid  obligation  against 
the  estate  of  the  decedent,  the  claimant  assumed  the  burden  of 
showing,  by  a  fair  and  reasonable  preponderance  of  evidence,  that 
the  same  was -executed  and  delivered  for  a  legal  consideration; 
and  such  duty  remained  with  the  claimant  during  the  entire  trial. 
This  burden  is  met,  in  the  first  instance,  by  presentation  and  proof 
of  the  execution  of  the  note.  "  Every  negotiable  instrument  is 
deemed  prima  facie  to  have  been  issued  for  a  valuable  considera- 
tion." ISTeg.  Insts.  Law,  §  50.  Proof  of  the  note  prima  facie 
established  the  claimant's  cause  of  action  and  the  executor,  there- 
upon, became  bound  to  controvert  it  by  evidence ;  but  "  When 
such  evidence  is  given,  and  the  case  upon  the  whole  evidence, 
that  for  and  against  the  facts  asserted  by  the  plaintifF,  is  sub- 
mitted to  the  court  or  jury,  then  the  question  of  burden  of  proof 
as  to  any  fact,  in  its  proper  sense,  arises,  and  rests  upon  the 
party  upon  whom  it  was  at  the  outset,  *  *  *  and  is  not  shifted 
by  the  course  of  the  trial,  that  all  material  issues  tendered  by  the 
plaintiff  must  be  established  by  him  by  a  preponderance  of  evi- 
dence."   Farmers'  Loan  &  Trust  Co.  v.  Siefhe,  144  IST.  Y.  359. 

The  general  principle  deducible  from  these  somewhat  conflict- 
ing authorities  seems  to  be  that,  if  the  claimant  is  not  content  to 
rest  his  case  upon  the  presumption,  but  gives  affirmative  proof 
to  establish  the  consideration,  no  other  consideration  than  that  to 
which  the  evidence  is  directed  will  be  assumed  or  presumed.  Mat- 
ter of  Pinherton,  49  Misc.  Kep.  3.67. 

^  1071     Proof  of  Signature. 

An  interested  party  may  testify  to  his  opinion  as  to  the  gen- 
uineness of  the  signature  to  a  note  but  not  to  his  knowledge  that 
such  signature  is  genuine  by  seeing  the  deceased  write  it.  Hoag 
V.  Wright,  174  IST.  Y.  36. 

A  son,  the  claimant,  was  familiar  with  his  mother's  signature; 
he  was  asked  to  examine  the  notes  and  state  whether  or  not  the 
signature  to  each  was  in  his  mother's  handwriting.  An  objection 
was  interposed,  which  sufficiently  challenged  his  competency  as  a 
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witness,  but  it  was  overruled  and  he  answered  that  he  thought  the 
signatures  were  in  his  mother's  handwriting. 

The  question  called  for  an  opinion,  not  a  personal  transaction, 
and  the  evidence  to  qualify  the  witness  to  express  his  opinion  was 
not  objected  to.  We  think  the  ruling  is  sustained  by  the  authori- 
ties. Wing  V.  Bliss,  28  IST.  Y.  St.  Rep.  198 ;  affd.  on  opinion  be- 
low, 138  K  Y.  643 ;  Simmons  v.  Havens,  101  id.  427. 

The  case  of  Boyd  v.  Boyd  (164  JST.  Y.  234)  is  not  in  conflict 
with  the  authorities  cited,  for  the  court  united  only  upon  the 
third  propositions  discussed  in  the  opinion,  which  involved  no 
question  under  section  829,  Code  Civ.  Pro. 

^  1072  Notes  Made  by  Deceased  Claimed  to  Have  Been 
Given  to  Pay  a  Debt,  but  Alleged  to  Have  Been 
Made  to  Distribute  or  Give  Property  Without  Con- 
sideration. 

Holder  need  not  prove  consideration. 

A  note  need  not  express  a  consideration  and  none  need  be 
proved  by  the  plaintifF  to  entitled  him  to  recover.  Carnwright 
V.  Gray,  127  N".  Y.  92. 

Where  it  does  not  appear  on  the  face  of  the  instrument  that 
there  is  no  consideration  or  that  there  is  an  invalid  consideration, 
the  legal  presumption  of  a  consideration  obtains  and  a  prima 
facie  case  is  made.  Hickok  v.  Bunting,  92  App.  Div.  167 ;  former 
app.,  67  id.  560 ;  affd.,  182  K  Y.  530. 

Where  a  note  imports  a  consideration  on  its  face,  the  burden 
is  upon  the  defendant  to  show  lack  of  consideration.  Velie  v. 
Titus,  60  Hun,  405,  39  IST.  Y.  St.  Eep.  897;  Root  v.  Strang,  77 
Hun,  14,  59  E".  Y.  St.  Eep.  258,  28  K  Y.  Supp.  273. 

True  consideration  may  be  shown. 

Notwithstanding  a  statement  in  the  note  as  to  the  consideration, 
it  is  open  for  either  party  to  show  the  true  consideration.  Miller 
V.  McKenzie,  95  N.  Y.  575. 

^  1073     Inadequacy  of  Consideration. 

Mere  inadequacy  in  value  of  the  thing  bought  or  paid  for  is 
never  intended  by  the  legal  expression  "  want  or  failure  of  con- 
sideration." This  only  covers  either  total  worthlessness  to  all 
parties  or  subsequent  destruction,  partial  or  complete.     Cowee  v. 
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Cornell,  75  ¥.  Y.  91 ;  Godine  v.  Eidd,  64  Hun,  585,  46  E".  Y. 
St.  Kep.  813,  19  N.  Y.  Supp.  335. 

Note  to  son  -who  it  was  shown  had  rendered  services  to  his 
father  in  many  ways.  That  his  family  had  also  rendered  such 
services  —  held,  that  inadequacy  of  consideration  was  not  a  good 
defense.  Matter  of  Flagg,  27  Misc.  Kep.  401,  59  N.  Y.  Supp. 
167. 

Intention  to  make  a  gift. 

A  note  without  consideration  payable  after  death,  intended  to 
make  a  gift  after  death,  is  not  a  valid  claim  against  the  estate. 
Holmes  v.  Roper,  141  JST.  Y.  64. 

Where  slight  services  had  been  rendered  and  afterward  a  will 
was  drawn  which  provided  for  the  payee  named  in  the  note,  it 
was  held  that  there  was  no  consideration  for  the  note.  Matter  of 
Pirikerton,  49  Misc.  Eep.  368. 

In  regard  to  a  note  given  by  a  husband  to  his  wife,  the  court 
said  that  it  was  the  true  policy  of  the  law  to  avoid  giving  life  in 
equity  to  that  sort  of  last  will.  It  was  the  method  most  open  to 
fraud.    Whitaher  v.  Whitaker,  52  N.  Y.  368. 

Gratuitous  services  rendered  by  a  daughter  to  her  mother  fur- 
nishes no  consideration  for  a  promissory  note  proved  to  have 
been  delivered  as  a  gift.    Strevell  v.  Jones,  106  App.  Div.  334. 

Meiitoiious  consideration. 

It  seems  to  be  the  general  doctrine  that  an  executory  agree- 
ment supported  only  by  a  meritorious,  as  distinguished  from  a 
valuable  or  pecuniary  consideration,  cannot  be  enforced  in  law  or 
in  equity.  Wilbur  v.  Warren,  104  IST.  Y.  192 ;  Twenty-third  St. 
Bap.  Church  v.  Cornell,  117  id.  601;  Presby.  Church  v.  Cooper, 
112  id.  517. 

Love  and  affection. 

ISTatural  love  and  affection  do  not  constitute  a  suificient  con- 
sideration to  support  a  promissory  note.  Hadley  v.  Reed,  34 
ISr.  Y.  St.  Eep.  949,  12  K  Y.  Supp.  163 ;  Pink  v.  Cox,  18  Johns. 
145. 

To  equalize  distribution. 

A  note  given  to  equalize  the  distribution  of  the  maker's  estate 
among  her  children  is  not  founded  upon  a  sufficient  considera- 
tion. Hadley  v.  Reed,  34  N.  Y.  St.  Rep.  949,  12  IST.  Y.  Supp. 
163. 


829  Acknowledgment  of  Debt.  |  1074 

^  1074.    Acknowledgment  of  Debt. 

Claimant,  a  nephew  of  deceased,  had  been  helpful  to  her  in  col- 
lecting a  note  and  had  also  let  his  aunt  live  at  his  house  part  of 
two  winters.  She  mailed  him  a  note  for  over  $4,000,  upon  which 
he  was  allowed  to  recover.  Matter  of  Bradbury,  105  App.  Div. 
250. 

Note  given  by  a  tramp  to  two  young  people  who  befriended 
him  and  performed  some  slight  services  for  him  without  charge 
or  expectation  of  pay  —  held,  that  the  note  was  intended  as  a  pay- 
ment and  not  a  mere  gratuity,  and  was  valid.  Yarwood  v.  Trusts 
&  O.  Co.,  94  App.  Div.  47,  87  l^T.  Y.  Supp.  947 ;  app.  dism.,  182 
K  T.  527. 

Note  recited  that  it  was  in  consideration  of  valuable  services 
rendered,  and  had  attached  a  statement  signed  by  the  maker  re- 
citing that  the  note  was  given  as  compensation  for  long  and  faith- 
ful services,  etc. —  held,  that  the  plaintiff  could  recover.  Boot  v. 
Strang,  77  Hun,  14,  59  N.  Y.  St.  Eep.  258,  28  N.  Y.  Supp.  273. 

Note  on  demand  for  $10,000  in  consideration  of  services  ren- 
dered to  maker  delivered  to  payee  in  sealed  envelope  to  be  opened 
after  his  death ;  proof  of  valuable  services  rendered,  and  of  re- 
peated promises  to  pay  therefor  made  while  they  were  being 
rendered  —  held,  that  plaintiff  could  recover.  Worth  v.  Case,  42 
N.  Y.  362. 

Note  proved  to  have  been  given  for  board,  nursing,  and  caring 
for  the  maker  at  the  house  of  the  payee,  and  for  further  similar 
services  to  be  rendered.  All  such  services  were  of  less  value  than 
the  note  —  held,  that  the  note  wa3  valid.  Miller  v.  McKenzie,  95 
N.  Y.  575. 

An  uncle  agreed  to  give  his  nephew  $1,000  by  will  if  he  would 
get  up  a  cane  for  him  —  this  the  nephew  did,  and  the  court  held 
the  agreement  valid.    Bush  v.  Whitaker,  45  Misc.  Eep.  74. 

A  roving  peddler  had  been  befriended  and  gave  a  writing  to  his 
benefactor  agreeing  to  pay  $5,000  at  his  death  for  such  services  — 
held,  that  a  man  could  fix  any  value  he  saw  fit  as  compensation 
for  services  rendered.    Matter  of  Todd,  47  Misc.  Eep.  35. 

Where  a  note  is  made  which  states  expressly  that  it  is  for  ser- 
vices rendered  and  shall  be  in  full  of  all  demands  for  services  or 
otherwise  against  the  maker,  a  sufficient  consideration  is  made  out. 
Velie  V.  Titus,  60  Hun,  405,  39  N.  Y.  St.  Eep.  897,  15  N.  Y. 
Supp.  467. 
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^  1075     Representative    May  Procure  Determination  of  His 
Claim  Against  the  Deceased. 

Under  chapter  460,  Laws  of  1837,  it  was  held  that  the  represen- 
tative might  institute  a  special  proceeding  at  any  time  for  the  trial 
and  determination  of  his  claim  against  the  deceased.  Subsequently 
the  act  of  1837  was  repealed,  and  it  was  then  held  in  Matter  of 
Ryder  (129  IST.  Y.  640),  that  there  was  then  no  provision  for  the 
trial  of  a  claim  made  by  the  representative  against  the  deceased, 
except  upon  the  judicial  settlement  as  provided  in  the  section  of 
the  Code  now  known  as  section  2731.  Later  section  2719,  Code 
Civ.  Pro.,  was  amended  by  inserting  therein  the  language  of'  the 
act  of  1837  upon  the  subject  (chap.  686,  L.  1893),  and  thereafter 
it  was  held  in  Matter  of  Marcellus  (165  N.  Y.  70),  that  such 
amendment  restored  the  jurisdiction  of  the  surrogate  to  entertain 
the  proceeding  at  any  time  and  that  the  earlier  cases  construing 
the  law  of  1837  became  applicable. 

^  1076     Trial  of  Claim  of  Representative  Against  the  Estate. 

Before  the  claim  of  the  administrator  can  be  paid  it  must  be 
proved  to  and  allowed  by  the  Surrogate.  §§  2719,  2731,  Code 
Civ.  Pro.  That  means  that  it  must  be  established  by  legal  proof. 
It  cannot,  therefore,  be  proved  by  the  testimony  of  the  adminis- 
trator himself.  §  829,  Code  Civ.  Pro.;  Jacques  v.  Elmore,  7 
Hun,  675;  Matter  of  Kelly,  1  Tuck.  28.  Much  less  can  it  be 
proved  by  his  afidavit,  taken  under  the  provisions  of  law  relating 
to  verification  of  claims.  Williams  v.  Purdy,  6  Paige,  166 ;  Clarice 
V.  Clarke,  8  id.  152.  And  I  can  see  no  room  for  claiming  that  no 
proof  need  be  offered  as  against  parties  not  appearing  in  answer 
to  the  citation.  The  statute  is  'explicit  and  makes  no  such  excep- 
tion. The  fact  that  the  parties  cited  do  not  appear  does  not  dis- 
pense with  the  proof ;  it  only  enables  the  executor  or  administrator 
to  proceed  with  his  proof  ex  parte.  Kellett  v  Bathhun,  4  Paige, 
102 ;  Keller  v.  StwTc,  4t  Redf.  295. 

A  representative  shall  not  satisfy  his  own  debt  or  claim  out  of  the  property 
of  the  deceased  until  proved  to  and  allowed  by  the  surrogate,  and  it  shall  not 
have  preference  over  others  of  the  same  class.     From  §  2719   Code  Civ.  Pro. 

Determination  of  claims  by  surrogate;  suspension  of  Statute  of  Limitations 
in  certain  cases. 
On  the  judicial  settlement  of  the  account  of  an  executor  or  administrator, 
he  may  prove  any  debt  owing  to  him  by  the  decedent.  Where  a  contest  arises 
between  the  accounting  party  and  any  of  the  other  parties,  respecting  prop- 
erty alleged  to  belong  to  the  estate,  but  to  which  the  accounting  party  lays 
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claim  either  individually,  or  as  the  representative  of  the  estate;  or  respecting 
a  debt  alleged  to  be  due  by  the  accounting  party  to  the  decedent,  or  by  the 
decedent  to  the  accounting  party,  the  contest  must  except  where  the  claim 
is  made  in  a  representative  capacity,  in  which  case  it  may  be  tried  and  deter- 
mined in  the  same  manner  as  any  other  issue  arising  in  the  surrogate's  court. 
From  the  death  of  the  decedent  until  the  first  judicial  settlement  of  the 
accounts  of  the  executor  or  administrator  the  running  of  the  statute  of  limi- 
tations against  a  debt  due  from  the  decedent  to  the  accounting  party,  or  any 
other  cause  of  action  in  favor  of  the  latter  against  the  decedent,  is  suspended, 
unless  the  accounting  party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute  is  so 
suspended  from  the  grant  of  letters  to  him  until  the  first  judicial  settlement 
of  his  account.  After  the  first  judicial  settlement  of  the  account  of  an 
e.xecutor  or  administrator,  the  statute  of  limitations  begins  again  to  run 
against  a  debt  due  to  him  from  the  decedent,  or  any  other  cause  of  action 
in  his  favor  against  the  decedent.  §  2731,  Code  Civ.  Pro. 

^  1077     The  Section  Applied. 

An  executor  or  administrator  may  maintain  a  special  proceed- 
ing before  judicial  settlement  for  the  purpose  of  proving  his  claim 
against  the  estate  of  deceased.  Matter  of  Marcellus,  165  N.  Y. 
70,  affg.  25  App.  Div.  621. 

The  decision  {Matter  of  Ryder,  129  IST.  Y.  640)  is  no  longer 
applicable  since  the  addition  to  section  2719  made  by  chapter  686, 
Laws  of  1893. 

This  section  is  not  applicable  to  the  claim  of  a  general  guardian 
against  his  ward.    Matter  of  Tyndall,  48  Misc.  Rep.  39. 

This  section  applies  to  temporary  administrators,  and  the  sur- 
rogate may  try  upon  judicial  settlement  the  claim  of  the  temporary 
administrator  against  the  estate.  Matter  of  Eisner,  5  Dem.  383,  8 
]Sr.  Y.  St.  Eep.  748. 

Under  this  section  a  surviving  partner  who  is  also  executor  may 
be  compelled  to  account  for  the  interest  of  the  deceased  in  the  part- 
nership property.  Simpson  v.  Simpson,  44  App.  Div.  492,  60 
S.  Y.  Supp.  879. 

^  1078     Proof  Required. 

The  verified  petition  of  the  executor  on  an  accounting  in  which 
he  sets  up  the  making  of  a  note  from  deceased  to  himself  is  insuf- 
ficient to  support  his  claim  on  a  trial  of  the  validity  of  his  claim. 
Weeks  v.  Washlurn,  23  App.  Div.  151,  48  N.  Y.  Supp.  908. 

A  verified  claim  is  no  proof  of  the  claim,  and  the  verification  is 
incompetent  under  section  829,  Code  Civ.  Pro.  Matter  of  Smith, 
75  App.  Div.  341,  78  K  Y.  Supp.  130. 
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Where  on  the  trial  of  a  claim  against  the  estate  it  is  shown  that 
a  subsequent  dealing  existed  in  which  the  pretended  creditor  was 
to  some  extent  a  debtor  and  that  he  never  once  presented  his  claims 
in  reduction  of  his  debt,  the  weight  of  suspicion  becomes  very 
great  and  justifies  a  demand  for  distinct  and  definite  proof  and  the 
clearest  indications  of  honesty  and  fairness.  Kearney  v.  McKeon, 
85  ]Sr.  Y.  136. 

Reference  of  claim  made  by  repTesentative. 

A  claim  to  be  determined  in  favor  of  the  representative  may  be 
referred.    Boughton  v.  Flint,  74  IST.  Y.  476. 

^  1079     Nature  and  Extent  of  Surrogate's  Jurisdiction. 

The  expression  "  property  alleged  to  belong  to  the  estate/'  as 
used  in  section  2731,  Code  Civ.  Pro.,  means  property  which  is 
"  deemed  assets,"  as  defined  in  section  2712,  Code  Civ.  Pro.,  and 
which  may  be  inventoried  under  section  2714,  Code  Civ.  Pro.  The 
allegation  that  the  insurance  moneys  were  property  of  the  estate 
did  not  give  the  surrogate  jurisdiction  to  try  the  question  of  title 
or  to  enforce  the  lien  any  more  than  if  a  similar  allegation  had 
been  made  with  reference  to  real  estate,  or  to  personal  property 
fraudulently  transferred,  or  to  the  income  from  a  trust  fund  in 
excess  of  the  amount  necessary  to  support  the  beneficiary  and  the 
like.  Such  questions  are  still  withheld  from  the  Surrogate's  Court 
and  when  the  Legislature  intends  to  extend  its  jurisdiction  to  those 
subjects  it  is  safe  to  assume  that  it  will  do  so  in  express  terms 
and  not  leave  it  to  be  inferred  from  vague  and  indefinite  ex- 
pressions. Matter  of  Thompson,  184  JST.  Y.  40,  revg.  102  App. 
Div.  617. 

In  the  absence  of  any  necessity  for  relief  of  a  kind  specially 
administered  in  a  court  of  equity,  it  can  make  little  difference 
whether  the  just  determination  of  the  questions  involved  depends 
upon  legal  or  equitable  principles.  The  direction  of  the  Legis- 
lature that  the  "  contest  must  be  tried  and  determined  "  by  the 
surrogate  carries  with  it,  as  a  necessary  inference,  that  the  con- 
trolling rules  of  substantial  justice  shall  be  applied  by  the  surro- 
gate, and  that  he  is  vested  with  all  power  necessary  for  that 
purpose.  Sexton  v.  Sexton,  64  App.  Div.  385 ;  affd.,  174  N.  Y. 
510 ;  Neilley  v.  Neilley,  89  id.  352 ;  Boughton  v.  Flint,  74  id. 
476;  Kyle  v.  Kyle,  67  id.  400;  Matter  of  Ammarell,  38  Misc. 
Kep.  S99;  Matter  of  Archer,  51  id.  261. 
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^  1080    Claim  of  Deceased  Executor. 

The  surrogate  upon  an  accounting  by  the  personal  representa- 
tives of  a  deceased  executor  may  determine  the  validity  of  a  claim 
of  such  deceased  executor  against  the  estate  of  testator.  Matter  of 
Cooper,  6  Misc.  Eep.  501,  57  ]Sr.  Y.  St.  Kep.  704,  27  N.  Y.  Supp. 
425. 

Claim  of  husband  who  was  also  executor. 

Surrogate  has  jurisdiction  to  try  and  determine  the  disputed 
claim  of  an  executor  against  the  estate.  A  husband  during  his 
life  had  received  money  belonging  to  his  wife  and  had  not  paid 
it  over.    Boughton  v.  Flint,  74  IST.  Y.  476. 

Where  claimant  is  executor  of  two  estates. 

The  claim  of  an  executor  or  administrator  of  one  estate  against 
another  estate  of  which  he  is  also  executor  or  administrator  may 
be  proved  under  this  section  as  though  it  were  such  person's  indi- 
vidual claim.    Neilley  v.  NeiUey,  89  IST.  Y.  352. 

Partnership's  claim. 

An  executor  who  was  one  of  a  firm  of  which  deceased  was  a 
member  cannot  have  tried  on  the  judicial  settlement  the  claim  of 
such  partnership  against  the  deceased  on  the  ground  that  it  is  a 
debt  owing  to  the  executor.  Matter  of  Jones,  2  Misc.  Kep.  221, 
54  JSr.  Y.  St.  Eep.  273,  23  K  Y.  Supp.  767. 

Claim  may  be  admitted. 

A  debt  due  the  administrator  from  the  deceased  may  be  admitted 
and  assented  to  by  all  the  next  of  kin,  and  no  formal  proof  thereof 
is  then  necessary.    Ledyard  v.  Bull,  119  IST.  Y.  62. 

Claim  of  usury. 

An  executor  who  owed  the  deceased  a  note  claimed  credit  for  it 
on  the  ground  that  the  note  was  void  for  usury.  The  surrogate 
tried  the  question.    Matter  of  Consalus,  95  IST.  Y.  340. 

Assignee  of  claims. 

Where  an  executor  having  a  claim  against  the  estate  assigns 
it,  the  assignee  may  proceed  as  any  other  creditor  and  is  not  con- 
fined in  his  remedy  to  section  2731,  Code  Civ.  Pro.     Snyder  v. 
Snyder,  96  K  Y.  88. 
53 


Tf  1081  Teial  of  Claim  of  Kepeesentative.  834 

Claim  of  executor  in  which  others  are  interested. 

Claim  of  executor  in  which  other  persons  were  interested,  and 
he  had  acquired  an  additional  interest  by  assignment  —  held,  that 
the  surrogate  had  power  to  try  the  claim.  Shakespeare  v.  Marh- 
ham;n  ]Sr.  Y.  400. 

Surrogate  has  jurisdiction  to  hear  and  determine  any  and  all 
claims  in  which  executor  or  administrator  is  interested  even  though 
he  be  not  the  sole  party  interested.  Shakespeare  v.  Markham,  72 
]Sr.  Y.  400. 

Statute  of  Limitations. 

Any  person  interested  may  set  up  the  Statute  of 'Limitations 
against  the  claim  of  the  representative.  Burnett  v.  Nohle,  5  Redf. 
69. 

^  1081     Nature  and  Scope  of  Sectio-  829,  Code  Civ.  Pro. 

It  was  said  in  the  opinion  of  the  Court  of  Appeals  in  Holcomh 
V.  Holcomh  (95  jST.  Y.  325),  in  relation  to  section  829,  Code  Civ. 
Pro.,  "  The  words  of  exclusion  are  as  comprehensive  as  language 
can  express.  Transactions  and  communications  embrace  every 
variety  of  affairs  which  can  form  the  subject  of  negotiation,  inter- 
views, or  actions  between  two  persons,  and  include  every  method 
by  which  one  person  can  derive  impressions  or  information  from 
the  conduct,  condition,  or  language  of  another.  The  statute  is  a 
beneficial  one,  and  ought  not  to  be  limited  or  narrowed  by  construc- 
tion. Although  it  must  appear  that  the  interview  or  transaction 
sought  to  be  excluded  was  a  personal  one,  it  need  not  have  been 
private  or  confined  to  the  witness  and  deceased.  If  they  partici- 
pated, it  does  not  change  its  character  because  others  were  present. 
A  contrary  rule  would  defeat  the  reasonable  intent  of  the  statute 
that  a  surviving  party  should  be  excluded'  as  one  interested  from 
maintaining  by  his  testimony  an  issue  which  in  any  degree  in- 
volved a  communication  or  transaction  between  himself  and  a  de- 
ceased person."    Heyne  v.  Doerfler,  124  ~S.  Y.  509. 

This  section  does  not  prohibit  the  representative  from  giving 
testimony. 

An  administrator  when  no  objection  is  made  may  make  proof 
of  his  own  claim,  and  if  other  facts  assist  in  proving  it  the  claim 
may  be  allowed.  Matter  of  Brodhead  (Van  Buren),  19  Misc.  Eep. 
373,  44  1^.  Y.  Supp.  357. 


835  Peoof  of  Claim.  Tf  1082 

An  administrator  cannot  testify  as  to  conversations  or  transac- 
tions with  deceased  intestate  in  proof  of  his  own  claim.  Matter  of 
Neil,  35  Misc.  Rep.  254,  71  IsT.  Y.  Supp.  840. 

Creditors  cannot  object  to  testimony  by  the  representative  in 
proving  his  own  claim.  Matter  of  Brodhead  (Van  Bur  en),  19- 
Misc.  Rep.  373,  44  N.  Y.  Supp.  357. 

Executor  claimed  under  a  note  given  to  him  by  deceased  and 
executed  by  mark  in  presence  of  a  witness  —  held,  that  the 
executor  could  not  testify  to  the  execution  of  the  note,  or  that  the 
name  of  the  witness  subscribed  to  it  was  her  signature,  or  that  she 
subscribed  her  name  at  the  request  of  the  testatrix.  Weehs  v. 
Washburn,  23  App.  Div.  151,  48  IST.  Y.  Supp.  908. 

Where  the  executrix  seeks  to  prove  a  note  held  by  her  against 
the  deceased,  and  there  is  no  proof  of  any  other  method  of  delivery, 
her  own  testimony  that  she  had  possession  of  the  note  is  incom- 
petent.   Matter  of  Knibhs,  108  App.  Div.  134. 

^  1082     No  Presumption  in  Favor  of  Claim. 

There  is  no  presumption,  in  favor  of  the  validity  of  the  claim  of 
the  representative,  but  on  the  contrary  the  law  requires  that  the 
claim  should  be  supported  by  clear  and  satisfactory  evidence. 
Matter  of  Cozine,  113  App.  Div.  22 ;  Matter  of  Primmer,  49  Misc. 
Rep.  413. 

Claim  as  surviving  partner. 

Though  the  executor  is  the  surviving  partner  of  the  deceased,  he 
should  not  be  allowed  to  resign  because  of  the  claim  that  his  in- 
terests are  antagonistic  to  that  of  the  estate  and  that  he  must  sue 
the  estate  for  a  settlement  in  anoliier  court  since  the  surrogate  has 
ample  power  to  determine  all  questions.  Matter  of  Mull,  22  IST.  Y. 
St.  Rep.  327. 
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Toluntary  Judicial  Settlement  —  Continued  —  Fees  of 
Referees,  Witnesses,  Sxurogates,  and  Printers  — 
Commissions  and  Expenses  of  Representative. 

H  1083.  Referee's  fees. 
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1084.  Appraiser's  fees. 

1085.  Feed  of  other  officers  and  witnesses. 

1086.  Fees  of  the  surrogate. 

1087.  Fees  of  printers. 

1087.  Recording  fees. 

1088.  Commissions  and  personal  expenses  of  representatives. 

1089.  Basis  of  computation. 

1090.  Commission  on  land  taken  by  foreclosure. 

1091.  Upon  what  property  no  commissions  allowed. 

1092.  Commissions  to  representative  of  deceased  representative. 

1093.  Commissions  and  compensation  of  temporary  administrator. 

1094.  Extra  compensation  to  representative. 

1095.  When  commissions  may  be  denied. 

1097.  Compensation  provided  by  will. 

1098.  Commissions  on  estates  of  more  than  $100,000  personal. 
1101.  Commissions  are  not  due  and  payable  until  awarded. 
1103.  Commissions  are  not  assignable. 

1105.  Commissions  on  resignation. 

1106.  Commission  on  removal  for  cause. 

1107.  Commissions  both  as  executor  and  trustee. 

1108.  Payment  for  surety  bond  may  be  allowed. 

^  1083     Referee's  Fees. 

By  section  2566,  Code  Civ.  Pro.,  each  ofBcer,  including  a 
referee,  and  each  witness  is  entitled  to  the  same  fees  for  his 
services  and  for  traveling  as  he  is  allowed  for  like  service  in  the 
Supreme  Court. 

Referee's  fees  generally. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a  court  of 
record,  or  in  a  special  proceeding,  taken  as  prescribed  in  title  twelve  of 
chapter  seventeen  of  this  act,  is  entitled  to  ten  dollars  for  each  day  spent 
in  the  business  of  the  reference;  unless  at  or  before  the  commencement  of 
the  trial  or  hearing,  a  different  rate  of  compensation  is  fixed,  by  the  consent 
of  the  parties  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  otherwise  in  writing, 
or  a  smaller  compensation  is  fixed  by  the  court  or  judge,  in  the  ordpr 
appointing  him.  §  3296,  Code  Civ.  Pro. 
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^  1084     Witness'  Fees. 

Witnesses'  fees  generally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  before  a  court  of 
record,  or  a  judge  thereof,  is  entitled,  except  where  another  fee  is  specially 
prescribed  by  law,  to  fifty  cents  for  each  day's  attendance;  and,  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight  cents  for  each 
mile,  going  to  the  place  of  attendance.  §  3318,  Code  Civ.  Pro. 

Witness'  fees  on  deposition  to  be  used  in  another  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  authorized  to 
take  his  deposition,  to  be  used  without  the  state,  in  a  case  other  than  one 
specified  in  section  3327  of  this  act,  is  entitled  to  two  dollars  for  each  day's 
actual  attendance,  and  to  eight  cents  for  each  mile,  going  to  the  place  of 
attendance.  §  3319,  Code  Civ.  Pro. 

Fees  of  person  cited  to  be  examined  in  discovery  proceedings. 

The  citation  and  order  must  be  personally  served  and  service 
thereof  is  ineffectual  unless  it  is  accompanied  v?itli  payment  or 
tender  of  the  sum  required  by  law  to  be  paid  or  tendered  to  a  wit- 
ness who  is  subpoenaed  to  attend  a  trial  in  the  Supreme  Court. 

Erom  §  2708,  Code  Civ.  Pro. 
Fees  of  appraiser. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to  a  sum,  to  be 
fixed  by  the  surrogate,  not  exceeding  five  dollars  for  each  day  actually  and 
necessarily  occupied  by  him  in  making  the  appraisal  or  inventory.  The  num- 
ber of  days'  services  and  the  expenses,  if  any,  must  be  proved  by  the  affidavit 
of  the  appraiser;  and  the  sums  payable  therefor  taxed  by  the  surrogate,  and 
paid  by  the  executor  or  administrator.  §  2565,  Code  Civ.  Pro. 

^  1085     Fees  of  Other  Officers  and  Witnesses. 

Each  other  officer,  including  a  referee,  and  each  witness  is  entitled  to  the 
same  tees  for  his  services  and  for  traveling,  as  he  is  allowed  for  like  services 
in  the  supreme  court.  §  2566,  Code  Civ.  Pro. 

This  section  is  the  only  authority  for  awarding  costs  to  a  special 
guardian.    Schell  v.  Hewitt,  1  Dem.  249. 

^  1086     Fees  of  the  Surrogate. 

A  surrogate  shall  not  charge  or  receive  any  fee,  except  as  follows; 

1.  Where,  in  a  ease  prescribed  by  law,  or  in  any  other  case,  upon  the  appli- 
cation of  a  party,  he  goes  to  a  place  other  than  his  office,  or  the  court  room 
where  he  is  required  to  hold  court,  in  order  to  take  testimony,  he  may  charge, 
and  receive  to  his  own  use,  ten  cents  for  each  mile  for  going,  and  the  same 
sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county,  for  a  copy  of  4 
paper,  ten  cents  for  each  folio,  and  for  comparing  and  certifying  a  copy  of 
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papers  on  appeal  or  a  case  on  appeal,  where  printed  copies  thereof  are  pre- 
sented by  any  party  to  any  proceeding,  one  cent  for  each  folio,  except  where 
the  board  of  supervisors  have  allowed  his  clerk  to  receive  fees  for  his  own 
use;  and  in  that  case,  his  clerk  may  charge  and  receive  the  same  fee. 

From  §  2567,  Code  Civ.  Pro. 

When  fees  not  to  be  charged;  report  of  fees. 

If  the  inventory  of  personal  property  of  a  testator  or  intestate,  filed  in  the 
office  of  the  surrogate  does  not  exceed  the  sum  of  one  thousand  dollars,  no  fee 
for  any  services  done  or  performed  by  the  surrogate  shall  be  charged  to  or 
received  from  the  executor  or  administrator.  If  the  petition  for  letters  tes- 
tamentary or  of  administration  shall  allege  that  in  the  belief  of  the  petitioner 
the  inventory  will  not  exceed  such  amount,  no  fee  shall  be  received  until  it 
appears  from  the  inventory  when  filed  that  the  personal  property  does  not 
exceed  that  sum.  On  the  appointment  of  a  guardian,  if  it  appears  that  the 
application  is  made  for  the  purpose  of  enabling  the  minor  to  receive  bounty, 
arrears  of  pay  or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  state  government,  for  the  services  of  the  parents  or  brother 
of  such  minor  in  the  military  or  naval  service  of  the  United  States,  no  fe^s 
shall  be  charged  or  received.  The  surrogate  of  each  county,  except  New  York, 
at  his  own  expense,  must  make  a  report  to  the  board  of  supervisors  of  the 
county,  on  the  first  day  of  each  annual  meeting  thereof,  containing  a  verified 
statement  of  all  fees  received  or  charged  by  him  for  services  or  expenses 
since  the  last  report,  and  of  all  disbursements  chargeable  against  the  same, 
or  to  the  county,  stating  particularly  each  item  thereof. 

§  2501^  Code  Civ.  Pro. 
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Except  as  otherwise  specially  prescribed  by  law,  the  proprietor  of  a  news- 
paper is  entitled,  for  publishing  summons,  notice,  order,  citation  or  other 
advertisement,  required  by  law  to  be  published,  other  than  the  session  laws, 
for  each  folio,  to  seventy-five  cents  for  the  first  insertion,  and  fifty  cents  for 
each  subsequent  insertion.  In  counties  containing  wholly  or  partially  cities 
of  the  flrat  class,  the  proprietor  of  a  newspaper  is  entitled  for  publishing 
such  notices,  matters  and  advertisements  aforesaid,  other  than  the  session 
laws,  for  each  folio,  to  one  dollar  for  the  first  insertion,  and  seventy- five 
cents  for  each  subsequent  insertion.  The  compensation  for  publishing  the 
session  laws  must  be  fixed  by  the  board  of  supervisors  at  not  more  than  fifty 
cents  for  each  folio.  §  3317,  Code  Civ.  Pro. 

Fees  for  indexing  and  recording  papers.  ' 

Upon  recording  a  will  or  exemplification,  as  prescribed  in  the  last  section, 
the  clerk  or  registrar  must  index  it  in  the  same  book  and  substantially  in 
the  same  manner,  as  if  it  was  a,  deed  recorded  in  his  office,  and  he  is  entitled 
to  receive  the  same  fees  therefor,  as  for  recording  a  deed.  An  executor,  or 
administrator,  with  the  will  annexed,  who  causes  such  a  record  to  be  made, 
mus.-  be  allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

§  2634,  Code  Civ.  Pro. 
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Fees  for  recording  releases. 

On  recording  instruments  settling  estates  under  §  2502,  Code  Civ.  Pro.,  the 
clerk  of  the  surrogate's  court  may  charge  a  fee  of  ten  cents  for  each  folio. 

From  §  2503,  Code  Civ.  Pro. 

^  1088     Commissions,  Amount  and  Apportionment  Thereof. 

The  compensation  for  the  personal  services  of  all  representatives 
is  measured  by  the  amount  in  value  of  the  estate  which  passes 
through  the  hands  of  such  representative,  and  not  by  the  extent  and 
value  of  the  services  themselves.  Such  positions  are  considered  as 
trusts  to  be  undertaken  for  other  reasons  than  those  of  money  get- 
ting, and  except  in  large  estates  the  commissions  allowed  furnish 
no  inducement  for  a  person  to  seek  the  office. 

In  addition  to  the  commissions  for  services  the  representative 
may  be  allowed  his  necessary  personal  disbursements  made  in  and 
about  the  business  of  the  estate. 

On  the  settlement  of  the  account  of  an  executor  or  administrator,  the 
surrogate  must  allow  to  him  for  his  services,  and  if  there  be  more  than  one, 
apportion  among  them  according  to  the  services  rendered  by  them  respec- 
tively, over  and  above  his  or  their  expenses :  For  receiving  and  paying  out  all 
sums  of  money  not  exceeding  one  thousand  dollars,  at  the  rate  of  five  per 
centum.  For  receiving  and  paying  out  any  additional  sums  not  amounting 
to  more  than  ten  thousand  dollars,  at  the  rate  of  tv7o  and  one-half  per 
centum.  For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one  per 
centum.  In  all  cases  such  allowance  must  be  made  for  their  necessary  ex- 
penses actually  paid  by  them  as  appears  just  and  reasonable.  If  the  gross 
value  of  the  personal  property  of  the  decedent  amounts  to  one  hundred 
thousand  dollars  or  more  each  executor  or  administrator  is  entitled  to  the 
full  compensation  on  principal  and  income  allowed  herein  to  a.  sole  executor 
or  administrator,  unless  there  are  more  than  three,  ir  which  case  the  com- 
pensation to  which  three  would  be  entitled  must  be  apportioned  among  them 
according  to  the  services  rendered  by  them,  respectively,  and  a  like  appor- 
tionment shall  be  made  in  all  cases  where  there  shall  be  more  than  one 
executor  or  administrator.  Where  the  will  provides  a,  specific  compensation 
to  an  executor  or  administrator  he  is  not  entitled  to  any  allowance  for  his 
services,  unless  by  a  written  instrument  filed  with  the  surrogate,  he  re- 
nounces the  specific  compensation.  Where  successive  or  different  letters  are 
issued  to  the  same  person  on  the  estate  of  the  same  decedent,  including  a 
case  where  letters  testamentary,  or  letters  of  general  administration,  are 
issued  to  a  person  who  has  been  previously  appointed  »  temporary  admin- 
istrator, he  is  entitled  to  compensation  in  one  capacity  only,  at  his  election, 
except  that  where  he  has  received  compensation  in  one  capacity  he  is  entitled 
to  the  excess,  if  any,  of  the  compensation  allowed  by  law,  above  the  sum 
which  he  has  already  received  in  the  other  capacity.        §  3730,  Code  Civ.  Pro. 

See  section  3320,  Code  Civ.  Pro.,  as  to  allowance  for  expense 
of  surety  bond  and  additional  provision  for  commissions  of 
trustees. 
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^  1089    Basis  of  Computation. 

Allowance  of  commissions  cannot  be  based  ugon  the  inventory 
value  of  property  or  upon  its  estimated  value,  but  must  be  com- 
puted upon  the  amount  actually  realized  by  a  collection  or  sale, 
except  where  the  legatee  or  distributee  consents  to  accept  the 
securities  in  lieu  of  cash. 


Bridge  property  inventoried  at 
$10,000,  but  not  sold  —  held,  that  the 
executor  was  not  entitled  until  the 
property  was  sold.  Cairns  v.  Chau- 
lert,  9  Paige,  160. 

Commission  should  not  be  allowed 
upon  the  basis  of  the  inventory  of 
the  estate,  but  only  for  actual  ser- 
vices in  receiving  and  disbursing  the 
moneys  of  the  estate.  Matter  of 
Whipple,  81  App.  Div.  589,  81  N.  Y. 
Supp.  393. 

So  commission  can  be  allowed  upon 
the  estimated  value  of  securities  com- 
ing to  the  executor,  unless  the  legatee 
consents  to  accept  them  in  lieu  of 
cash.  McAlpine  v.  Potter,  126  N.  Y. 
285. 

Our  statute  provides  compensation 
for  executors  and  administrators 
based  upon  sums  of  money  received  , 
and  paid  out.  There  is  no  mode  of 
computing  commissions  other  than  is 
thus  furnished  by  the  statute.  Hall 
v.   Tryon,   1  Dem.  296. 

Where  the  will  gave  the  executor 
the  right  to  continue  any  investments 
already  made  by  testator  whether  the 
same  were  legal  investments  or  not, 
and  they  were  devisees  and  legatees 
of  the  whole  estate,  they  are  entitled 
to  commission  on  the  value  of  the 
securities  turned  over  to  themselves 
as  trustees.  Matter  of  Curtiss,  15 
Misc.  Rep.  545,  73  N.  Y.  St.  Rep.  124, 
37  N.  Y.  Supp.  586.  See  Matter  of 
Freel,  49  Misc.  Rep.  386. 

An  executor  who  renders  services, 
but  who  may  not  have  received  or 
paid  money,  is  still  entitled  to  share 


in    commission.      Hill    v.    Nelson,    1 
Dem.  357. 

Where  the  executors  were  also  trus- 
tees and  elected  to  take  the  residuary 
estate  in  the  form  of  securities  in- 
stead of  cash,  the  value  of  the  securi- 
ties may  be  made  the  basis  upon 
which  commissions  should  be  allowed 
the  executors  and  may  be  treated  as 
cash  for  such  purpose.  Matter  of 
Curtis,  15  Misc.  Rep.  545,  73  N.  Y. 
St.  Rep.  124,  37  N.  Y.  Supp.  586. 

It  is  the  obvious  intent  of  the  law 
to  make  the  sums  called  commissions 
compensation,  not  alone  for  the  ser- 
vice of  receiving  and  paying  out,  but 
compensation  for  the  whole  services 
measured  by  a  fixed  standard  based 
upon  receipts  and  disbursements. 
Collier  v.  Munn,  41  N.  Y.  143 ;  Wag- 
staff  V.  Loicere,  3  Abb.  Pr.  411,  23 
Barb.  209;  Hill  v.  Nelson,  1  Dem. 
357 ;  Matter  of  Harris,  4  id.  463,  1 
N.  Y.  St.  Rep.  331. 

Commission  may  be  allowed  on  se- 
curities delivered  to  and  accepted  by 
the  legatee  in  the  form  in  which  they 
were  received  by  the  executor.  Mat- 
ter of  Ross,  33  Misc.  Rep.  163,  «8 
N.  Y.  Supp.  373. 

Testator  gave  the  contents  of  a 
safe-deposit  box  to  be  divided  into 
twelve  parts  to  eleven  persons.  The 
box  contained  stocks,  bonds,  etc. — 
held,  that  the  executor  was  required 
to  convert  such  securities  in  order  to 
make  division  thereof  and,  therefore, 
was  entitled  to  commissions  on  the 
value  of  the  same.  Matter  of  Fishery 
93  App.  Div.  186. 


^  1090     Commissions  on  Land  Taken  Under  Foreclosure. 

Heal  estate  held  by  the  executor  or  administrator  as  the  result 
of  foreclosure  of  a  mortgage  is  still  personal  property  and  com- 
missions may  be  allowed  upon  its  value.  Matter  of  Boss,  33  Misc. 
Rep.  163,  C8  K  Y.  Supp.  373;  Matter  of-Tilden,  44  Hun,  441; 
Briice  V.  Lorillard,  62  Hun,  416;  Phosnix  v.  Livingston,  101  N. 
Y.  451. 
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^  1091    Upon  What  Property  Not  Entitled  to  Commissiions. 

It  may  be  conceded  tliat  if  a  provision  of  the  will  be  construed 
as  making  specific  bequests,  the  executor  is  not  entitled  to  commis- 
sions for  making  delivery  of  the  specific  thing  bequeathed. 
Schenck  v.  Dart,  23  N.  Y.  420.  Nor  would  this  rule  be  changed 
even  though  the  legatees  by  agreement  among  themselves  directed 
the  executor  to  sell  the  same  and  divide  the  proceeds.  It  might 
be  that  under  such  circumstances  the  executor  could  exact  and 
enforce  compensation  for  his  services  against  the  legatees,  but  his 
act  in  making  sale  of  property  specifically  bequeathed  and  dis- 
tributing the  proceeds  would  not  create  any  right  to  commissions 
or  make  the  estate  liable  for  his  services.  Collier  v.  Munn,  41  IST. 
Y.  143. 

No  compensation  can  be  allowed  an  executor  for  receiving  or 
delivering  a  specific  legacy.  Hall  v.  Try  on,  1  Dem.  296  ;  Schenck 
V.  Dart,  22  N.  Y.  420 ;  Matter  of  BoUnson,  37  Misc.  Rep.  336. 

Commissions  cannot  be  charged  upon  moneys  disbursed  and 
received  in  the  conduct  of  a  business  carried  on  to  produce  net 
income,  but  only  upon  the  net  income  which  increases  the  corpus 
of  the  estate.  Beard  v.  Beard,  140  N.  Y.  260,  modifying  22  N.  Y. 
Supp.  1 ;  Matter  of  Hayden,  54  Hun,  197,  26  N.  Y.  St.  Rep.  911 ; 
affd.,  125  K  Y.  776. 

On  land  devised  to  executors. 

"Where  a  devise  is  made  directly  to  the  executor,  as  an  indi- 
vidual, and  a  power  of  sale  is  given  and  exercised,  the  executor 
cannot  have  commissions  upon  the  proceeds.  Matter  of  Brown, 
5  Dem.  223. 

The  fact  that  the  beneficiaries  executed  a  confirmatory  deed  of 
land  sold  under  a  power  will  not  deprive  the  executors  of  their 
commissions.  Matter  of  Prentice,  25  App.  Div.  209,  49  K  Y. 
Supp.  353;  affd.,  160  K  Y.  569. 

No  commissions  on  land  not  sold. 

Although  real  estate  may  be  converted  into  personalty  by  a 
power  of  sale,  yet  where  that  power  has  never  been  exercised  an 
executor  is  not  entitled  to  commissions  on  the  value  of  such  land. 
Matter  of  McLaren,  6  Misc.  Rep.  483,  57  N.  Y.  St.  Rep.  832, 
27  ISr.  Y.  Supp.  289 ;  Matter  of  Clinton,  16  Misc.  Rep.  199,  74 
]Sr.  Y.  St.  Rep.  534 ;  affd.  as  Matter  of  Bennett,  42  N.  Y.  Supp. 
674;  Phcenix  v.  Livingston,  101  IST.  Y.  451,  23  Barb.  209,  ques- 
tioned. 
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Title  passed  directly  to  the  residuary  legatees,  and  they  made 
a  partition  which  the  executors  recognized  by  signing  releases 
under  a  power  of  sale  vested  in  them  —  held,  that  the  executors 
were  not  entitled  to  commissions  on  the  value  of  such  land.  Mat- 
ter of  Ross,  33  Misc.  Kep.  163,  68  N.  Y.  Supp.  373. 

Executors  had  power  of  sale  which  they  did  not  exercise,  but 
collected  and  paid  over  the  rents.  Upon  accounting, — held  that 
they  were  not  entitled  to  commissions  on  the  unsold  real  estate. 
Matter  of  Johnson,  57  App.  Div.  494,  67  N.  Y.  Supp.  1004 ;  a£Ed., 
170  N.  Y.  139. 

^  1092     Commissions  to  Representative  of  Deceased  Repre- 
sentative. 

Commissions  should  be  allowed  to  the  representative  of  a  de- 
ceased executor  or  administrator  based  upon  the  money  actually 
received  and  paid  out  during  his  lifetime,  but  the  amount  to  be 
allowed  is  in  the  discretion  of  the  surrogate. 

Accounting  by  the  executrix  of  a  deceased  administratrix  and 
a  claim  for  commissions  on  the  entire  estate  —  held,  that  com- 
missions could  be  allowed  only  upon  the  amount  received  and  paid 
out.  Matter  of  Bidgood,  36  Misc.  Kep.  516,  73  IST.  Y.  Supp. 
1061. 

The  executrix  of  a  deceased  executor  allowed  commissions  only 
upon  such  sums  as  were  received  and  paid  out  during  the  lifetime 
of  the  deceased  executor.  Matter  of  Whipple,  81  App.  Div.  589, 
81  N.  Y.  Supp.  393. 

The  doctrine  of  one-half  commissions. 

The  doctrine  of  half  commissions  for  receiving  and  half  for  pay- 
ing out  approved.    Rowland  v.  Morgan,  3  Dem.  289. 

Where  executors  are  directed  to  invest  the  estate  and  pay  over 
income,  on  an  accounting  before  the  completion  of  their  duties,  but 
several  years  after  the  investment  of  the  funds,  they  are  entitled 
to  one-half  commissions  on  the  principal.  Matter  of  Johnson,  57 
App.  Div.  494,  67  IST.  Y.  Supp.  1004;  afPd.,  170  IST.  Y.  139. 

^  1093     Commissions  and  Compensation  of  Temporary  Ad- 
m.inistrator. 

A  temporary  administrator  is  entitled  to  commissions  on 
amounts  actually  received  and  paid  out.  Paying  over  to  a  suc- 
cessor is  not  paying  out.     Matter  of  Hurst,  111  App.  Div.  460. 
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A  temporary  administrator  was  manager  of  the  business  of 
deceased  and  was  continued  in  such  capacity,  and  was  allowed 
extra  compensation.  Matter  of  Moriarity,  27  Misc.  Kep.  161,  58 
JST.  Y.  Supp.  381. 

A  temporary  administrator  is  entitled  to  commissions  on  specific 
articles  bequeathed.    Matter  of  Egan,  1  Gibb.  Sur.  Rep.  40. 

^  1094     Extra  Compensation  to  Representative. 

Where  a  trustee  has  a  separate  agreement  with  the  beneficiaries 
regarding  extra  compensation,  such  agreement  cannot  be  enforced 
by  the  surrogate  on  an  accounting.  Matter  of  Cornell,  15  App. 
Diy.  285,  44  K  y.  Supp.  585,  modifying  41  id.  539. 

Executors  not  allowed  $250  for  services  as  accountants  in  con- 
nection with  the  real  estate.  Matter  of  Rosford,  27  App.  Div. 
427,  50  K  Y.  Supp.  550. 

Where  the  testator  had  a  manufacturing  business  with  raw 
stock  on  hand,  which  was  made  up  by  consent  of  all  parties,  the 
executor  was  allowed  extra  compensation.  Matter  of  Braunsdorf, 
13  Misc.  Eep.  666,  69  N.  y.  gt.  Kep.  652,  35  IST.  Y.  Supp.  298 ; 
modified  and  affd.  in  2  App.  Div.  73,  37  K  Y.  Supp.  229,  72 
K  Y.  St.  Rep.  764. 

The  executor  was  an  architect  in  the  employ  of  testator,  and 
the  business  was  continued;  extra  compensation  was  allowed. 
Eussell  V.  Hilton,  37  Misc.  Rep.  642,  76  N.  Y.  Supp.  240; 
modified  in  80  App.  Div.  178 ;  affd.,  175  N.  Y.  525. 

A  partner  authorized  to  continue  the  business  by  will  cannot 
have  additional  compensation.  Matter  of  Dummett,  38  Misc.  Rep. 
477,  77  K  Y.  Supp.  1119. 

An  executor  who  acts  as  attorney  for  the  estate  in  litigation  will 
not  be  allowed  compensation  for  such  services.  Collier  v.  Munn, 
41  K  Y.  143. 

Testator  conducted  a  furniture  business,  employing  his  son  at 
a  salary.  The  son  was  one  of  the  executors,  who  agreed  with  him 
to  pay  him  the  same  salary  to  continue  the  business,  the  will  au- 
thorizing them  to  continue  the  business  —  held,  that  the  salary- 
could  not  be  allowed ;  that  his  compensation  was  his  commissions. 
Matter  of  Hayden,  54  Hun,  197;  affd.,  125  'S.  Y.  776,  26  N.  Y. 
St.  Rep.  911. 

A  lawyer  named  as  executor  in  a  will,  but  who  does  not  qualify, 
may  properly  be  employed  as  counsel  by  the  acting  executor,  and 
proper  payments  to  him  will  be  allowed.  Campbell  v.  Machie,  1 
Dem.  185. 
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^  1095     Commissions  May  be  Denied  for  Misconduct. 

It  is  no  longer  open  to  doubt  in  tbis  State  that  a  surrogate  may, 
in  his  discretion,  upon  the  settlement  of  the  accounts  of  an  execu- 
tor or  administrator,  deny  him  the  statutory  commissions  if  he 
has  been  guilty  of  misconduct,  notwithstanding  the  requirement 
of  section  2730  of  the  Code  of  Civil  Procedure  that  upon  the 
settlement  of  the  account  of  an  executor  or  administrator  the  surro- 
gate must  allow  to  him  for  his  services  the  commissions  fixed  by 
law.  Matter  of  Butledge,  162  IST.  T.  31.  The  exercise  of  this 
discretion  is  reviewable  by  the  Appellate  Division. 

An  administrator  who  causes  loss  by  removing  funds  from  a 
safe  to  an  unsafe  bank  under  his  control  will  not  be  allowed  com- 
missions. Matter  of  Scudder,  21  Misc.  Eep.  179,  47  JST.  Y.  Supp. 
101. 

The  surrogate  may  for  proper  reason  disallow  commissions  to  the 
executor  or  administrator  on  final  settlement.  Matter  of  Butledge, 
162  K  Y.  31,  affg.  37  App.  Div.  633,  56  N.  Y.  Supp.  1115. 

An  executor  will  not  be  refused  commissions  because  he  did  not 
answer  letters  of  the  legatees  and  did  not  seek  a  construction  of  the 
will.    Matter  of  Ingersoll,  95  App.  Div.  211. 

^  1096     Commissions  May  be  Denied  in  Accordance  with  a 
Provision  of  the  Will. 

The  will  contained  this  provision :  "  I  have  made  no  provision 
to  pay  my  son  and  B.,  the  other  executor,  any  commissions,  because 
they  will  work  for  themselves  and  their  children."  One  of  the 
executors  having  died  whereby  the  son  had  most  of  the  work  to 
do  —  held,  that  he  was  not  entitled  to  commissions.  Matter  of 
Gerard,  1  Dem.  244. 

The  testator  declared  by  his  will  that  his  executors  should  re- 
ceive no  compensation  or  fees  for  their  services  in  settling  the 
estate,  and,  therefore,  the  surrogate  withheld  them.  Becor  v.  Sentis, 
5  Kedf.  570. 

Language  of  the  will  construed  as  not  declaring  an  intention  to 
deny  commissions  to  the  wife  of  the  testator.  Marshall  v.  Wysong, 
3  Dem.  173. 

In  an  estate  of  over  $100,000  personal  the  testator  may  restrict 
the  three  executors  named  to  one  commission,  to  be  divided  among 
them.    Hill  v.  Nelson,  1  Dem.  357. 

Legacy  to  executors  and  trustees,  in  lieu  of  any  and  all  com- 
misions,  etc. —  held,  that  this  provision  applied  to  the  services  of 
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the  trustees  as  well  as  the  executors.     Brownson  v.  Roberts,  5 
Eedf.  576. 

The  right  to  renounce  the  specific  compensation  given  by  will 
may  he  lost  hy  laches.    Arthur  v.  Nelson,  1  Dem.  337. 

^  1097  Where  Compensation  is  Named  in  the  Will  It  May 
be  in  Addition  to  Commissions  and  Not  in  Lieu  of 
Them. 

At  common  law  executors  and  administrators  are  entitled  to  no 
compensation  for  their  work  in  the  discharge  of  their  duties, 
either  at  law  or  in  equity;  but  in  all  the  States  compensation  is 
now  provided  by  statute.  The  statutes  of  our  State  allow  no  extra 
compensation  to  executors  and  administrators  for  the  rendition 
to  the  estate  of  services  outside  of  the  scope  of  their  ordinary 
duties,  and  since  at  common  law  the  services  were  wholly  gratui- 
tous, extra  compensation,  if  not  within  the  language  of  the  statute, 
cannot  be  allowed.  The  statute,  therefore,  controls  in  all  cases 
when  otherwise  not  provided  for ;  but  it  cannot  govern  or  restrict 
when  a  testator,  for  reasons  of  his  own,  has  specially  provided  that 
compensation  fixed  by  himself  shall  be  given  in  addition  to  that 
provided  by  the  statute.  It  would  be  restricting  the  testator's 
right  of  disposition  of  his  own  property  to  take  any  other  view, 
since  any  surplus  over  statutory  fees  may  be  regarded  in  the 
nature  of  a  legacy ;  and  the  form  of  expression  used  by  the  testator 
that  it  shall  be  taken  as  an  additional  allowance  or  compensation, 
etc.,  or  expressed  in  any  form  of  language,  in  no  way  affects  the 
right  to  dispose  of  his  property  as  he  wills.  To  say  that  every 
specific  compensation  given  by  the  terms  of  a  will  to  an  executor 
or  administrator,  in  addition  to  the  compensation  allowed  by  law, 
must  be  renounced  before  such  representative  is  entitled  to  his 
statutory  fees,  would  constitute  a  deprivation  of  a  testator's  legal 
right  to  dispose  of  his  property  as  he  elected.  Matter  of  Schell, 
53  N.  Y.  263. 

Compensation  can  always  be  determined  by  a  testator  irre- 
spective of  the  statute;  and  the  authorities  support  the  rule  that 
if  a  testator  has  given  a  legacy  in  lieu  of  commissions,  or  directed 
that  his  executor  should  not  have  commissions,  the  court  cannot 
defeat  the  provisions  of  the  will  (Matter  of  Gerard,  1  Dem.  244, 
247 ;  Matter  of  KernocTian,  104  JST.  Y.  618,  631 ;  Becor  v.  Sentis,  5 
Eedf.  570)  ;  but  where  there  is  no  indication  in  the  will  that  a 
bequest  is  intended  to  exclude  further  compensation,  the  executor 
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is  entitled  to  both  the  legacy  and  his  statutory  commissions  (Mat- 
ter of  Mason,  98  IST.  Y.  527).  Compensation  may  be  provided 
for  an  executor  by  giving  a  specific  sum  equal,  exceeding,  or  short 
of  statutory  commission  in  lieu  of,  or  in  addition  to  —  it  is  all 
within  the  control  of  the  testator. 

Where  the  will  provides  that  extra  compensation  shall  be  given 
to  an  executor,  the  court  will  allow  it;  and  where  the  will  pro- 
vides that  a  reasonable  compensation  shall  be  given  to  an  executor, 
beyond  the  commissions,  and  without  fixing  the  amount,  the  court 
will  allow  a  fair  amount  according  to  the  services  rendered. 
Clinch  V.  Eckford,  8  Paige,  412 ;  Meacham  v.  Sternes,  9  id.  398. 

Nor  does  the  bequest  to  an  executor  deprive  him  of  his  right 
to  compensation  if  the  will  fails  to  indicate  that  it  was  intended 
as  a  special  compensation. 

Only  a  legacy  or  specific  sum  given  in  lieu  of  commissions  bars 
the  allowance  of  statutory  commissions,  when,  from  the  context 
of  the  will,  it  can  fairly  be  concluded  in  whatever  terms  stated  or, 
however,  expressed  that  such  legacy  or  specific  sum  is  intended 
to  take  the  place  of  the  commissions  allowed  by  law;  but  that 
when  any  legacy  or  specific  sum  is  given  in  addition,  the  executor 
is  entitled  to  receive  both,  and  section  2730,  Code  Civ.  Pro.,  has 
no  application.    Matter  of  8prague,  46  Misc.  Eep.  216. 

A  bequest  to  an  executor,  unless  there  is  language  in  the  will 
indicating  that  it  was  intended  as  a  specific  compensation  for  his 
services,  does  not  deprive  him  of  the  right  to  charge  commissions. 
Matter  of  Mason,  98  IST.  Y.  527. 

A  legacy  in  lieu  of  commissions  which  is  stated  to  be  in  full  for 
all  "  personal  expenses,  disbursements,  and  charges  "  does  not  pre- 
vent the  executrix  being  reimbursed  on  accounting  for  services  of 
counsel  properly  employed.  Matter  of  Rowe,  42  Misc.  Rep.  172, 
86  W.  Y.  Supp.  253. 

Charging  upon  income  all  "  expenses  and  charges  "  does  not 
create  a  legacy  in  lieu  of  commission.  Greer  v.  Greer,  5  Eedf. 
214. 

The  will  provided  that  T.,  one  of  the  executors,  should  "  receive 
a  commission  of  6  per  cent,  upon  all  moneys  collected  by  him  " — ■ 
held,  that  this  did  not  entitle  such  executor  to  commission  on  the 
entire  proceeds  of  the  estate,  but  only  on  such  sums  as  he  collected. 
Ireland  v.  Corse,  67  N.  Y.  343. 

Executors  may  lose  the  right  to  renounce  the  specific  compensa- 
tion provided  for  in  a  will  in  lieu  of  commissions  by  waiting  to  do 
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so  until  long  after  they  have  been  able  to  ascertain  which  would 
be  most  advantageous  to  them.    Arthur  v.  Nelson,  1  Dem.  337. 

An  executor  who  did  not  renounce  the  right  to  specific  compen- 
sation under  the  will  until  two  and  one-half  years  after  probate 
—  held  not  to  have  lost  his  right  to  so  renounce  and  have  the  reg- 
ular commissions  by  laches.  Matter  of  Arkenhurgh,  38  App.  Div. 
473,  56  N.  Y.  Supp.  523. 

^  1098  Estates  of  More  Than  $100,000  Personal— Where 
More  Than  One  Full  Commission  Was  Allowed 
and  Apportioned. 

The  estate  being  $100,000  exclusive  of  all  the  debts  of  the  tes- 
tator and  there  having  been  two  executors  and  one  executrix,  the 
three  representatives  are  entitled  to  compensation  equal  to  three 
times  the  amount  of  full  commissions  to  one  executor,  to  be  ap- 
portioned in  proportion  to  services  rendered  and  responsibility 
borne.  Matter  of  Franklin,  26  Misc.  Kep.  107,  56  IST.  Y.  Supp. 
858. 

In  Matter  of  Buchanan  (Alb.  Co.  Sur.),  (5  N.  Y.  St.  Eep. 
351),  there  were  three  executors  who  performed  unequal  services, 
and  three  full  commissions  were  divided  in  the  proportion  of 
three-twelfths,  four-twelfths,  and  five-twelfths,  thus  giving  the  most 
active  executor  more  than  the  amount  of  one  commission. 

In  Matter  of  Kenworthy  (General  Term,  Second  Department), 
(63  Hun,  165,  44  AL  Y.  St.  Hep.  275,  17  N.  Y.  Supp.  655),  there 
were  three  executors  and  only  two  commissions  were  allowed  by  the 
surrogate.  The  executrix  having  received  and  disbursed  only  a 
small  amount  of  money  was  held  not  to  be  entitled  to  any  com- 
mission. The  General  Term  said:  "  Section  2736  (§  2730)  pro- 
vides that,  each  executor  not  exceeding  three  is  entitled  to  full 
commissions,  unless  the  court  shall  apportion  the  aggregate  ac- 
cording to  the  services  rendered.  I  do  not  understand  that  the 
power  to  apportion  includes  the  power  to  totally  abate  any  exec- 
utor's compensation.  *  *  * "  There  seems  to  have  been  no 
occasion  to  apportion  the  aggregate  in  this  case,  at  least  no  such 
thing  was  done  and  nobody  complained  on  that  account.  The 
statute  as  applied  to  this  case  says  that  she  was  entitled  to  full 
compensation  because  there  was  nothing  taken  from  her  compensa- 
tion, or  any  apportionment.  "  Here,  as  already  observed,  the  stat- 
ute is  peremptory  and  gave  this  executrix  full  commissions  because 
nothing  was  taken  from  her  commissions  by  apportionment." 
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In  Matter  of  Meyer  (95  App.  Div.  443 ;  affd.,  181  N.  Y.  562), 
the  fourth  executor  did  little  work,  went  to  Europe,  and  was  there 
.  t  the  time  of  the  final  judicial  settlement.  Two  full  commissions 
were  allowed  the  two  active  executors,  one-half  of  the  third  com- 
mission was  allowed  the  third  executor,  and  the  remaining  one- 
half  was  allowed  the  absent  executor. 

Estate  of  more  than  $100,000.  Executors  also  trustees,  and 
they  turned  over  the  estate  to  themselves  as  trustees  —  held,  that 
they  were  each  entitled  to  full  commission.  Matter  of  Johnson, 
170  K  Y.  139,  modifying  57  App.  Div.  494,  67  N.  Y.  Supp. 
1004. 

An  executor,  one  of  two  or  more  named  in  a  will,  who  does  not 
act  or  qualify  until  after  the  death  of  one  who  did  qualify,  is  en- 
titled to  full  commissions  on  sums  received  and  paid  out  and  half 
commissions  on  sums  received  and  not  p^d  out.  Matter  of  Nel- 
son, 19  ]Sr.  Y.  St.  Kep.  902. 

^  1099    Estate    of    More    Than    $100,000  — One    Executor 
Dying. 

The  testator  died  in  1851 ;  had  an  estate  of  over  $100,000  and 
several  executors,  one  of  whom  was  the  widow,  Mrs.  Holbrook, 
who  lived  until  1874.  The  case  came  before  the  court  in  1878, 
and  on  a  claim  made  by  her  executors  for  commissions  on  her 
behalf  the  court  said:  "  She  gave  no  special  personal  attention  to 
the  management  of  the  estate,  and  if  her  right  to  commissions 
rested  alone  upon  actual  services  rendered  the  allowance  to  her 
would  properly  be  measured  upon  a  small  standard ;  but  in  estates 
exceeding  $100,000  the  statute  peremptorily  fixes  an  allowance  for 
each  of  the  executors  not  exceeding  three.  This  case  comes  within 
the  statute  and  commissions  should  be  allowed  her  on  sums  re- 
ceived and  paid  out  on  what  is  called  the  general  account."  (Thera 
seems  to  have  been  no  apportionment  of  any  part  of  her  commis- 
sions, since  this  was  before  the  law  provided  for  apportionment  in 
such  cases.)    Betts  v.  Betts,  4  Abb.  IST.  C.  317-437. 

Estate  of  over  $100,000  personal  with  two  executors.  One, 
after  serving  sixteen  months,  died ;  the  other  completed  the  trust 
duties  —  held,  that  two  full  commissions  should  be  allowed,  one 
to  the  surviving  executor,  etc.,  and  in  addition  one-half  of  the 
commission  allowed  by  law  upon  all  property  on  hand  and  undis- 
tributed at  the  death  of  the  coexecutor ;  and  to  the  executor  of  the 
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deceased  executor  commissions  on  all  property  actually  received, 
paid  out,  and  distributed  to  legatees  and  others  by  both  up  to  the 
death  of  one,  and  in  addition  one-half  the  commission  on  all  prop- 
erty held  by  both  executors  and  remaining  on  hand  at  the  date  of 
death  of  said  coexecutor,  thus  allowing  two  full  commissions. 
Matter  of  Newland,  7  Misc.  Rep.  T28,  59  ¥.  Y.  St.  Eep.  526,  28 
]^.  Y.  Supp.  496. 

Estate  of  over  $100,000  with  three  executors;  one  died  six 
months  after  appointment  —  held,  that  three  full  commissions 
should  be  apportioned  among  the  two  survivors  and  the  executor 
of  the  deceased  executor.  Welling  v.  Welling,  3  Dem.  511,  7  Civ. 
Pro.  92. 

In  Matter  of  Worthington  (51  N.  Y.  St.  Eep.  555,  558),  the 
estate  was  more  than  $100,000  and  there  were  four  executors, 
one  of  whom  after  serving  about  eight  years  was  declared  a  luna- 
tic, removed  from  ofBce,  and  afterward  died.  He  had  assigned  his 
right  to  commissions  to  his  attorney,  who  sought  to  be  made  a 
party  to  the  accounting  proceedings.  The  surrogate  said :  "  But  it 
appears  that  H.  was  entitled  to  no  commissions  on  the  corpus  of 
the  estate  because  of  his  removal  before  the  completion  of  his 
duties,  and  the  surrogate  quotes  with  approval  the  language  of 
the  Baker  case,  that  if  for  any  reason  the  trustee  does  not  per- 
form the  duty  his  right  to  commissions  is  not  complete,  and  adds, 
'  it  can,  therefore,  make  no  difference  whether  he  resigns,  die,  or 
be  removed  for  cause.  In  either  case  no  commissions  can  be  al- 
lowed.' " 

The  General  Term  said :  "  The  mode  of  ascertaining  and  fixing 
commissions  of  executors  are  entirely  statutory,  and  until  they  are 
so  ascertained  and  fixed  none  are  due,  and  in  this  case  by  reason 
of  the  lunacy  and  death  of  H.  none  ever  became  due  and  payable." 

The  Court  of  Appeals  in  affirming  the  General  Term  (141 
"N.  Y.  9),  only  discussed  the  nonassignability  of  commissions,  but 
said :  "  It  may  be  conceded  that  *  *  *  the  removed  executor 
had  actively  participated  for  many  years  in  the  management  and 
administration  of  the  estate,  and  that  his  representatives  were, 
therefore,  entitled  to  some  consideration  upon  the  final  allowance 
of  commissions  by  the  surrogate.  The  difficulty  in  the  way  of  the 
appellant  is  of  another  kind." 
54 
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^  1100    How  Value  of  Estate  is  Ascertained. 

Funeral  expenses  and  expenses  of  administration  are  not  debts 
within  the  meaning  of  section  2730,  Code  Civ.  Pro.,  to  be  deducted 
in  ascertaining  if  deceased  left  $100,000  of  personal  estate.  Mat- 
ter of  Franklin,  26  Misc.  Rep.  107,  56  N.  Y.  Supp.  858. 

The  section  has  been  amended  so  that  the  right  to  more  than  one 
commission  is  based  upon  the  gross  value  of  the  personal  estate, 
and  the  Franklin  and  other  similar  cases  are  no  longer  applicable. 

Income  cannot  be  added  to  principal  to  make  up  $100,000  and 
entitle  more  than  one  executor  to  full  commission.  Slosson  v.  Nay- 
lor,  2  Dem.  257. 

The  value  of  unsold  real  estate  which  is  by  the  will  converted 
into  personal  estate  may  be  considered  in  determining  whether  or 
not  the  estate  consists  of  more  than  $100,000  personal.  Matter  of 
Clinton,  16  Misc  Rep.  199,  74  K  Y.  St.  Rep.  534;  affd.,  12  App. 
Div.  132,  42  K  Y.  Siipp.  674. 

The  rule  that  for  the  purpose  of  ascertaining  if  the  estate 
amounts  to  more  than  $100,000  the  value  of  unsold  real  estate 
may  be  taken  into  consideration  does  not  apply  when  there  is  a 
discretionary  power  ©f  sale  which  does  not  work  an  equitable  con- 
version. Matter  of  McGlynn,  41  Misc.  Rep.  156,  83  N.  Y.  Supp. 
975. 

Where  personal  estate  did  not  amount  to  $100,000  but  the  exec- 
utors by  consent  of  all  parties  were  at  the  same  time  accounting 
for  rents  of  a  large  amount,  the  executors  were  allowed  commis- 
oions  as  if  the  personal  estate  were  $100,000.  Matter  of  Leggatt, 
4  Redf.  148. 

^  1101      Commissions    are    Not    Due    and    Payable    Until 
Awarded  and  Fixed  on  the  Accounting. 

The  representative  cannot  take  them  prior  to  the  accounting. 
TJ.  8.  Trust  Co.  v.  Bixby,  2  Dem.  494. 

Where  a  settlement  has  been  made  between  the  parties  and  dis- 
tribution made  before  judicial  settlement  and  commissions  taken 
at  that  time,  interest  will  not  be  charged  on  such  commissions  to 
date  of  judicial  settlement.  Matter  of  Franklin,  26  Misc.  Rep. 
107,  56  1^.  Y.  Supp.  858. 

The  allowance  of  commissions  to  an  executor  is  a  matter  to  be 
determined  by  the  surrogate,  and  an  executor  has  neither  the  power 
nor  the  right  to  pay  or  reserve  the  same  to  himself  tmtil  they  have 
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been  ascertained  and  allowed  in  the  manner  provided  by  statute. 
Matter  of  Furniss,  86  App.  Div.  96,  83  ii.  Y.  Supp.  530  j  Matter 
of  Dunkel,  5  Dem.  188,  10  JST.  Y.  St.  Eep.  213. 

In  Matter  of  Furniss  (86  App.  Div.  96),  the  court  said :  "  That 
the  allowance  of  commissions  to  an  executor  is  a  matter  to  be  de- 
termined by  the  surrogate,  and  that  by  the  terms  of  section  2730, 
Code  Civ.  Pro.,  such  allowance  was  not  to  be  made  until  the 
settlement  of  the  account,  for  the  executor  may,  by  his  own  mis- 
conduct in  his  administration  of  the  estate,  deprive  himself  of  the 
right  to  the  same." 

Executors,  having  taken  out  commissions  before  settlement, 
were  charged  with  interest  thereon  from  the  date  of  such  misap- 
propriation to  date  of  decree  allowing  commissions.  Freeman  v. 
Freeman,  4  Eedf.  211. 

Retention  of  an  amount  for  commissions  before  allowance  by 
surrogate  is  unlawful.     Wyckoff  v.  Van  Siclen,  3  Dem.  75. 

Administrator  not  entitled  to  commissions  until  they  have  been 
allowed  by  surrogate.     Carroll  v.  Hughes,  5  Redf.  337. 

^  1102     Must  be  Awarded  in  Accordance  with  Commissions 
Law  in  Force  at  Time  of  Accounting. 

The  right  to  commissions,  both  as  trustee,  executor,  and  admin- 
istrator, is  governed  by  the  same  law,  and  they  must  be  granted 
in  accordance  with  the  law  in  force  at  the  time  of  the  accounting. 
Naylor  v.  Gale,  73  Hun,  53,  66  ]^.  Y.  St.  Eep.  103,  25  N.  Y. 
Supp.  934;  Matter  of  Harris.  4  Dem.  463,  1  IT.  Y.  St.  Eep.  331. 

Right  to  earn  commissions. 

A  person  appointed  and  qualified  as  an  executor  has  the  right 
to  participate  in  the  conduct  of  the  business  of  the  estate  in  order 
that  he  may  not  be  deprived  of  some  part  of  his  commissions  by 
apportionment.     Matter  of  Delaplaine,  8  N.  Y.  St.  Eep.  776. 

Commissions  on  intermediate  or  compulsory  accounting. 

Where  there  is  an  intermediate  or  compulsory  accounting,  not 
for  the  purpose  of  distribution,  but  for  the  purpose  of  fixing 
charges  and  credits,  no  commissions  should  be  allowed  upon  the 
corpus  of  the  estate  remaining  undistributed.  Commissions  may 
be  allowed  upon  the  income,  and  should  be  paid  from  the  income. 
Matter  of  Stevens,  4:1  Misc.  Eep.  560. 
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^  1103      Ccmmissions  Not  Assignable. 

It  is  well  settled  that  executors  and  administrators  have  no 
absolute  right  to  commissions  until  they  are  determined  upon  and 
awarded  by  the  surrogate  on  a  judicial  settlement  of  their  ac- 
counts. That  they  are  unassignable  and  may  be  lost  by  misconduct 
or  resignation  or  death.  Matter  of  Worthington,  141  JST.  Y.  9, 
affg.  51  N.  Y.  St.  Rep.  555 ;  Matter  of  Fumiss,  86  App.  Div.  96 ; 
Matter  of  Dunl^d,  10  N.  Y.  St.  Eep.  213 ;  Baylor  v.  Qale,  73 
Hun,  53,  56  E".  Y.  St.  Eep.  103. 

^  1104  Commissions  Will  Not  be  Allowed  an  Executor  Who 
Renounces  Pursuant  to  an  Agreement  to  Receive 
the  Whole  or  Any  Part  of  the  Commissions. 

An  executor  can  no  more  for  a  consideration  dispose  of  his 
right  to  act  as  executor  than  a  public  officer  could  the  right  to 
exercise  the  functions  of  his  office.  It  has  many  times  been  held 
that  the  assignment  by  a  public  officer  of  his  fees  or  salary  before 
earned  is  void  as  against  piTblic  policy.  Boivery  Nat.  Bank  v. 
Wilson,  122  N.  Y.  478 ;  Taft  v.  Marsily,  120  id.  474 ;  Lawrence 
V.  Townsend,  88  id.  24;  Bliss  v.  Lawrence,  58  id.  442.  An 
executor  is  named  in  a  will  because  the  person  making  it  has 
confidence  in  his  integrity,  and  when  the  will  has  been  admitted 
to  probate  and  letters  testamentary  issued,  the  position  which, 
prior  to  the  death  of  the  testator  was  one  of  confidence,  has  be- 
come one  of  trust.  The  person  is  not  obliged  to  act  as  executor. 
He  can  renounce  his  right,  but  he  cannot  sell  it,  and  if  he 
attempts  to  do  so,  any  agreement  for  that  purpose  which  has  for 
its  object  the  payment  of  a  consideration  cannot  be  enforced. 
Proper  respect  for  the  wishes  of  the  dead  as  well  as  the  due  ad- 
ministration of  justice  prohibits  one  from  enriching  his  own 
pocket  in  this  way. 

In  Matter  of  Worthington  (supra),  it  was  held  that  an  agree- 
ment to  dispose  of  commissions  until  they  had  been  actually 
ascertained  and  fixed  by  the  surrogate  was  void  as  against  public 
policy,  inasmuch  as  it  diminished  the  incentive  to  diligence  and 
zeal  in  the  administration  of  the  trust.  If  the  commissions  of 
an  executor  which  have  been  partially  earned  cannot  be  assigned 
until  they  have  been  actually  ascertained  and  fixed  by  the  surro- 
gate, much  less  then  can  an  agreement  not  to  Derform  any  service 
at  all,  for  a  consideration,  be  enforced. 
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But  we  do  not  understand  that  this  question  is  an  open  one  in 
this  State.  In  Staunton  v.  Parker  (19  Hun,  55)'  it  was  held  that 
an  agreement  to  renounce  the  office  of  executor  for  a  consideration 
was  void  as  against  public  policy.  It  is  true  the  agreement 
there  was  made  prior  to  the  death  of  the  testator,  but  that  is 
immaterial.  The  principle  to  be  applied  is  the  same,  which  is, 
that  a  person  who  is  named  as  executor  in  a  will  cannot  dispose 
of  that  position  for  a  consideration.  The  words  of  the  surrogate, 
used  in  refusing  to  give  effect  to  the  agreement  in  that  case  are 
quite  pertinent.  He  said :  "  If  agreements  of  this  nature  are 
to  be  enforced,  then  surely  testators  may  well  doubt  not  only  as 
to  who  will  carry  out  their  wills,  but  whether  they  will  be  carried 
out  at  all  J  *  *  *  and  if  the  will  may  be  varied  by  agree- 
ment in  the  lifetime  of  the  testator  in  a  minor  respect,  it  may  be 
varied  in  an  important  one,  and  the  door  would  be  thrown  wide 
open  to  fraud  and  corruption  on  the  part  of  designing  men  and 
intriguing  descendants  and  imposition  upon  confiding  testators." 
Oakeshott  v.  Smith,  104  App.  Div.  384;  affd.,  185  IsT.  Y.  583.     ; 

^  1105     Commissions  on  Resignation. 

In  re  Douglas  (60  App.  Div.  64,  69  IST.  Y.  Supp.  678)  was  a 
case  of  resignation,  and  the  court  held  that  full  commissions  should 
not  be  allowed. 

In  Matter  of  Hayden  (54  Hun,  197;  affd.  without  opinion, 
125  N.  Y.  776),  the  executors  were  accounting  on  their  applica- 
tion for  leave  to  resign.  The  estate  was  over  $100,000  and  there 
were  three  executors  and  one  had  done  all  the  work.  He  asked 
for  three  full  commissions  on  the  uninvested  value  of  the  body 
of  the  estate  not  expended  and  upon  that  portion  received  and  paid 
out.  The  court  held  that  the  executors  having  resigned  before 
completing  their  duties  they  were  not  entitled  to  commissions  on 
the  body  of  the  estate;  as  to  the  three  full  commissions  on  the 
amount  received  and  paid  out,  the  court  said:  "Section  2736 
(§  2730)  of  the  Code  provides  for  commissions  where  the  trust 
has  been  fully  executed.  It  evidently  has  no  application  to  a 
case  where  the  trust  is  not  executed,  and  the  executors  resign  be- 
fore their  duties  are  finished.  In  such  a  case  we  think  no  executor 
has  the  right  to  claim  either  for  himself  or  for  his  associate  execu- 
tors, the  three  commissions  allowed  by  the  section."  One  full 
commission  was  allowed  on  the  amount  received  and  paid  out. 
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*|I  1106     Commissions  on  Removal  for  Cause. 

In  Matter  of  Baher  (35  Hun,  272),  the  administrator  with 
the  will  annexed  was  removed  for  failure  to  file  a  bond  about 
eighteen  months  after  his  appointment,  and  it  was  held  that  as 
he  had  not  completed  his  trust  he  was  in  the  same  position  as  one 
asking  to  resign  and  ought  not  to  be  allowed  commissions  on  un- 
converted real  estate. 

Where  letters  are  revoked  for  misconduct  before  the  funds  have 
been  paid  out,  but  one-half  commissions  are  allowable.  Ly en- 
decker  V.  Eisemann,  3  Dem.  72. 

On  death,  resignation  or  removal. 

When  an, executor  resigns  or  is  removed  before  the  completion 
of  his  duties  he  is  not  entitled,  under  section  2730,  Code  Civ.  Pro., 
to  draw  a  full  commission  either  for  his  own  benefit  or  that  of 
his  associates.  In  such  cases  the  amount  of  compensation  to  be 
allowed  for  his  services  is  not  measured  by  section  2730,  Code  Civ. 
Pro.,  but  is  in  the  discretion  of  the  surrogate.  The  executors  to 
whom  commissions  are  to  be  awarded  under  that  section  are  those 
who  are  such  at  the  time  of  the  judicial  settlement,  and  not  those 
who  may  have  been  at  some  prior  time  and  who  for  any  cause 
are  no  longer  before  the  surrogate  as  such  officers.  Matter  of 
McCormick,  46  Misc.  Eep.  386. 

On  succeeding  deceased  executors. 

An  executor  who  does  not  qualify  until  after  the  death  of  his  co- 
executor  is  entitled  to  commissions  upon  what  he  receives  and 
pays  out,  no  matter  what  commissions  have  been  allowed  his  co- 
executor.    Matter  of  Depew,  6  Dem.  54. 

^  1107    Commissions  Both  as  Executor  and  Trustee. 

Double  commissions  to  the  same  persons,  first  in  the  character 
of  executors  and  then  in  that  of  trustees,  are  to  be  awarded  only 
when  the  will  contemplates  a  several  and  separable  action  in  each 
capacity,  not  at  the  same  but  different  stages  of  the  administra- 
tion, and  that  they  are  not  to  be  allowed  where  the  will  makes  no 
such  separation  but  blends  the  two  duties  and  commingles  them 
without  a  severance.  To  the  ordinary  duties  of  an  executor  may 
he  added  the  performance  of  a  trust  in  such  a  manner  that  the 
two  functions  run  on  together.  Mc Alpine  v.  Potter,  126  N.  Y. 
385. 
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An  executor  will  contiirae  to  act  as  executor  and  not  as  trustee 
after  an  accounting  where  the  will  does  not  separate  the  two 
offices,  and  the  former  decree  does  not  provide  for  such  separation. 
Matter  of  Hood,  98  IST.  Y.  363. 

Gift  of  whole  estate  to  executors  as  trustees  for  the  support  of 
the  husband  during  his  life,  and  then  for  distribution  —  held,  not 
to  create  a  trust  separate  from  the  functions  of  the  executorship 
and  not  to  authorize  the  allowance  of  double  commissions.  Matter 
of  Bennett,  42  IsT.  Y.  Supp.  674;  reported  below  as  Matter  of 
Clinton,  16  Misc.  Eep.  199,  74  IST.  Y.  St.  Eep.  534,  38  IST.  Y. 
Supp.  945. 

Where  a  trust  fund  has  been  separated  pursuant  to  a  decree  on 
executor's  final  accounting  and  invested  by  itself,  the  trustee  is 
allowed  full  commissions  on  distributing  it,  although  he  was  al- 
lowed full  commissions  on  his  accounting  as  executor.  Hall  v. 
Campbell  1  Dem.  415.  See  Hall  v.  Hall,  18  Hun,  558,  78  N.  Y. 
535. 

Double  commissions  not  allowed  where  there  has  been  no  separa- 
tion of  the  fund.    Matter  of  8t%rr,  2  Dem.  141. 

Direction  to  executors  to  carry  on  the  business  of  the  testator 
for  the  benefit  of  his  wife  and  daughter  during  their  lives,  and 
then  distributed  —  held,  no  separation  of  the  functions  of  executor 
and  trustee  and  that  only  one  commission  was  allowable.  Johnson 
V.  Lawrence,  95  IST.  Y.  154. 

Where  the  executors  had  an  accounting  and  the  trust  fund  was 
established  and  they  were  allowed  full  commissions  upon  an  ac- 
counting as  trustees  upon  the  death  of  one  of  the  beneficiaries,  it 
was  held  that  it  was  a  case  of  double  commissions,  even  though 
there  had  been  no  actual  division  of  the  trust  funds  as  directed 
by  the  will.     Laytin  v.  Davidson,  95  IST.  Y.  263. 

The  use  of  the  term  "  executors  and  trustees  "  does  not  neces- 
sarily define  the  character  of  the  office.  Whether  they  are  to  act 
in  the  capacity  of  executors  or  that  of  trustees  is  to  be  determined 
by  the  functions  which  they  are  to  perform  —  held  in  this  case, 
that  the  functions  were  separate.  Matter  of  Curtiss,  15  Misc.  Rep. 
545,  73  'N.  Y.  St.  Rep.  124;  affd.,  9  App.  Div.  285,  41  N.  Y. 
Supp.  1111. 

The  will  created  a  series  of  separate  trust  estates  for  the  lives 
of  specified  beneficiaries,  and  gave  in  detail  directions  for  such 
separation  and  further  management  —  held,  that  the  functions  of 
executor  and  trustee  were  separate.  Phoenix  v.  Livingston,  101 
N.  Y.  451. 
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No  direction  for  the  division  of  tlie  estate  into  separate  funds 
or  trusts,  nor  any  judicial  settlement  —  held,  double  commissions 
not  allowed.    Matter  of  Slocum,  169  N.  Y.  153. 

In  a  case  where  the  estate  had  not  been  converted  and  no  separa- 
tion of  the  duties  by  a  decree  had  taken  place,  it  was  held  that 
double  commissions  were  not  allowable.  Matter  of  Hogarty,  62 
App.  Div.  T9,  70  N.  Y.  Supp.  839,  modifying  34  Misc.  Rep. 
610,  70  N.  Y.  Supp.  428. 

Where  a  decree  on  intermediate  accounting  directs  the  execu- 
tors to  hold  a  fund  as  trustees  and  a  fair  construction  of  the  will 
does  not  constitute  them  trustees,  the  decree  will  not  have  that 
effect  and  does  not  furnish  ground  for  awarding  double  commis- 
sions.   McKie  V.  Clark,  3  Dem.  380. 

Not  entitled  to  double  commissions  when  there  was  no  trustee- 
ship separate  from  oflSce  as  executor.    Hall  v.  Hall,  78  N.  Y.  535. 

^  1108     Pajmient  for  Surety  Bond  May  be  Included  as  Ex- 
penses in  Certain  Cases. 

Any  receiver,  assignee,  guardian,  trustee,  committee,  executor  or  admin- 
istrator or  person  appointed  under  section  ninety-one  of  the  real  property 
law  or  under  section  eiglit  of  the  personal  property  law  required  by  law  to 
give  a,  bond  as  such  may  include  as  a  part  of  his  necessary  expenses  such 
reasonable  sum  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon  as  such  court  or  judge  allows. 

From  §  3320,  Code  Civ.  Pro. 

Expenses  of  intermediate  or  compulsory  accounting. 

Expenses  of  an  intermediate  or  compulsory  accounting  are  made 
payable  by  the  parties  personally  or  from  either  corpus  or  income, 
or  divided  between  corpus  and  income  in  the  discretion  of  the  sur- 
rogate, based  upon  the  facts  of  each  particular  case.  Matter  of 
Stevens,  47  Misc.  Eep.  560. 
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€|  1109     Decree  of  Judicial  Settlement. 

The  account  of  the  representative  having  been  examined,  con- 
tested, and  settled,  the  amount  of  the  estate  which  remains  for 
distribution  becomes  fixed  and  the  summary  of  such  account  as 
allowed  and  adjusted  is  embodied  in  the  decree  of  judicial  settle- 
ment. But  there  remain  other  questions  to  be  determined  before 
the  decree  shall  be  finally  settled  upon  and  filed. 

The  rights  of  the  various  interested  parties  to  share  in  the  sur- 
plus must  also  be  determined,  and  it  is  the  office  of  the  decree 
not  only  to  settle  the  account  but  to  direct  a  proper  distribution  of 
the  sum  remaining  on  hand. 

In  cases  of  intestacy  distribution  must  be  made  to  the  next  of 
kin  according  to  their  rights.  In  cases  of  testacy  distribution 
must  be  made  among  the  legatees  in  accordance  with  their  re- 
spective rights. 

To  determine  these  questions  proof  may  be  taken  to  show  who 
are  the  persons  entitled  to  the  surplus  and  the  amount  of  their  re- 
spective shares. 

In  nearly  every  case  the  surrogate  has  full  and  complete  juris- 
diction to  determine  every  question  which  must  be  decided  to  en- 
able him  to  make  a  proper  decree  of  distribution. 
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^  1110     Decree  for  Payment  and  Distribution. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this  article,  and 
any  part  of  the  estate  remains  and  is  ready  to  be  distributed  to  the  cred- 
itors, legatees,  next  of  kin,  husband  or  wife  of  the  decedent,  or  their  assigns, 
the  decree  must  direct  the  payment  and  distribution  thereof  to  the  persons 
so  entitled,  according  to  their  respective  rights.  In  case  of  whole  or  partial 
intestacy  the  decree  must  direct  immediate  payment  and  distribution  to 
creditors,  next  of  kin,  husband  or  wife  of  the  decedent,  or  their  assigns, 
where  the  executor  or  administrator  has  petitioned  voluntarily  for  judicial 
settlement  of  his  account  as,  and  in  the  case  provided  in  subdivision  two  of 
section  twenty-seven  hundred  and  twenty-eight  of  this  article;  but  such 
decree  shall  not  direct  the  payment  of  any  legacy  prior  to  the  expiration  of 
one  year  after  the  granting  of  letters  upon  such  estate,  unless  the  will  other- 
wise directs.  If  any  person,  who  is  a  necessary  party  for  that  purpose,  has 
not  been  cited  or  has  not  appeared,  a  supplemental  citation  must  be  issued, 
as  prescribed  in  section  twenty-seven  hundred  and  twenty-seven  of  this  act. 
Where  the  validity  of  the  debt,  claim  or  distributive  share  is  admitted  Or 
has  been  established  upon  the  accounting  or  other  proceeding  in  the  surro- 
gate's court  or  other  court  of  competent  jurisdiction,  the  decree  must  deter- 
mine to  whom  it  is  payable,  the  sum  to  be  paid  by  reason  thereof  and  all 
other  questions  concerning  the  same.  With  respect  to  the  matters  enumer- 
ated in  this  section  the  decree  is  conclusive  as  a  judgment  upon  each  party 
to  the  special  proceeding  who  was  duly  cited  or  appeared,  and  upon  every 
person  deriving  title  from  such  party.  §  2743,  Cede  Civ.  Pro. 

Supplemental  citation. 

If  any  person  who  is  a  necessary  party  to  the  determination  of  all  ques- 
tions of  payment  and  distribution  has  not  been  cited  or  has  not  appeared  a 
supplemental  citation  must  be  issued  as  prescribed  in  section  2727. 

From  §  2743,  Code  Civ.  Pro. 

^  1111     Decree    of   Judicial    Settlement    Should    Recite   the 
Service  of  Citation  upon  All  Parties. 

Jurisdiction  of  all  parties  cited  may  have  been  properly  ob- 
tained by  service  upon  them,  but  in  the  course  of  time  such  proof 
may  be  lost  or  inadvertently  misplaced  in  the  records  of  the  sur- 
rogate's office  and  thereby  an  opening  be  left  to  raise  a  question 
as  to  the  conclusiveness  of  the  decree  upon  all  parties  interested. 
By  section  2473  of  the  Code  of  Civil  Procedure  it  is  provided  that 
the  fact  that  the  parties  v^ere  duly  cited  is  presumptively  proved 
by  a  recital  of  that  fact  in  the  decree. 

It  is,  therefore,  an  important  measure  of  precaution  against  the 
loss  or  misplacing  of  such  proof  that  the  decree  should  contain 
such  a  recital. 


859  Contents  of  Deceee.  t  1112 

^  1112     Jxirisdiction  to  Construe  a  Will  upon  Rendering  a 
Decree  of  Judicial  Settlement. 

For  rules  of  construction  consult  1[  333. 

The  surrogate  in  a  proceeding  before  him  having  for  its  object 
the  settlement  of  the  executor's  accounts  and  the  making  of  a 
decree  of  distribution  when  all  the  parties  in  interest  are  present 
has  authority  to  construe  the  provisions  of  the  will  and  determine 
its  meaning  and  validity.  Garlock  v.  Yandervort,  128  N.  Y.  374; 
Matter  of  French,  52  Hun,  303,  23  N.  T.  St.  Kep.  450,  5  IST.  Y. 
Supp.  249 ;  Matter  of  Young,  17  Misc.  Rep.  660,  41  N.  Y.  Supp. 
539 ;  affd.,  44  id.  585 ;  Baldwin  v.  Smith,  3  App.  Div.  350 ;  Wash- 
hon  V.  Cope,  144  IS^.  Y.  287,  revg.  67  Hun,  272,  22  IST.  Y.  Supp. 
241,  50  K  Y.  St.  Eep.  821. 

Jurisdiction  to  construe  will  of  real  and  personal. 

It  is  undoubtedly  true  that,  upon  the  probate  of  a  will,  the  sur- 
rogate has  no  power  to  construe  such  provisions  of  the  same  as 
affect  the  disposition  of  realty.  But,  upon  the  judicial  settlement 
of  the  accounts  of  an  executor  or  trustee,  the  surrogate  has  full 
power  to  pass  upon  all  questions  that  are  necessarily  involved  in 
such  accounting  whether  they  refer  to  real  estate  or  are  simply 
confined  to  personalty.  Matter  of  Bruchaeser,  49  Misc.  Rep.  197 ; 
Matter  of  Perkins,  75  Hun,  129,  57  K  Y.  St.  Rep.  228,  26  IsT.  Y. 
Supp.  958 ;  affd.,  145  JST.  Y.  599. 

The  surrogate  has  jurisdiction  to  construe  will  on  application  to 
compel  an  executor  to  account.  Matter  of  Metcalfe,  1  Gibb.  Sur. 
Rep.  16. 

Wills  construed. 

Where  a  question  arises  over  the  validity  and  effectiveness  of 
legacies,  the  surrogate  has  jurisdiction  on  judicial  settlement  to 
construe  the  will  and  determine  the  question.  Tappen  v.  M.  E. 
Church,  3  Dem.  187. 

Where  a  citizen  of  this  country,  claiming  his  domicile  here, 
but  temporarily  residing  abroad,  executes  a  will  abroad,  such  will 
must  be  construed  by  our  courts  according  to  our  laws.  Caulfleld 
v,  Sullivan,  85  N.  Y.  153. 

Where  bequest  was  to  "  home  and  foreign  mission,"  parol  testi- 
mony was  admitted  showing  that  those  societies  of  the  Presby- 
terian Church  were  intended.  Board  of  Missions  v.  Scovell,  3 
Dem,  516. 
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Construction  agreed  upon. 

Where  piarties  have  agreed  and  acted  upon  a  certain  construe^ 
tion  of  a  will  for  twenty  years,  no  other  construction  will  be  given 
it.    Beid  v.  Bprague,  1'2,  IT.  Y.  457, 

^  1113     Effect  to  be  Given  to  Words  of  Desire,  Wish,  and 
Request  Contained  in  a  Will. 

It  is  perfectly  well  settled  that  what  are  denominated  precatory 
words,  expressive  of  a  wish  or  desire,  may,  in  given  instances, 
create  a  trust  or  impose  a  charge.  Without  a  detailed  considera- 
tion of  the  cases,  it  is  quite  clear,  that,  as  a  general  rule,  they 
turn  upon  one  important  and  vital  inquiry,  and  that  is,  whether 
the  alleged  bequest  is  so  definite  as  to  amount  and  subject-matter 
as  to  be  capable  of  execution  by  the  court,  6r  whether  it  so  depends 
upon  the  discretion  of  the  general  devisee  as  to  be  incapable  of 
execution  without  superseding  that  discretion.  In  the  latter  case 
there  can  neither  be  a  trust  nor  a  charge,  while  in  the  former  there 
may  be,  and  will  be,  if  such  appears  to  have  been  the  testamen- 
tary intention.  The  distinction  is  clearly  drawn,  and  was  acted 
upon  in  Lawrence  v.  Cooke  (104  IST.  Y.  632).  The  word  there 
used  was  "  enjoin,"  in  itself  a  more  imperative  word  than  "  wish," 
and  yet  a  trust  or  charge  was  denied,  because  by  the  terms  of  the 
command  the  payment  to  the  granddaughter  was  placed. wholly 
within  the  discretion  of  the  residuary  devisee,  and  could  not  be 
touched  by  the  court  without  its  utter  destruction.  The  provision 
to  be  made  was  at  such  times,  in  such  manner,  and  in  such  amounts 
as  the  devisee  shoiild  judge  to  be  expedient,  and  controlled  only  by 
what  her  own  sense  of  justice  and  Christian  duty  should  dictate. 
It  was  added  that,  if  she  had  been  enjoined  to  make  suitable  pro- 
vision out  of  the  residuary  estate,  a  charge  would  have  been 
created,  for  what  would  be  "  suitable  "  could  be  determined  as  a 
fact,  and  would  be  independent  and  outside  of  the  mere  choice 
or  whim  of  the  devisee.  If  the  word  had  been  "  wish  "  instead  of 
"  enjoin,"  the  result  could  not  have  been  different  upon  either 
branch  of  the  conclusion.  The  doctrine  is  clearly  and  strongly 
stated  in  Warner  v.  Bates  (98  Mass.  277),  and  had  an  early 
illustration  in  Malim  v.  Keighley  (2  Ves.  Ch.  532).  The  primary 
question  ^'n  every  case  is  the  intention  of  the  testator,  and  whether 
in  the  use  of  precatory  words  he  meant  merely  to  advise  or  in- 
fluence the  discretion  of  the  devisee,  or  himself  to  control  or  di- 
rect the  disposition  intended.     In  such  a  case  we  must  look  at  the 
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whole  will,  so  far  as  it  bears  upon  the  inquiry,  and  the  use  of  the 
words  "  I  wish  "  or  "  I  desire  "  is  by  no  means  conclusive.  They 
serve  to  raise  the  question,  but  not  necessarily  to  decide  it. 
Phillips  V.  Phillips,  112  N.  Y.  204. 

Wish,  etc.,  not  effective. 

Testator  devised  all  his  estate  to  his  wife  and  then  said :  "  It 
is  my  wish  and  desire  that  my  wife  shall  pay,"  etc. —  held,  no 
liability  created.  Post  v.  Moore,  181  JST.  Y.  15,  a%.  89  App. 
Div.  613,  distinguishing  Oollister  v.  Fassitt,  163  IST.  Y.  281; 
which  affd.  23  App.  Div.  466,  48  N.  Y.  Supp.  792. 

Words  of  wish  and  devise  stated  not  to  be  intended  as  a  direc- 
tion or  instruction  —  held  not  to  be  effective  to  constitute  a  trust. 
Wood  v.  Seward,  4  E«df.  271. 

The  testator  gate  his  wife  the  whole  residuary  estate  request- 
ing her  to  make  a  certain  disposition  of  it  at  her  death  —  held, 
an  absolute  gift.     Foose  v.  Whitmore,  82  IST.  Y.  405. 

Absolute  gift  to  wife  with  expression  of  desire  and  request 
that  certain  disposition  of  the  property  should  be  made  by  her  — 
held  no  limitation  upon  her  right  of  disposition.  Clay  v.  Wood, 
153  ISr.  Y.  134,  affg.  91  Hun,  398,  70  K  Y.  St.  Eep.  781,  36 
N.  Y.  Supp.  317. 

Absolute  gift  of  residuary  estate  to  wife  with  expression  of 
expectation  and  desire  that  she  should  not  do  certain  things  — 
held,  that  the  right  of  disposition  was  absolute.  Matter  of  Gard- 
ner, 140  K  Y.  122,  affg.  69  Hun,  50,  52  E".  Y.  St.  Eep.  810,  23 
N.  Y.  Supp.  429. 

Absolute  gift  to  daughter  and  continuing:  "  I  enjoin  upon  her 
to  make  provision,"  etc. —  held  an  absolute  gift.  Lawrence  v. 
Cooke,  104  N.  Y.  632. 

"  It  is  my  desire  and  request  that  S.  watch  over  and  care  for," 
etc. —  held  not  to  create  a  trust  or  impose  an  obligation.  Wilde 
V.  Smith,  2  Dem.  93. 

Wish,  etc.,  effective. 

Gift  of  whole  estate  to  wife  saying:  "If  she  find  it  always 
convenient  to  give  my  brother,"  etc. —  held  there  being  sufficient 
income,  that  the  provision  for  the  brother  was  valid.  Phillips  v. 
Phillips,  112  N.  Y.  197. 

Gift  in  trust  for  support  of  husband,  at  his  death,  what  re- 
mained was  subject  to  his  will  for  charitable  purposes,  "  but  it  is 
my  wish  that  one-half  should  go,"  etc. —  held  the  husband  dying 
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before  the  wife  and  leaving  the  power  unexecuted,  that  there  was 
a  valid  gift  over.  Decher  v.  High  8t.  M.  E.  C,  27  App.  Div.  408, 
50  N.  Y.  Supp.  260. 

Rules  applied  ia  construing  codicil  to  will. 

A  revocation  of  an  earlier  disposition  of  a  will  by  a  later  one, 
or  by  a  codicil,  on  the  ground  of  repugnancy,  is  never  anything  but 
a  rule  of  necessity,  and  operates  only  so  far  as  is  requisite  to  give 
the  later  provision  effect.    Pierpont  v.  Patrick,  53  IST.  Y.  595. 

Where  provisions  are  repugnant  it  is  the  duty  of  the  court  to 
preserve  the  paramount  intention  of  the  testator  at  the  expense 
even  of  some  subordinate  particulars.  Taggart  v.  Murray,  53 
N.  Y.  233 ;  Austin  v.  Oakes,  117  id.  577. 

^  1114     Questions  Concerning  the  Right  to  Legacies  or  Dis- 
tributive Shares. 

The  jurisdiction  of  the  surrogate  to  determine  questions  affect- 
ing the  right  to  a  distributive  share  of  the  estate  has  been  uni- 
formly upheld.  Foster  v.  Eawley,  8  Hun,  68 ;  Adee  v.  Campbell, 
14  id.  551,  and  also  in  79  N.  Y.  52;  Hurtin  v,  Proal,  3  Bradf. 
414;  Ferrie  v.  Public  Adm.,  id.  151-249  and  4  Bradf.  28;  affd., 
23  K  Y.  90. 

It  is  well  settled  that  a  surrogate  has  power,  for  the  purpose  of 
distributing  the  estate  to  the  persons  entitled  as  legatees,  next  of 
kin,  husband,  or  wife,  according  to  their  respective  rights,  to  ascer- 
tain who  are  the  persons  interested,  and  what  is  the  amount  to 
which  each  is  entitled.  Fowler  v.  Lockwood,  3  Redf.  465 ;  Du 
Bois  V.  Brown,  1  Dem.  317 ;  Gibbons  v.  Shepard,  2  id.  247 ;  Mat- 
ter of  Collyer,  4  id.  24;  Matter  of  Thompson,  5  id.  117-124; 
Matter  of  Gilligan,  3  IST.  Y.  Supp.  17 ;  Matter  of  Oeorge,  id. 
426  ;  Riggs  v.  Cragg,  89  JST.  Y.  479. 

To  accomplish  that  end  he  has  jurisdiction  to  construe  a  will  to 
determine  to  whom  legacies  shall  be  paid.  Matter  of  Verplanck, 
91  ]Sr.  Y.  439;  Purdy  v.  Hayt,  93  id.  446. 

The  surrogate  may  determine  how  much  has  been  paid  by  the 
representative  to  a  next  of  kin  or  legatee  to  apply  on  his  share 
although  such  person  denies  the  payment.  Matter  of  Robinson, 
42  Misc.  Eep.  169,  85  IT.  Y.  Supp.  1087. 

As  incidental  to  the  power  to  settle  the  account  the  surrogate  has 
jurisdiction  to  determine  whether  the  principal  of  the  fund  has 
been  properly  disposed  of.  Matter  of  Wilkin,  90  App.  Div.  324, 
86  IST.  Y.  Supp.  360;  later  appeal,  100  App.  Div.  509. 
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^  1115  The  Surrogate  Has  Jurisdiction  to  Determine 
Whether  There  Should  be  Offset  Against  a  Dis- 
tributive Share  a  Debt  Due  the  Estate  Arising 
Out  of  Alleged  Payments  to  the  Distributee  and 
the  Amount  Thereof. 

"  Throughout  the  argument  in  the  brief  filed  by  the  contestant, 
the  idea  of  his  attorney  seems  to  be  that  the  court  has  no  juris- 
diction to  try  the  question  of  the  debt  due  the  decedent's  estate 
unless  a  stipulation  shall  have  been  entered  into  as  is  provided 
by  the  Code  of  Civil  Procedure  or  unless  an  account  of  the  debt 
has  been  presented  to  and  either  allowed  or  objected  to  by  the  Ic^'al 
representative  of  the  decedent. 

"  However,  this  proceeding  is  not  being  prosecuted  by  the 
claimant  endeavoring  to  try  the  validity  of  the  claim  which  he 
alleges  to  hold  against  decedent's  estate  but  is  a  proceeding  wherein 
the  administrator  seeks  to  justify  payments  made  by  him  in  the 
distribution  of  the  decedent's  estate. 

"  Upon  the  final  accounting  the  surrogate  has  jurisdiction  and 
must  inquire  into  the  allegation  of  payments  made  by  the  legal 
representative  of  the  estate.  Matter  of  Underhill,  117  ~S.  Y. 
471.  The  surrogate  determines  the  validity  of  the  payments 
made  by  the  executor  and  after  such  determination  the  amount  of 
the  estate  for  the  purpose  of  distribution  is  also  determined,  that 
amount  of  course  enhanced  by  disallowing  any  payments  alkged 
to  have  been  made  on  account  of  the  estate  where  the  same  may 
have  been  an  overpayment  and  when  the  distributee  is  a  party  to 
the  accounting.  The  surrogate  has  jurisdiction  to  determine  the 
amount  of  payments  which  the  administrator  shall  have  credit  for, 
because  upon  the  determination  of  that  fact  depends  the  question 
of  the  amount  of  assets  with  which  the  administrator  is  to  be 
charged  for  the  purpose  of  decreeing  distribution  of  the  decedent's 
estate.  The  power  to  decide  those  facts  as  to  payment  springs  from 
the  power  of  the  surrogate  over  the  accounts  of  the  administrator 
and  his  power  to  allow  the  legal  and  disallow  the  illegal  payments 
which  the  administrator  may  have  made  and  which  he  claims  in 
his  account.  Having  this  power,  it  may  well  be  that  all  the  facts 
which  are  material  in  the  course  of  the  investigation  which  the 
surrogate  may  properly  make  should  be  before  him. 

"  Though  a  judicial  officer  with  limited  and  prescribed  powers, 
the  surrogate  in  a  proceeding  before  him  having  for  its  object  the 
settlement  of  an  executor's  account  and  to  obtain  a  decree  direct- 
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ing  the  distribution  of  the  funds  in  his  hands,  and  with  all  parties 
in  interest  present,  may  construe  the  provisions  of  a  will  when- 
ever such  a  determination  is  necessary  in  order  to  make  a  decree 
of  distribution.  Code  Civ.  Pro.,  §  2472;  Matter  of  Yerplanck,  91 
IST.  Y.  439.  Such  a  jurisdiction  is  one  which  is  incidental  to  the 
office  of  the  surrogate  and  which  places  clearly  the  authority  con- 
ferred upon  him  by  statute,  and  if  the  surrogate  is  thus  entitled 
to  construe  the  provisions  of  a  will  in  order  to  determine  the  dis- 
tributive shares  and  interests,  he  also  should  be  entitled  to  hear 
the  testimony  of  the  administrator  in  this  proceeding  as  to  pay- 
ments claimed  to  have  been  made  by  him  in  the  process  of  the 
administration  of  the  estate  in  his  hands. 

"  This  is  an  application  for  the  final  judicial  settlement  of  the 
accounts  of  the  administrator  and  it  would  seem  from  the  opinion 
of  the  court  in  Riggs  v.  Cragg  (89  IST.  Y.  479),  that  the  Surro- 
gate's Court  can  exercise  the  powers  prescribed  by  statute  and  such 
incidental  powers  as  are  requisite  to  the  exercising  of  the  powers 
expressly  given,  and  that  having  all  parties  in  interest  before  him 
upon  this  accounting  the  surrogate  is  entitled  to  settle  and  deter- 
mine all  questions  concerning  any  debt,  claim,  legacy,  bequest,  or 
distributive  share,  to  whom  the  same  shall  be  payable,  and  the 
sums  to  be  paid  to  each  person  interested. 

"As  to  whether  the  given  transaction  is  to  be  considered  as  a 
payment  is  a  question  which  is  for  the  determination  of  the 
surrogate  and  as  it  may  or  may  not  be  determined  in  the  ad- 
ministrator's favor  the  administrator  may  present  his  evidence  and 
be  heard  before  the  court."  Matter  of  Robinson,  42  Misc.  Eep. 
168,  85  ]Sr.  Y.  Supp.  1087. 

The  father  signed  a  note  with  his  son  and  afterward  took  up  the 
note,  having  it  in  his  possession  at  the  time  of  his  death  —  held, 
that  the  amount  due  should  be  offset  against  the  distributive  share 
of  the  son.    Eltinge  v.  Hull,  2  Dem.  562. 

^  1116  WHere  Bequest  is  Made  to  a  Corporation,  Surrogate 
May  Determine  Whether  It  is  a  De  Facto  Corpo- 
ration. 

In  Matter  of  Arden  (20  N.  Y.  St.  Eep.  865,  4  IST.  Y.  Supp.  177), 
the  right  of  a  residuary  legatee  to  take  the  bequest  was  challenged 
on  the  ground,  among  others,  that  the  church  was  not  legally  in- 
corporated.    The  surrogate  determined  that  question,  but  refused 
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to  consider  whetlier  it  had  been  dissolved  or  had  forfeited  its 
charter  by  acts  subsequent  to  the  incorporation.  The  issue  was 
made  on  probate. 

Carpenter  v.  Historical  Society  (2  Dem.  574)  was  a  case  where 
a  legatee  applied  to  be  made  a  party  to  probate  proceedings,  and 
the  question  arose  whether  the  legatee  was  a  corporation  or  a 
voluntary  association. 

The  surrogate  considered  the  certificate  of  incorporation  and 
the  act  under  which  due  incorporation  was  claimed,  and  decided 
that  the  applicant  had  a  corporate  existence. 

In  Smith  v.  Havens  Belief  Fund  Society  (44  Misc.  Eep.  594— 
606),  the  Supreme  Court  in  an  action  to  construe  a  will  considered 
the  certificate  of  incorporation  and  determined  for  the  purposes  of 
that  action  that  the  society  was  legally  incorporated. 

Surrogate  may  recognize  a  de  facto  corporation. 

It  is  not  claimed  that  the  regularity  of  the  incorporation  or 
organization  can  be  questioned  collaterally,  as  clearly  it  cannot; 
but  it  is  insisted  that  the  corporation  may  be  shown  to  have  no 
legal  existence  because  incorporated  in  violation  of  the  Constitu- 
tion of  that  State.  It  is  exceedingly  doubtful  whether,  in  any 
event,  we  would  be  justified  in  refusing  to  allow  the  Andrews 
Institute  to  take  this  bequest  upon  the  theory  that  it  has  no  cor- 
porate existence,  when,  so  far  as  appears,  it  is  recognized  by  the 
State,  and  no  proceeding  has  been  taken  to  have  its  charter  either 
annulled  or  forfeited.  Under  the  authority  to  determine  whether 
the  legatee  is  competent  to  take  the  legacy,  we,  of  course,  are  au- 
thorized to  determine  the  extent  of  the  corporate  authority,  but  the 
corporate  existence  is  quite  another  thing.  While  I  think  the 
Andrews  Institute  was  legally  incorporated,  it  is  at  least  a  de 
facto  corporation  acting  under  color  of  law,  and  apparently  recog- 
nized by  the  State,  under  whose  laws  it  has  sprung  into  existence, 
and  with  little  likelihood  of  its  corporate  existence  being  drawn 
in  question.    St.  John  v.  Andrews  Inst.,  117  App.  Div.  698. 

It  is  urged  by  the  petitioners  that  the  Samaritan  Hospital  is  not 
a  legal  corporation,  and,  therefore,  the  said  bequest  and  the  be- 
quest of  the  residuary  estate  to  it  are  void.  This  issue  makes  it 
necessary  for  the  surrogate  to  determine  whether  or  not  the 
Samaritan  Hospital  filed  a  proper  certificate  to  become  a  legal  cor- 
poration ;  for,  if  it  did  not  become  a  legal  corporation,  the  legacies 
65 
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to  it  are  void,  and  the  next  of  kin  are  consequently  interested 
parties  on  this  judicial  settlement.  Matter  of  Nason,  104  N.  Y. 
Supp.  601. 

Certificat<>  of  incorporation. 

Merely  because  the  declared  purposes  are  very  broad  in  their 
scope,  and  in  part  perhaps  a  bit  indefinite,  does  not  afEect  the 
validity  of  the  incorporation  as  such.  Smith  v.  Havens  Belief 
Fund  Society,  44  Misc.  Eep.  594-608. 

The  charter  of  a  charitable  corporation  (an  old  men's  home) 
is  not  invalidated  by  charging  an  entrance  fee,  since  where  the 
object  and  practice  are  charitable,  such  a  charge  possessed  no  ele- 
ment   of   private    or    corporate   gain.      Matter    of    Vassar,    127 

N.  y.  1. 

Voluntary  association. 

A  voluntary  association  for  charitable  purposes  cannot,  under 
the  law  of  this  State,  take  a  legacy  given  to  it.  White  v.  Howard^ 
46  ]Sr.  Y.  144-160;  Bascom  v.  Alhertson,  34  id.  584;  Carpenter 
V.  Historical  Society,  2  Dem.  574;  Fralick  v.  Lyford,  107  App. 
Div.  543 ;  affd.,  187  1^.  Y.  10. 

^  1117    Where  a  Claim,  Bequest,  or  Distributive  Share  Has 
Been  Assigned. 

"While  there  is  jurisdiction  to  settle  the  accounts  of  executors 
and  administrators,  enforce  distribution,  and  direct  payment  to  the 
persons  entitled  as  creditors,  legatees,  next  of  kin,  husband,  or  wife 
of  the  deceased  or  their  assigns,  the  statute  impliedly  limits  the 
power  to  direct  payment  to  those  cases  "  where  the  validity  of  a 
debt,  claim,  or  distributive  share  is  not  disputed  or  has  been 
.  established." 

It  cannot  be  denied  that  a  distributive  share  of  an  estate  may 
be  transferred  by  assignment,  and  where  the  validity  of  the  assign- 
ment is  undisputed,  the  court  may  decree  distribution  accordingly. 
When,  however,  the  validity  of  the  assignment  is  attacked  on  the 
ground  that  it  was  procured  by  fraud,  a  question  is  presented  re- 
quiring for  its  determination  the  general  power  of  a  court  of 
equity  and  in  some  cases  the  trial  of  issues  by  a  jury. 

"When,  therefore,  upon  an  accounting  the  same  distributive  share 
is  claimed  by  two  persons,  one  by  original  title  and  the  other  by 
assignment,  apparently  valid,  resort  must  be  had  to  a  court  of 
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equity  to  settle  the  dispute.  A  genuine  controversy  as  to  the 
validity  of  the  assignment  prevents  the  surrogate  from  directing 
payment  to  either  claimant  until  the  one  or  the  other  has  "  estab- 
lished "  his  claim  before  the  proper  tribunal.  Matter  of  Randall, 
152  N".  Y.  508;  Matter  of  Wagner,  119  id.  28,  a%.  52  Hun, 
23,  22  K  Y.  St.  Eep.  208,  revg.  80  Plun,  229,  61  N.  Y.  St.  Eep. 
640. 

When  upon  judicial  settlement  the  validity  of  an  assignment 
or  release  of  a  legacy  or  distributive  share  is  controverted,  the 
surrogate  has  no  jurisdiction  to  determine  any  question  in  re- 
lation thereto.  Fraenzuich  v.  Miller,  1  Dem.  136 ;  Bauer  v.  Kast- 
ner,  id.  136 ;  Banders  v.  Soutter,  126  N.  Y.  193. 

A  surrogate  has  not  jurisdiction  to  try  a  claim  of  a  creditor 
cf  a  distributee  to  his  distributive  share.  Matter  of  Bedfield,  71 
Hun,  344,  55  E".  Y.  St.  Eep.  19,  25  N.  Y.  Supp.  3. 

Where  the  assignee  of  a  legacy  had  not  been  cited  and  had  not 
intervened,  and  a  decree  had  been  made,  the  surrogate  stayed  the 
execution  of  the  decree  to  allow  the  right  of  the  assignee  to  be 
determined.     Gibbons  v.  Shepard,  2  Dem.  247. 

Where  a  legatee  claims  the  whole  amount  of  the  legacy  and 
another  claims  to  be  an  assignee  of  the  same  or  of  a  portion 
thereof,  the  surrogate  may  determine  the  controversy  on  an  ac- 
counting. Matter  of  Havens,  8  Misc.  Eep.  574,  60  IST.  Y.  St. 
Eep.  686,  29  K  Y.  Supp.  1085. 

Where  an  assignment  of  a  legacy  is  presented  valid  upon  its 
face,  the  surrogate  may  recognize  it,  but  should  adjourn  the 
proceeding  to  give  the  parties  a  chance  to  set  it  aside.  Matter  of 
Grant,  37  Misc.  Eep.  151,  74  N.  Y.  Supp.  958. 

It  needs  no  citation  of  authority  for  the  proposition  that  the 
Surrogate's  Court  cannot  in  any  way  determine  the  rights  be- 
tween a  legatee  and  his  assignee;  nevertheless,  the  Surrogate's 
Court  has  jurisdiction  upon  the  distribution  of  an  estate  to  bring 
into  court  all  those  who  may  make  claim  to  a  distributive  share 
or  interest,  so  that  the  amount  of  such  share  may  be  determined, 
set  apart,  and  impounded,  to  the  end  that  the  claims  thereto  may 
be  litigated  and  adjudicated  in  a  court  of  competent  jurisdiction. 
Matter  of  Faile,  51  Misc.  Eep.  169. 

Under  the  amendment  to  this  section  a  decree  of  distribution 
may  be  made  to  persons  holding  valid  assignments  of  interests. 
Matter  of  Mount,  27  Misc.  Eep.  411,  59  N.  Y.  Supp.  176. 
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^  1118     Claim    That   Legacy   is   Not    Charged    upon    Real 
Estate. 

Where  in  good  faith  an  executor  raises  a  question  of  law  and 
fact  that  a  legacy  is  not  charged  on  real  estate,  the  surrogate  has 
no  jurisdiction  upon  judicial  settlement  to  pass  upon  that  ques- 
tion and  must  suspend  the  proceedings  before  him  until  such 
questions  are  determined.    Bevan  v.  Cooper,  72  N".  Y.  317. 

This  case  was  distinguished  in  Biggs  v.  Cragg  (89  JST.  Y.  479), 
saying  that  the  point  was  not  in  the  case. 

^  1119    Decree  May  Confirm  Consent  and  Release. 

Where  all  parties  have  signed  a  consent  that  certain  claims 
he  paid  and  have  released  the  representative  on  account  of  such 
payments,  and  the  debts  so  paid  seem  to  be  fair  and  reasonable, 
such  persons  will  be  deemed  to  be  estopped  from  questioning  in 
any  way  the  transactions  covered  thereby.  If  the  parties  desire 
to  set  aside  such  consent  and  release  for  fraud  they  must  do  so  in 
another  court,  but  where  that  is  not  done  the  surrogate  may 
recognize  such  an  agreement  and  give  it  force  and  effect.  Matter 
of  Bohinson,  104  IST.  Y.  Supp.  599. 

^  1120     Decree  May  Construe  Antenuptial  Agreements. 
Contracts  in  contemplation  of  marriage. 

A  contract  made  between  persons  in  contemplation  of  marriage 
remains  in  full  force  after  the  marriage  takes  place. 

§  23,  Domestic  Relations  Law. 

Xiability  of  husband  for  antenuptial  debts. 

A  husband  who  acquires  property  of  his  wife  by  antenuptial 
contract  or  otherwise  is  liable?  for  her  debts  contracted  before  mar- 
riage, but  only  to  the  extent  of  the  property  so  acquired. 

§  24,  Domestic  Relations  Law. 

Antenuptial  contracts,  by  which  it  is  attempted  to  regulate  and 
control  the  interest  which  each  of  the  parties  to  the  marriage 
shall  take  in  the  property  of  the  other  during  coverture  or  after 
death,  like  dower,  are  favored  by  the  courts  and  will  be  enforced 
in  equity  according  to  the  intention  of  the  parties  whenever  the 
contingency  provided  by  the  contract  arises.     Matter  of  Young, 
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27  Hun,  54;  affd.,  92  N.  Y.  235;  Johnston  v.  Spicer,  107  id. 
185. 

No  special  formality  is  requisite  in  such  instruments,  and,  in 
order  to  effectuate  the  intentions  of  the  parties,  courts  of  equity 
will  impose  a  trust  upon  the  property  agreed  to  be  conveyed  com- 
mensurate with  the  obligations  of  the  contract,  or  will  agree  to  their 
specific  performance,  and  when  such  relief  is  inadequate  or  im- 
practicable from  the  situation  of  the  property  or  the  character  of 
the  contract  will  award  damages  for  its  breach.  De  Barante  v. 
Gott,  6  Barb.  496;  Peck  v.  Vandemark,  99  N.  Y.  29;  Pierce  y. 
Pierce,  71  id.  164—156.  It  is  entirely  immaterial  whether  a: 
trustee,  to  carry  it  into  effect,  has  been  appointed  in  the  contract 
or  not,  or  whether  the  property  agreed  to  be  conveyed  be  then 
owned  oy  the  parties,  or  is  expected  to  be  subsequently  acquired, 
if  the  contract  is  fair  and  reasonable  and  such  as  it  is  law- 
ful for  the  parties  to  make,  and  the  rights  of  creditors  and  third 
persons  have  not  intervened,  it  will  be  enforced  in  equity  in  such 
a  manner  as  to  accomplish  the  object  which  the  parties  had  in  view, 
without  reference  to  the  validity  of  the  agreement  at  law.  Bldnch- 
ard  V.  Blood,  2  Barb.  354;  De  Barante  v.  Gott,  6  id.  496. 

In  Peek  V.  Vandemark  (99  N.  Y.  29),  it  was  held  that  an  ante- 
nuptial agreement  was  established  by  the  letters  of  the  parties  to 
the  effect  that  the  intending  husband  would,  in  case  the  plain- 
tiff intermarried  with  him,  make  provision  by  giving  her  by  will 
one-half  of  his  property,  and  the  use  of  the  other  half  for  her  life. 
The  parties  having  intermarried  and  the  husband  failing  to  make 
the  provision  agreed  upon,  it  was  held  that  this  was  a  valid  con- 
tract binding  upon  the  testator,  and  the  plaintiff  could  maintain 
an  action  against  the  executor  to  recover  damages  for  the  viola- 
tion of  the  contract.  The  damages  were  held  to  be  the  value  of 
one-half  of  the  estate,  both  real  and  personal,  absolutely,  after 
paying  debts  and  expenses  of  administration,  and  the  use  of  the 
other  half  during  her  life. 

It  has  been  the  constant  practice  of  the  courts  of  this  country, 
as  well  as  of  England,  tc  enforce  antenuptial  agreements  accord- 
ing to  their  terms,  whether  they  relate  to  existing  or  after-acquired 
property,  and  to  decree  a  specific  or  substituted  performance  of 
them  according  to  the  nature  of  the  case.  Bradish  v.  Gihbs,  3 
Johns.  Oh.  523 ;  Beade  v.  Livingston,  id.  481 ;  Johnston  v. 
8picer,  107  N.  Y.  191-194. 
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^  1121    Jurisdiction    of    Surrogate    to   Enforce  Antenuptial 
Agreements. 

The  surrogate  has  jurisdiction  to  pass  upon  an  antenuptial 
agreement,  since  in  deciding  the  respective  rights  and  interests 
of  parties  before  him  he  must  necessarily  in  many  instances  pass 
upon  the  character  of  the  title  derived  by  such  persons,  and  if  in 
so  doing  there  appear  to  be  documents  before  him,  then  it  is  neces- 
sary to  determine  whether  under  such  documents  the  persons  are 
properly  vested  with  the  title  to  the  property  in  question.  Matter 
of  Davenport  (White),  37  Misc.  Eep.  179,  74  IST.  Y.  Supp.  940. 

Surrogate  has  jurisdiction  to  determine  vs^hether  an  ante- 
nuptial agreement  between  husband  and  wife  releases  all  claim 
to  set-off  of  specific  articles.    Matter  of  Young,  92  IST.  Y.  235. 

Surrogate  held  the  antenuptial  contract  to  be  legal  and  to  bar 
the  widow  of  her  distributive  share,  and  he  decreed  accordingly. 
The  General  Term  and  Court  of  Appeals  modified  this  decree 
on  the  ground  that  the  contract  was  procured  by  fraud,  etc.,  but 
the  jurisdiction  of  the  surrogate  was  not  questioned.  Pierce  v. 
Pierce,  71  N.  Y.  154. 

Judicial  settlement  of  estate  of  intestate  —  widow  alleged  that 
an  antenuptial  agreement  which  it  was  claimed  restricted  her 
rights  as  widow  was  null  and  void  for  fraud,  etc. —  held,  that  the 
surrogate  had  jurisdiction  to  determine  the  question  involved. 
Matter  of  Jones,  3  Misc.  Rep.  586,  24  K  Y.  Supp.  706. 

Where  a  husband  or  wife  claims  that  the  other  has  disposed  of 
the  estate  by  will  contrary  to  the  provisions  of  an  antenuptial 
agreement,  such  right  of  disposition  should  be  challenged  on  the 
judicial  settlement  when  the  surrogate  can  determine  the  question 
before  making  a  decree.  Phalen  v.  U.  8.  Trust  Co.,  100  App. 
Div.  264,  revg.  44  Misc.  Eep.  57. 

It  is  the  duty  of  the  surrogate  to  pass  upon  the  accounts  of  the 
representative  and  to  make  a  decree  settling  them  and  directing  a 
distribution  of  the  estate. 

To  accomplish  the  primary  object  he  has  such  incidental  powers 
as  will  enable  him  to  perform  his  whole  duty.  Matter  of  Rich- 
mond, 63  App.  Div.  488,  71  IT.  Y.  Supp.  795.  To  this  end  he 
may  consider  and  construe  an  antenuptial  agreement. 
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^  1122    Antenuptial  Agreements  Construed. 

Antenuptial  agreement  that  wife  should  have  no  share  in  per- 
sonal estate  does  not  prevent  her  having  the  proceeds  of  insur- 
ance made  payable  to  husband's  executors  "  for  benefit  of  widow." 
Van  Dermoor  v.  Van  Dermoor,  80  Hun,  107,  61  IST.  Y.  St.  Kep. 
770,  30  N.  Y.  Supp.  19. 

Agreement  held  to  cut  off  curtesy  of  husband  in  lands  of  which 
the  wife  died  seized.  White  v.  White,  20  Misc.  Kep.  481,  46  IST. 
Y.  Supp.  658;  affd.,  20  App.  Div.  560,  47  K  Y.  Supp.  273. 

An  antenuptial  contract  preserving  the  woman's  real  estate  for 
her  heirs,  free  from  right  of  husband,  may  be  enforced  by  her 
child.     White  v.  White,  20  App.  Div.  560,  47  IST.  Y.  Supp.  273. 

Antenuptial  agreement  to  pay  intended  wife  $500,  and  if  any 
of  that  sum  was  left  at  her  husband's  death  she  promised  to  re- 
turn the  same  to  his  heirs  —  held,  that  no  balance  would  be  found 
until  the  debts  of  the  wife  were  paid.  Palmer  v.  Halloch,  94  App. 
Div.  485. 

Contract  by  intended  wife  to  release  all  claim  upon  estate  of 
intended  husband.  Burden  of  proof  is  upon  husband's  representa- 
tives to  show  that  it  was  entirely  fair  and  equitable.  Pierce  v. 
Pierce,  71  «".  Y.  154. 

It  will  not  in  all  cases  be  assumed  that  a  woman  about  to  marry 
a  man  is  the  weaker  party  and  that  there  is  a  presumption  of  un- 
due influence.  Greene  v.  Crane  (Benham),  57  App.  Div.  9,  68 
INT.  Y.  Supp.  248. 

Cannot  be  evaded  by  different  testamentary  provision. 

In  Washburn  v.  Weehs  (44  IST.  Y.  St.  Eep.  922),  a  testator 
had  obligated  himself  by  a  marriage  settlement  to  give  his  wife 
by  will  $4,000  and  the  use  of  $4,000  more.  He  left  her  the  use 
of  $4,000  with  power  to  use  the  principal.  The  General  Term, 
Second  Department,  Justice  Barnard  writing  the  decision,  held, 
that  payment  of  the  obligation  was  not  established  even  if  the 
wife  said  she  was  satisfied.  Her  rights  were  independent  of  the 
■will.  Nothing  but  payment  or  release,  with  full  knowledge  of 
the  facts,  would  satisfy. 

In  Peck  V.  Vandemarh  (99  W.  Y.  29),  the  testator  sought  to 
evade  his  antenuptial  agreement  to  leave  one-half  of  his  estate  to 
his  wife  by  a  provision  in  his  will,  and  the  court  held  that  the 
agreement  was  unaffected. 
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^  1123    Antenuptial  Agreement  Made  by  Infant  —  Valid. 

Ail  antenuptial  contract  made  by  an  infant  and  not  disaffirmed 
after  arriving  at  fidl  age  is  valid  and  will  be  enforced.  Beardsley 
V.  H&tchkiss,  96  N.  Y.  201. 

Oral  contract  invalid. 

An  oral  promise  by  a  woman  in  a  conversation  with  her  in- 
tended husband  to  make  him  equal  with  her  in  her  property,  by 
making  a  division  of  that  which  belonged  to  her,  cannot  be  en- 
forced as  an  antenuptial  contract.  Lamb  v.  Lamb,  18  App.  Div. 
250,  46  K  Y.  Supp.  219. 

An  oral  antenuptial  agreement  cannot  be  taken  out  of  the  Stat- 
ute of  Frauds  by  the  subsequent  marriage  of  the  parties.  Hunt 
V.  Hwni,  171  K  Y.  396,  affg.  53  App.  Div.  430,  66  I^.  Y.  Supp. 
957. 

^  1124    The   Agreement   May   or   May   Not   be   in   Lieu   of 
Dower. 

The  court  in  Matter  of  Garden  (172  IST.  Y.  25)  quote  the  rule 
that  "  where  there  is  no  direct  expression  of  intention  that  the  pro- 
vision shall  be  in  lieu  of  dower,  the  question  always  is  whether 
the  will  contains  any  provision  inconsistent  with  the  assertion  of  a 
right  to  demand  a  third  of  the  lands,  to  be  set  out  by  metes  and 
bounds,"  and  if  this  rule  is  applied  to  the  contract  before  us,  and 
its  language  is  given  its  most  obvious  meaning,  the  defendant  was 
entitled  to  succeed  in  her  contention.  Brown  v.  Brown,  117  App. 
Div.  199. 

^  1125     Decree  Must  Adjust  Advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed,  and  the 
advancement  consisted  of  personal  property,  or  where  a  deficiency  in  the 
adjustment  of  an  advancement  of  real  property  is  chargeable  on  personal 
property,  the  decree  for  distribution,  in  the  surrogate's  court,  must  adjust 
all  the  advancements  which  have  not  been  previously  adjusted  by  the  judg- 
men'-,  of  a  court  of  competent  jurisdiction.        From  §  2733,  Code  Civ.  Pro. 

Supplemental  citation  in  adjusting  advancements. 

For  the  purpose  of  adjusting  any  question  of  advancements  which  may 
arise  on  a  judicial  settlement,  if  any  person  to  be  aflfected  by  the  decree  is 
not  a  party  to  the  proceeding,  the  surrogate  must  cause  him  to  be  brought  in 
by  a  supplemental  citation.  From:  §  3733,  Code  Civ.  Pro. 
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How  advancements  adjusted. 

When  an  advancement  to  be  adjusted  consisted  of  real  property,  the  adjust- 
ment must  be  made  out  of  the  real  property  descendible  to  the  heirs.  When 
it  consisted  of  personal  property,  the  adjustment  must  be  made  out  of  the 
surplus  of  personal  property  to  be  distributed  to  the  next  of  kin.  If  either 
species  of  property  is  insufficient  to  enable  the  adjustment  to  be  fully  made, 
the  deficiency  must  be  adjusted  out  of  the  other. 

Real  Property  Law,  §  296. 

The  law  relating  to  advancements  does  not  apply  to  real  estate 
situated  outside  this  State.    McRea  v.  McRea,  3  Bradf.  199. 

^  1126    Advancement  —  Defined. 

Doubtless,  as  was  said  by  Johnson,  J.,  in  Chase  v.  Swing  (51 
Barb.  597,  612),  the  word  "  advance  "  more  properly  characterizes 
"  a  loan  or  a  gift  of  money  advanced  to  be  repaid  conditionally," 
as  distinguished  from  the  word  "  advancement,"  which  desig- 
nates "  money  or  property  given  by  a  father  to  his  children  as  a 
portion  of  his  estate  and  to  be  taken  into  account  in  the  final  par- 
tition or  distribution  thereof."  The  word  "  advance  "  has  been 
used  loosely,  however,  by  the  courts  to  mean  "  advancement." 
Lawrence  v.  Lindsay,  68  N.  Y.  108;  Bowran  v.  Kent,  51  Misc. 
Eep.  136. 
'  "  Children "  as  used  in  the  Statute  of  Distribution,  in  refer- 
ence to  advancements,  includes  descendants.  Beehe  v.  Estahrooh, 
79  ISr.  Y.  246. 

Advancements  to  a  child  of  an  intestate  affect  personal  property  only. 

If  any  child  of  such  deceased  person  have  been  advanced  by  the  deceased, 
by  settlement  or  portion  of  real  or  personal  property,  the  value  thereof  shall 
be  reckoned  with  that  part  of  the  surplus  of  the  personal  property,  which 
remains  to  be  distributed  among  the  children;  and  if  such  advancement  be 
equal  or  superior  to  the  amount,  which,  according  to  the  preceding  section, 
would  be  distributed  to  such  child,  as  his  share  of  such  surplus  and  advance- 
ment, such  child  and  his  descendants  shall  be  excluded  from  any  share  in  the 
distribution  of  such  surplus.  If  such  advancement  be  not  equal  to  such 
amount,  such  child,  or  his  descendants,  shall  be  entitled  to  receive  so  much 
only,  as  is  sufficient  to  make  all  the  shares  of  all  the  children,  in  such  surplus 
and  advancement,  to  be  equal,  as  near  as  can  be  estimated.  The  maintaining 
or  educating,  or  the  giving  of  money  to  a  child,  without  a  view  to  a  portion 
or  settlement  in  life,  shall  not  be  deemed  an  advancement,  within  the  meaning 
of  this  section,  nor  shall  the  foregoing  provisions  of  this  section  apply  in  any 
case  where  there  is  any  real  property  of  the  intestate  to  descend  to  his  heirs. 
Where  there  is  a  surplus  of  personal  property  to  be  distributed,  and  the 
advancement  consisted  of  personal  property,  or  where  a  deficiency  in  the 
adjustment  of  an  advancement  of  real  property  is  chargeable  on  personal 
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property,  the  decree  for  distribution,  in  the  surrogate's  court,  must  adjust 
all  the  advancements  which  have  not  been  previously  adjusted  by  the  judg- 
ment of  a  court  of  competent  jurisdiction.  For  that  purpose,  if  any  person 
to  be  aflfected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  surrogate 
must  cause  him  to  be  brought  in  by  a  supplemental  citation. 

§  3733,  Code  Civ.  Pro. 

Advancements  —  Personal  and  real  property. 

If  a  chOd  of  an  intestate  shall  have  been  advanced  by  him,  by  settlement 
or  portion,  real  or  personal  property,  the  value  thereof  must  be  reckoned 
for  the  purposes  of  descent  and  distribution  as  part  of  the  real  and  personal 
property  of  the  intestate  descendible  to  his  heirs  and  to  be  distributed  to  his 
next  of  kin;  and  if  such  advancement  be  equal  to  or  greater  than  the  amount 
of  the  share  which  such  child  would  be  entitled  to  receive  of  the  estate  of 
the  deceased,  such  child  and  his  descendants  shall  not  share  in  the  estate  of 
the  intestate ;  but  if  it  be  less  than  such  share,  such  child  and  his  descendants 
shall  receive  so  much,  only,  of  the  personal  property,  and  inherit  so  much 
only  of  the  real  property,  of  the  intestate,  as  shall  be  sufficient  to  make  all 
the  shares  of  all  the  children  in  the  whole  property,  including  the  advance- 
ment, equal.  The  value  of  any  real  or  personal  property  so  advanced,  shall  be 
deemed  to  be  that,  if  any,  which  was  acknowledged  by  the  child  by  an  instru- 
ment in  writing;  otherwise  it  must  be  estimated  according  to  the  worth  of  the 
property  when  given.  Maintaining  or  educating  a  child,  or  giving  him  money 
without  a  view  to  a  portion  or  settlement  in  life  is  not  an  advancement.  An 
estate  or  interest  given  by  a  parent  to  a  descendant  by  virtue  of  a  bene- 
ficial power,  or  of  a  power,  in  trust,  with  a  right  of  selection  is  an  advance- 
ment. Real  Property  Law,  §  395. 

^  1127     Advancement  in  Intestacy. 

The  descendants  of  a  child  of  intestate  who  died  before  him 
are  entitled,  in  the  final  distribution  of  his  estate,  to  the  benefit  of 
advancements  made  by  him  in  his  lifetime  to  his  other  children. 
The  word  "  children  "  as  used  in  such  section  includes  all  the 
descendants  of  the  intestate  entitled  to  share  in  his  estate.  Beehe 
V.  Estabrooh,  79  IST.  Y.  246. 

A  gift  to  a  child  will  not  be  held  to  be  an  advancement  when  it 
expressly  appears  to  have  been  the  intention  of  the  father  that  it 
should  not  be  considered  as  such.  Matter  of  Morgan,  104  IST.  Y. 
74. 

The  fact  of  advancements  being  made  must  be  proved,  and 
entries  in  a  book  standing  alone  are  not  sufficient  proof  thereof. 
Hicks  V.  Oitdersleeve,  4  Abb.  Pr.  1. 

Advancements  in  case  of  testacy. 

It  has  been  held  in  this  State  that  a  subsequent  bequest  to  a 
legatee,  to  whom  the  testator  had  made  an  "  advance  "  or  "  ad- 
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vancement "  upon  his  or  her  "  apportionment "  or  "  portion," 
operates  to  deprive  such  "  advance '"  or  "  advancement "  of  the 
effect  which  it  has  in  the  event  of  intestacy,  and  prevents  such 
"  advance  "  or  "  advancement "  from  becoming  a  charge  upon  the 
legacy.  In  Camp  v.  Camp  (18  Hun,  217),  the  testator,  who  had 
advanced  various  sums  to  his  ten  children  and  taken  receipts  there- 
for, acknowledging  such  sums  as  part  of  the  recipient's  "  appor- 
tionment," in  a  subsequent  will  directed  his  executors  to  sell  his 
estate  and  divide  the  proceeds  equally  among  his  ten  children. 
The  court  held  that  these  advancements  should  not  come  into  ac- 
count in  the  division  and  said  (p.  218) :  "  He  had  provided  that  if 
he  should  die  intestate  these  advancements  would  be  charged  to 
the  parties  on  the  distribution  of  his  estate.  But  he  was  clearly 
at  liberty  to  change  his  intention  in  that  respect,  if  such  had  been 
his  intention.  And  the  way  to  effect  such  change  was  to  make  a 
will  dividing  the  property  of  which  he  would  be  the  owner  at  his 
death  equally  among  his  children.  This  he  did."  Similarly  in 
Arnold  v.  Haronn  (43  Hun,  278),  the  testator  had  advanced  to 
his  daughter  a  sum  which  was  to  be  deducted  from  her  part  of  his 
estate  and  to  be  charged  to  her  portion.  In  a  subsequent  will  the 
testator  left  to  this  daughter  the  income  of  four-fifths  of  his 
residuary  estate  for  life.  The  court  held  that  this  advancement 
should  not  be  deducted  from  the  gift  to  the  daughter.  Bowran  v. 
Kent,  51  Misc.  Kep.  136. 

^  1128     Notes  as  Advancements. 

The  will  contained  a  clause  that  any  money  or  property  received 
by  the  legatee  in  testator's  lifetime  should  be  a  gift  and  not  an 
advancement.  A  note  held  by  testator  was  considered  a  debt  and 
to  be  deducted  from  the  legacy.  Matter  of  Cramer,  43  Misc.  Eep. 
494,  89  Isr.  T.  Supp.  470. 

Statement  in  the  will  that  notes  against  sons  shall  be  considered 
as  their  legacies  in  whole  or  in  part —  lield,  not  to  be  an  advance- 
ment. Bitch  V.  Hawxhurst,  114  IN".  Y.  512,  affg.  1  N.  Y.  St.  Eep. 
563. 

Effect  of  entry  in  account-books. 

A  mere  entry  by  a  testator  in  one  of  his  books  is  not  sufficient  to 
show  that  he  has  made  an  advancement  to  one  of  his  children 
unless  the  fact  of  such  advancement  be  established  by  other  evi- 
dence.   Marsh  v.  Brown,  18  Hun,  319. 
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Books  of  a  firm  of  which  testator  was  a  member  —  held  to  be 
"  my  books  "  under  a  clause  of  a  will  as  to  advancements.  Law- 
rence V.  Lindsay,  68  N.  Y.  108. 

Books  of  a  firm  in  which  testator  was  a  partner  —  held,  to  be 
testator's  books.     Lawrence  v.  Lawrence,  4  Redf.  278. 

A  direction  to  deduct  the  amount  of  all  charges  appearing  on 
the  testator's  books  —  held,  valid.  Robert  v.  Coming,  89  N.  Y. 
225. 

Loan  or  advancement. 

A  direction  in  a  will  that  no  deduction  should  be  made  for  sums 
theretofore  advanced  —  held,  not  to  apply  to  sums  theretofore 
loaned  and  advanced.    Rogers  v.  Rogers,  153  N".  Y.  343. 

Whether  a  loan  or  an  advancement.  Eisner  v.  Koehler,  1  Dem. 
277;  Brwe  v.  Oriscom,  9  Hun,  280;  affd.,  70  N.  Y.  612. 

Where  a  legacy  was  given  for  the  purpose  of  enabling  a  son  to 
go  into  business,  and  before  his  death  the  testator  gave  the  son 
money  to  go  into  business  - —  held,  an  advancement.  Matter  of 
Weiss,  39  Misc.  Eep.  71. 

Interest. 

Advancements  will  not  draw  interest  unless  the  proof  is  such 
that  they  must  be  held  to  be  a  debt,  or  unless  the  subject  is  men- 
tioned in  a  will  charging  them.  VerplaneTc  v.  De  Went,  10  Hun, 
611 ;  Matter  of  Keenan,  15  Misc.  Rep.  368,  72  N.  Y.  St.  Rep. 
823,  38  K  Y.  Supp.  426;  Matter  of  Oahey,  1  Bradf.  281. 

Under  an  agreement  between  a  father  and  son  the  executors  of 
the  former  were  given  the  right  to  treat  the  sum.  so  paid  by  the 
father  to  the  son  as  an  advancement  or  as  a  debt  —  held,  that  when 
they  elected  to  treat  it  as  a  debt  interest  accrued  from  that  time. 
Cole  V.  Andrews,  176  N.  Y.  374,  affg.  83  App.  Div.  285,  82 
ISr.  Y.  Supp.  152. 

Where  the  indebtedness  consisted  of  notes,  simple  interest  was 
computed.    Matter  of  Downs,  39  Misc.  Rep.  621. 

Where  a  will  was  made  subsequent  to  the  advancements,  and  no 
mention  of  the  advancements  made  in  the  will,  it  was  held  that 
the  testator  did  not  intend  the  advancements  to  be  deducted. 
Camp  V.  Camp,  18  Hun,  217. 

Under  this  will  it  was  held  that  the  provision  means  actual  in- 
debtedness that  might  be  enforced  and  not  charges  showing  gifts. 
Matter  of  RoleH,  111  N.  Y.  372,  revg.  3  IST.  Y.  St.  Rep.  330. 
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Evidence. 

The  •will  provided  for  deduction  of  charges  found  in  testator's 
books  —  held,  that  such  deductions  should  be  made,  unless  there 
was  evidence  that  they  were  intended  as  gifts.  In  re  Twombly,  24 
Misc.  Eep.  51,  53  K  Y.  Supp.  385. 

The  will  did  not  mention  the  deduction  of  an  advancement,  but 
a  deduction  was  sought  to  be  made  for  an  account  found  in  testa- 
tor's books  —  held,  that  such  account  must  be  proved  as  an  ad- 
vancement.   Marsh  v.  Brown,  18  Hun,  319. 

Declarations  of  deceased. 

Declaration  of  decedent  as  to  whether  property  being  then  trans- 
ferred to  a  child  is  a  gift  or  advancement,  not  competent. 

Declarations  of  the  husband  of  deceased  made  when  giving  a 
certificate  of  deposit  to  his  daughter  that  the  gift  is  from  him  and 
not  from  the  mother  are  competent  as  part  of  the  res  gestw. 
Johnson  V.  Cole,  178  K  Y.  367,  revg.  76  App.  Div.  ,606,  78  IST.  Y. 
Supp.  489. 

Kule  of  ademption. 

The  principle  of  ademption  for  advancement  does  not  apply 
to  residuary  legatees.     Hays  v.  Hibbard,  3  Redf.  28. 

The  rule  of  ademption  relates  only  to  legacies  of  personal  estate 
and  is  not  applicable  to  devises  of  realty.  Burnham  v.  Comfort, 
108  JSr.  Y.  535. 
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^  1129    Decree  of  Distribution  in  Cases  of  Intestacy. 

"Where  no  will  is  left,  personal  property  must  be  distributed 
among  the  surviving  widow  or  husband  or  next  of  kin  in  accord- 
ance with  the  law  of  distribution  of  personal  property.  The  real 
estate  left  by  an  intestate  descends  at  once  upon  his  death  to  his 
heirs-at-law,  who  may  or  may  not  be  his  next  of  kin.  The  admin- 
istrator does  not  account  for  any  part  of  the  real  estate,  but  the 
surplus  of  the  personal  estate  after  payment  of  debts  and  expenses 
must  be  distributed  to  those  entitled  thereto  under  the  decree  of 
judicial  settlement. 

Rights  of  widow. 

If  lineal  descendants  are  left  —  widow  takes  one-third. 

If  father  or  mother  be  left  —  but  no  lineal  descendants  — 
widow  takes  one-half. 

If  brother  or  sister,  nephew  or  niece  be  left  —  but  no  parent  or 
lineal  descendant  —  widow  takes  one-half  and  $2,000,  or  the  whole 
if  the  remainder  be  less  than  $2,000. 

If  no  parent,  brother  or  sister,  nephew  or  niece  be  left  —  the 
widow  takes  the  whole  surplus. 

Sights  of  husband. 

If  lineal  descendants  are  left  —  husband  takes  one-third. 

If  no  lineal  descendants  are  left  —  husband  takes  all  the  surplus 
vnder  the  old  common-law  rule. 
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^  1130     Order  of  Distribution. 

If  the  deceased  died  intestate,  the  surplus  of  his  personal  property  after 
payments  of  debts;  and  if  he  left  a  will,  such  surplus,  after  the  payment  of 
debts  and  legacies,  if  not  bequeathed,  must  be  distributed  to  his  widow, 
children,  or  next  of  kin,  in  manner  following: 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal  portions  among  the 
children,  and  such  persons  a-s  legally  represent  the  children  if  any  of  them 
have  died  before  the  deceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives  of  them,  then  one- 
half  of  the  whole  surplus  shall  be  allotted  to  the  widow,  and  the  other  half 
distributed  to  the  next  of  kin  of  the  deceased,  entitled  under  the  provisions 
of  this  section. 

3.  If  the  deceased  leaves  a  widow,  and  no  descendant,  parent,  brother  or 
sister,  nephew  or  niece,  the  widow  shall  be  entitled  to  the  whole  surplus;  but 
if  there  be  a  brother  or  sister,  nephew  or  niece,  and  no  descendant  or  parent, 
the  widow  shall  be  entitled  to  one-half  of  the  surplus  as  above  provided,  and 
to  the  whole  of  the  residue  if  it  does  not  exceed  two  thousand  dollars;  if  the 
residue  exceeds  that  sum,  she  shall  receive  in  addition  to  the  one-half,  two 
thousand  dollars;  and  the  remainder  shall  be  distributed  to  the  brothers  and 
sisters  and  their  representatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  distributed  equally  to 
and  among  the  children,  and  such  as  legally  represent  them. 

5.  If  there  be  no  widow,  and  no  children,  and  no  representatives  of  a  child, 
the  whole  su  plus  shall  be  distributed  to  the  next  of  kin,  in  equal  degree  to 
the  deceased,  and  their  legal  representatives. 

6.  If  the  deceased  leave  no  children  and  no  representatives  of  them,  and  no 
father,  and  leave  a  widow  and  a  mother,  the  half  not  distributed  to  the  widow 
shall  be  distributed  in  equal  shares  to  his  mother  and  brothers  and  sisters,  or 
the  representatives  of  such  brothers  and  sisters;  and  if  there  be  no  widow, 
the  whole  surplus  shall  be  distributed  in  like  manner  to  the  mother,  and  to 
the  brothers  and  sisters,  or  the  representatives  of  such  brothers  and  sisters. 

7.  If  the  deceased  leave  a  father  and  no  child  or  descendant,  the  father 
shall  take  one-half  if  there  be  a  widow,  and  the  whole,  if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother,  and  no  child,  descendant,  father,  brother, 
sister  or  representative  of  a  brother  or  sister,  the  mother,  if  there  be  a, 
widow,  shall  take  one-half;  and  the  whole,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother,  and  no  child,  or 
descendant,  or  widow,  such  mother  shall  take  the  whole  and  shall  be  entitled 
to  letters  of  administration  in  exclusion  of  all  other  persons.  If  the  mother 
of  such  deceased  be  dead,  the  relatives  of  the  deceased  on  the  part  of  the 
mother  shall  take  in  the  same  manner  as  if  the  deceased  had  been  legitimate, 
and  be  entitled  to  letters  of  administration  in  the  same  order. 

10.  Where  the  descendants,  or  next  of  kin  of  the  deceased,  entitled  to  share 
in  his  estate,  are  all  in  equal  degree  to  the  deceased,  their  shares  shall  be 
equal. 

11.  When  such  descendants  or  next  of  kin  are  of  unequal  degree  of  kindred, 
the  surplus  shall  be  apportioned  among  those  entitled  thereto,  according  to 
their  respective  stocks ;  so  that  those  who  take  in  their  own  right  shall  receive 
equal  shares,  and  those  who  take  by  representation  shall  receive  the  share  to 
which  the  parent  whom  they  represent  if  living,  would  have  been  entitled. 
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12.  No  representation  shall  be  admitted  among  collaterals  after  brothers  and 
sisters  descendants.  (This  act  shall  not  apply  to  an  estate  of  a  decedent 
who  shall  have  died  prior  to  the  time  this  act  shall  take  effect.) 

13.  Relatives  of  the  half-blood,  shall  take  equally  with  those  of  the  whole 
blood  in  the  same  degree;  and  the  representatives  of  such  relatives  shall  take 
in  the  same  manner  as  the  representatives  of  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten  before  his  death, 
but  born  thereafter,  shall  take  in  the  same  manner  as  if  they  had  been  bom 
in  the  life-time  of  the  deceased,  and  had  survived  him. 

15.  If  a  woman  die,  leaving  illegitimate  children,  and  no  lawful  issue,  such 
children  inherit  her  personal  property  as  if  legitimate. 

16.  If  there  be  no  husband  or  wife  surviving  and  no  children,  and  no  repre- 
sentatives of  a  child,  and  no  next  of  kin,  then  the  whole  surplus  shall  be  dis- 
tributed e:iually  to  and  among  the  next  of  kin  of  the  husband  or  wife  of  the 
deceased,  as  the  case  may  be,  and  such  next  of  kin  shall  be  deemed  next  of 
kin  of  the  deceased  for  all  the  purposes  specified  in  this  chapter;  but  such 
surplus  shall  not,  and  shall  not  be  construed  to,  embrace  any  personal  prop- 
erty except  such  as  was  received  by  the  deceased  from  such  husband  or  wife, 
as  the  case  may  be,  by  will  or  by  virtue  of  the  laws  relating  to  the  dis- 
tribution of  the  personal  property  of  the  deceased  person. 

§  2732,  Code  Civ.  Pro. 

C|  1131     Jurisdiction  to  Determine  Questions  Relating  to  Dis- 
tributive Shares. 

Residuary  legatee  was  also  a  witness  to  the  will  and  the  ques- 
tion of  his  right  to  receive  any  part  of  the  estate  was  raised  and 
passed  upon  by  the  surrogate.    Matter  of  Orser,  4  Civ.  Pro.  129. 

^  1132     Distribution  to  Widow. 

The  amendment  to  subdivision  12  certainly  did  not  contemplate 
any  change  of  the  provisions  which  define  the  widow's  share  in 
the  personal  estate.  Subdivision  3  is  explicit  in  prescribing  the 
extent  of  her  interest  where  there  is  "  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece."  Subdivision  12  does  not  pur- 
port to  lessen  or  alter  her  share.  That  subdivision  and  those  im- 
mediately preceding  pertain  to  the  distribution  among  next  of  kin 
who  are  collaterals  and  who  are  related  by  consanguinity  to  the 
person  from  whom  they  take.  The  widow  takes  by  virtue  of  her 
widowhood,  and  the  extent  of  her  interest  in  whatever  aspect  the 
estate  of  her  husband  may  be  presented  as  to  his  next  of  kin  is 
prescribed  by  the  various  subdivisions  of  section  2732  of  the  Code 
of  Civil  Procedure.  The  Legislature  did  not  intend  to  modify 
these  provisions  so  long  in  vogue  by  changing  the  subdivisions  re- 
lating exclusively  to  representation  among  collaterals.  In  order 
to  obtain  that  result  we  must  read  into  the  definite  language  of 
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subdivision  3  a  later  subdivision,  and  one  which  in  no  way  by  its 
express  language  lessens  the  share  of  the  widow.  If  so  great  a 
change  had  been  designed,  siibdivision  3  would  have  been  amended 
and  remodeled.  Matter  of  Hardin,  97  App.  Div.  493,  affg.  44 
Misc.  Eep.  441,  90  N.  Y.  Supp.  95 ;  affd.,  181  K  Y.  513. 

Kight  of  widow  in  undisposed-of  assets. 

An  annuity  given  in  lieu  of  dower  does  not  bar  a  widow's  claim 
to  personal  estate  arising  from  any  statute  or  from  any  other 
source.    Hatch  v.  Bassett,  52  ~E.  Y.  359. 

Where  testator  gives  his  widow  a  sum  in  lieu  of  dower  and  of 
all  claims  she  may  have  against  his  estate  as  his  widow,  and  she 
accepts  the  same,  she  is  not  entitled  to  a  share  of  lapsed  legacies. 
Bullard  v.  Benson,  1  Dem.  486,  43  N.  Y.  443,  79  id.  346. 

Where  a  widow  is  given  a  bequest  not  stated  to  be  in  lieu  of 
dower,  she  may  share  in  any  undisposed-of  assets.  Lefevre  v. 
Lefevre,  59  IST.  Y.  434. 

^  1133     Where  Real  Estate  is  Converted  into  Personalty,  It 
is  Distributable  as  Such. 

A  widow  who  receives  one-third  of  the  personal  estate  by  the  will 
is  entitled  to  that  part  of  the  proceeds  of  real  estate  converted  into 
personalty  by  an  imperative  power  of  sale.  Matter  of  Caldwell, 
188  K  Y.  115,  modifying  114  App.  Div.  906. 

Where  there  is  a  general  conversion  of  real  estate  into  per- 
sonalty the  decree  may  provide  for  the  payment  of  debts  from  such 
proceeds  although  the  three  years  in  which  such  debts  are  a  lien 
upon  real  estate  (§  2750)  have  expired,  since  the  decree  rests 
upon  the  conversion,  and  not  upon  the  lien.  Matter  of  Fuller,  86 
Hun,  47,  33  N.  Y.  Supp.  194,  66  IST.  Y.  St.  Kep.  823. 

^  1134     Effect  of  Divorce. 

A  divorced  wife  is  not  entitled  to  a  distributive  share  of  the  per- 
sonal estate  of  her  divorced  husband.  Matter  of  Ensign,  103 
K  Y.  284. 

Equal  degree  of  relationship. 

An  uncle  and  nephew  are  both  in  the  third  degree  of  relation- 
ship to  a  deceased  and  take  eq  Jally.  Hurtin  v.  Proal,  3  Bradf. 
414. 

56 
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The  underlying  principle,  whicli  is  the  proper  basis  for  the  de- 
cision of  all  of  such  cases,  is  that  you  must  first  find  the  nearest 
class  of  relationship  to  the  intestate,  and  that  each  one  in  the 
nearest  class  take  an  equal  share  of  said  estate,  and  the  representa- 
tives of  any  in  that  class  who  have  died  take  the  share  to  which  the 
parent  would  have  been  entitled.  Where  the  next  of  kin  are  three 
nephews  and  the  child  of  a  deceased  nephew,  each  nephew  is  en- 
titled to  one-quarter  of  the  estate,  and  the  representative  of  the 
deceased  nephew  is  entitled  to  the  Ouher  fourth.  Matter  of  Prote, 
104  K  Y.  Supp.  581. 

Those  of  the  half-blood  take. 

Nephews  and  nieces  of  the  whole  and  of  the  half-blood  share 
equally.  Matter  of  Southworth,  6  Dem.  216,  14  IST.  Y.  St.  Eep. 
486. 

C|l  1135     Proof  of  Marriage  and  Legitimacy  of  Children  Re- 
sulting from  Cohabitation  and  General  Repute. 

In  the  absence  of  proof,  the  presumption  is  of  marriage  arising 
out  of  cohabitation  in  the  apparent  relation  of  husband  and  wife, 
of  the  innocent  and  lawful  character  of  such  relationship,  and  of 
the  legitimacy  of  children  which  are  the  fruit  of  such  a  union. 
In  no  branch  of  the  law  is  the  presumptive  rule  more  rigidly  en- 
forced. In  Fenton  v.  Reed  (4  Johns.  52),  decided  by  the  Supreme 
Court  in  1809,  it  was  held  that  a  marriage  which  in  its  inception 
was  bigamous  and,  therefore,  null  and  void,  nevertheless,  where  co- 
habitation was  continued,  matrimonial  in  its  character,  a  valid 
contract  would  be  presumed  to  have  been  entered  into  after  the 
disability  'had  ended.  In  the  leading  case  of  CaujoUe  v.  Ferrie 
(23  N.  Y.  90),  the  relation  in  its  inception  was  meretricious,  and 
although  there  was  no  proof  of  any  ceremonial  marriage  or  other 
contract  of  marriage  thereafter  yet,  as  the  parties  continued  to 
cohabit  together  and  declarations  were  made  upon  the  part  of  the 
mother  that  a  child  bom  of  this  relation  was  her  lawful  and  le- 
gitimate child,  it  was  held  that  a  marriage  subsequent  to  the  com- 
mencement of  the  illicit  relation  would  be  presumed,  and  that  a 
finding  of  a  subsequent  contract  of  marriage  between  the  parties 
would  be  upheld,  although  there  was  no  direct  proof  establishing 
the  same.  Mr.  Justice  Clarke,  who  delivered  the  prevailing 
opinion  in  the  Supreme  Court  in  that  case,  said :  "  The  common 
law  also  presumes  marriage ;  that  is,  it  presumes  every  man  legiti- 
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mate  until  the  contrary  be  shown,  as  it  presumes  every  man  inno- 
cent and  that  every  man  obeys  the  mandates  of  the  law  and  per- 
forms his  social  and  official  duties  until  the  contrary  be  shovsra  " 
(26  Barb.  177,  185).  Judge  Davies,  who  delivered  the  opinion  in 
the  Court  of  Appeals,  said :  "  It  being  shown  and  conceded  that 
the  respondent  was  the  son  of  the  decedent,  he  was  entitled  to  the- 
letters.  The  presumption  of  the  law  was  that  he  was  her  legiti- 
mate son,  and  those  who  assiime  the  fact  of  illegitimacy  have  cast 
upon  them  the  onus  of  establishing  it.  The  primary  tribunal  in 
the  present  case,  and  the  appellate  court,  have  both  arrived  at  the 
conclusion  that  the  appellant  has  failed  to  make  out  the  status  of 
the  respondent's  illegitimacy.  *  *  *  The  law  is  unwilling  to 
bastardize  children,  and  throws  the  proof  on  the  party  who  alleges 
illegitimacy,  and,  in  the  absence  of  evidence  to  the  contrary,  a 
child,  eo  nomine,  is,  therefore,  a  legitimate  child."  And  then  he 
observes:  "  I  have  been  unable  to  find  any  authority  in  this  State,. 
on  a  question  of  legitimacy,  which  requires  the  heir,  an  ac- 
knowledged and  conceded  child,  to  prove  an  act  of  marriage  as  a 
requisite  to  maintain  his  legitimacy.  The  presumption  and  the 
charity  of  the  law  are  in  his  favor,  and  those  who  wish  to 
bastardize  him  must  make  out  the  fact  by  clear  and  irrefragable 
proof."  In  Hynes  v.  McDermott  (10  Daly,  423),  the  presiding 
justice  of  this  court  reviewed  the  authorities  and  deduced  there- 
from a  conclusion  expressed  in  these  words :  "  The  result  of  an 
examination  of  these  authorities  seems  to  establish  the  conclusion 
that  where  the  validity  of  a  marriage  and  the  legitimacy  of 
children  is  in  question,  no  presumption  (that  is  founded  upon  any 
evidence  whatever),  in  which  a  jury  indulges  for  the  purpose  of 
arriving  at  a  verdict  in  favor  of  such  marriage  and  legitimacy  will 
be  disturbed  by  the  court."  This  case  went  to  the  Court  of 
Appeals  (91  W.  Y.  451),  where  the  judgment  was  affirmed.  Judge 
Andrews',  in  delivering  the  opinion  of  the  court,  said :  "  The  pre- 
sumption of  marriage,  from  a  cohabitation,  apparently  matri- 
monial, is  one  of  the  strongest  presumptions  known  to  the  law. 
This  is  especially  true  in  a  case  involving  legitimacy.  The  law 
presumes  morality  and  not  immorality;  marriage  and  not  con- 
ciibinage ;  legitimacy  and  not  bastardy.  'Where  there  is  enough  to 
create  a  foundation  for  the  presumption  of  marriage,  it  can  be  re- 
pelled only  by  the  most  cogent  and  satisfactory  evidence. 

Where  it  is  admitted  that  the  cohabitation  of  the  parties  is  illicit 
in  its  origin,  the  presumption  is  that  it  so  continues  and  before  it 
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"can  be  characterized  as  a  lawful  relation  proof  is  required  of  such 
acts  and  circumstances  as  indicate  that  the  relation  has  ceased  to 
-be  illicit  and  become  matrimonial.  It  was  said  by  Judge  Vann  in 
Gall  V.  Gall  (114  K  Y.  109),  in  speaking  upon  this  subject:  "  It 
is  sufficient  if  the  acts  and  declarations  of  the  parties,  their  repu- 
tation as  married  people,  and  the  circumstances  surrounding  them 
in  their  daily  lives,  naturally  lead  to  the  conclusion  that,  although 
they  began  to  live  together  as  man  and  mistress,  they  finally  agreed 
to  live  together  as  husband  and  wife."  It  can  be  said  without  fear 
of  successful  contradiction  that  the  rule  above  quoted  is  the 
settled  law  of  this  State  and  it  is  not  to  be  departed  from  or  the 
rightful  presumptions  disregarded,  unless  the  illegitimacy  be  estab- 
lished by  clear  and  irrefragable  proof.  Webster's  International 
Dictionary  defines  irrefragable  to  mean  "  not  to  be  refuted  or  over- 
thrown; unanswerable;  incontestable;  undeniable."  Tracy  v. 
Frey,  95  App.  Div.  579. 

Distribution  of  estate  of  illegitimate. 

Deceased  left  an  illegitimate  sister  of  the  full  blood  and  next 
of  kin  of  the  supposed  father  —  held,  that  the  sister  took  the 
estate  to  the  exclusion  of  the  relatives  of  the  supposed  father. 
Matter  of  Lutz,  43  Misc.  Rep.  230,  88  IST.  Y.  Supp.  556. 

^  1136     Distribution  Where  a  Person  Died  Between  Septem- 
ber I,  1898,  and  September  i,  1903. 

Taking  effect  September  1,  1898,  subd.  12  of  section  2732,  Code 
Civ.  Pro.,  was  amended  so  as  to  admit  representation  among  col- 
laterals in  the  same  manner  as  allowed  by  law  in  reference  to  real 
estate.  During  the  five  years  before  subdivision  5  was  amended, 
this  section  as  amended  in  1893  received  conflicting  construction. 

In  Matter  of  Healy  (27  Misc.  Eep.  352,.  58  K  Y.  Supp.  927), 
the  question  arose  as  to  whether  grandnephews  should  be  cited  in 
probate  proceedings  as  interested  persons  when  there  were  an  uncle 
and  nephew  surviving,  and  it  was  held  that  they  were  interested 
persons.  But  this  case  was  practically  overruled  in  Matter  of 
Davenport,  67  App.  Div.  191,  73  OST.  Y.  Supp.  653 ;  affd.,  172 
]Sr.  Y.  454. 

In  Matter  of  Thompson  (41  Misc.  Rep.  223,  83  IST.  Y.  Supp. 
983),  there  were  nephew  and  niece,  uncle  and  aunt  and  cousins, 
and  it  was  held  that  the  cousins  were  not  interested  parties.  Affd., 
87  App.  Div.  609,  83  K  Y.  Supp.  1117. 


885  Death  Between  1898  and  1903.  |  1136 

Grandmother,  two  aunts,  cousin,  and  half-uncle.  Estate  was 
divided  among  the  grandmother  and  descendants  of  deceased  grand- 
father. Matter, of  Davenport,  36  Misc.  Eep.  475,  73  E".  Y.  Supp., 
810. 

Cousins  excluded,  there  being  nearer  next  of  kin.  Matter  of 
Davenport,  67  App.  Div.  191,  172  K  Y.  454,  73  IST.  Y.  Supp. 
653. 

I^ephew  and  niece  and  grandnephew  —  held,  that  grandnephews 
were  entitled  to  share.  Matter  of  Ehhets,  43  Misc.  Kep.  575,  89 
N.  Y.  Supp.  544;  Matter  of  Hadley,  43  Misc.  Rep.  579,  89  1^.  Y. 
Supp.  545 ;  Matter  of  Fleming,  48  Misc.  Eep.  589. 

Distribution  made  among  first  cousins  and  the  represent ativ-es 
of  deceased  first  cousins  when  cousins  were  the  nearest  of  kin. 
Matter  of  N.  Y.  Security  &  Trust  Cc,  46  Misc.  Eep.  224. 

The  amendment  discussed. 

Prior  to  1898  section  2732  of  the  Code  of  Civil  Procedure, 
which  regulates  distributions,  provided,  in  subdivision  5,  that  "  if 
there  be  no  widow,  and  no  children,  and  no  representatives  of  a 
child,  the  whole  surplus  shall  be  distributed  to  the  next  of  km,, 
in  equal  degree  to  the  deceased,  and  their  legal  representatives.'^ 
Subdivision  10  of  the  same  section  provided  that  "  where  the 
descendants,  or  next  of  kin  of  the  deceased,  entitled  to  share  in 
his  estate,  are  all  in  equal  degree  to  the  deceased,  their  shares, 
shall  be  equal."  Subdivision  11  continued  with  the  provision  that 
"  when  such  descendants  or  next  of  kin  are  of  unequal  degrees  of 
kindred,  the  surplus  shall  be  apportioned  among  those  entitled 
thereto,  according  to  their  respective  stocks;  so  that  those  who 
take  in  their  own  right  shall  receive  equal  shares,  and  those  who 
take  by  representation  shall  receive  the  share  to  which  the  parent 
whom  they  represent,  if  living,  would  have  been  entitled."  With- 
out further  statutory  provisions  it  is  clear  that  personal  property 
would  have  been  distributed  by  representation  among  collaterals 
in  the  same  manner  as  among  lineals  to  the  remotest  degree,  but 
subdivision  12  of  the  section  provided  that  "  no  representation 
shall  be  admitted  among  collaterals  after  brothers'  and  sisters' 
children."  See  Laws  of  1893,  chap.  686,  for  all  of  the  above 
provisions.  That  is,  where  the  property  went  to  brothers  or 
sisters  representation  ceased  with  the  children  of  such  brothers  and 
sisters,  so  that  grandnephews  and  grandnieces  would  not  take. 

This  was  the  state  of  the  law  up  to  1898.  In  that  year  the 
Legislature  amended  subdivision  12  of  section  2732  of  the  Code 
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.of  Civil  Procedure  so  that  it  provided  that  "  representation  shall 
be  admitted  among  collaterals  in  the  same  manner  as  allowed  by 
law  in  reference  to  real  estate."  See  Laws  of  1898,  chap.  319. 
Clearly  the  Legislature  by  this  amendment  intended  to  change  the 
law  in  some  practical  degree ;  intended  to  extend,  in  some  measure 
at  least,  the  scope  of  representation  in  the  distribution  of  personal 
property,  and  the  plain  language  of  the  amendment  is  that  repre- 
sentation shall  be  admitted  in  the  same  manner  as  allowed  by  law 
in  reference  to  real  estate.  That  is,  the  same  rules  which  apply 
to  the  division  of  real  estate  among  those  entitled  to  take  are  ex- 
tended to  personal  property,  and  if  grandnephews  and  gi'and- 
iiieces  would  be  entitled  to  take  real  estate  they  are  lilcewise 
entitled  to  a  distributive  share  of  personal  property.  Section  287 
of  the  Keal  Property  Law  (Laws  of  1896,  chap.  547)  provides: 
"  If  all  the  brothers  and  sisters  of  the  intestate  be  living,  the  in- 
heritance shall  descend  to  them ;  if  any  of  them  be  living  and  any 
be  dead,  to  the  brothers  and  sisters  living,  and  the  descendants,  in 
whatever  degree,  of  those  dead;  so  that  each  living  brother  or 
sister  shall  inherit  such  share  as  wou.ld  have  descended  to  him  or 
her  if  all  the  brothers  and  sisters  of  the  intestate  who  shall  have 
died,  leaving  issue,  had  been  living,  and  so  that  such  descendants 
in  whatever  degree  shall  collectively  inherit  the  share  which  their 
parent  would  have  received  if  living;  and  the  same  rule  shall 
prevail  as  to  all  direct  lineal  descendants  of  every  brother  and 
sister  of  the  intestate  whenever  siich  descendants  are  of  unequal 
<legrees." 

There  does  not  appear  to  be  any  room  for  argument  here ;  the 
plain  and  obvious  meaning  of  the  language  of  the  Legislature  is 
that  the  law,  in  so  far  as  it  deals  with  representation  among  col- 
lateral relatives,  shall  place  them  on  an  equal  footing  in  respect  to 
real  and  personal  property,  and  as  grandnephews  and  grandnieces 
would  be  entitled  to  share  in  the  real  estate  by  representation, 
they  have,  under  the  amendment  of  1898,  the  right  to  participate 
in  the  distribution  of  the  personal  estate  upon  the  same  basis. 

There  is  nothing  decided  to  the  contrary  in  Matter  of  Daven- 
port (172  H.  Y.  454).  In  that  case  the  intestate  left  no  husband, 
ancestor,  descendant,  brother,  or  sister,  but  was  survived  by  a 
nephew  and  niece,  children  of  a  deceased  brother,  two  uncles,  two 
aunts,  forty-five  first  cousins,  thirty-three  second  cousins,  and  one 
ihird  cousin,  making  in  all  eighty-one  next  of  kin,  the  first,  second, 
and  third  cousins  being  descendants  and  representatives  of  de- 
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ceased  uncles  and  aunts,  and  the  point  determined  was  that  the 
nephew  and  niece  and  the  two  uncles  and  two  aunts  were  next  of 
kin  in  equal  degree,  being  the  third  degree,  and  that  the  estate 
should  be  divided  into  six  equal  parts  and  so  distributed,  shutting 
out  the  whole  group  of  cousins.  Obviously  under  subdivisions  5 
and  10  of  section  2732  of  the  Code  of  Civil  Procedure,  the  distri- 
bution was  limited  to  the  collateral  relatives  of  equal  degree,  and 
this  is  what  the  court  finally  held.  It  is  clear,  from  the  reading 
of  section  288  of  the  Real  Property  Law,  that  uncles  and  aunts 
and  their  descendants  inherit  only  when  there  are  no  brothers  and 
sisters  or  their  descendants  (Matter  of  Davenport,  supra),  while 
in  the  case  at  bar  there  are  descendants  of  brothers  and  sisters, 
and  these  are  entitled  to  take  the  share  of  the  personal  property 
which  would  have  gone  to  their  parents  if  living,  just  as  they 
would  have  taken  real  estate  if  there  had  been  such  an  estate.  As 
the  uncles  and  aunts  in  Matter  of  Davenport  (supra)  did  not  take 
by  representation,  but  by  reason  of  their  equal  relationship  with 
the  nephew  and  niece,  neither  of  whom  appealed,  it  is  clear  that 
their  descendants  had  no  rights  by  representation.  But  in  the 
case  now  before  us  the  nephew  and  niece  take  under  the  statute, 
and  there  is  no  good  reason  why  the  grandnephews  should  not 
share  in  the  distribution  by  representation  in  a  like  manner  as 
though  it  was  real  estate,  for  this,  it  seems  to  us,  is  the  purpose  of 
the  amendment  of  1898.  Matter  of  De  Voe,  107  App.  Div.  245 ; 
affd.,  185  K.  Y.  536. 

The  rule  deduced  from  the  decisions  and  applied  in  Matter  of 
Hadley  (43  Misc.  Rep.  579)  was  as  follows:  Distribution  shall 
be  made  among  the  nearest  next  of  kin  in  equal  degree  to  the  de- 
ceased so  that  their  shares  shall  be  equal.  Should  there  have  been 
any  brother  or  sister  or  descendant  of  brother  or  sister  to  the 
remotest  degree  who  would  have  been  of  the  degree  of  kinship 
so  entitled  to  share  equally  had  he  or  she  survived  the  deceased, 
his  or  her  representatives  shall  share  by  representation  in  such 
distribution  per  stirpes;  but  descendants  of  an  uncle  or  aunt 
whose  ancestors  might  have  been  so  entitled  to  share  shall  not 
share  by  representation  while  there  are  descendants  of  a  brother 
or  sister  in  any  degree  surviving,  but  may  share  per  stirpes  when 
there  are  no  brothers  or  sisters  or  their  descendants  surviving. 
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^  1137  Nature  of  the  Fund  Realized  from  a  Recovery  for 
Negligently  Killing  a  Person  and  of  the  Proceed- 
ing for  its  Distribution. 

Where  the  deceased  leaves  no  estate  and  the  only  money  or 
property  which  is  in  the  hands  of  the  administrator  is  the  pro- 
ceeds of  the  recovery,  the  proceeding  for  its  distribution  is  not 
governed  by  the  general  rules  applicable  to  the  settlement  of  es- 
tates, but  is  a  special  proceeding,  provided  for  by  section  1903, 
Code  Civ.  Pro.,  and  the  jurisdiction  of  the  surrogate  is  limited 
and  restricted  to  the  terms  of  that  section  and  to  making  the  de- 
cree therein  provided  for.  The  money  so  received  does  not  become 
general  assets  of  the  estate ;  it  is  not  subject  to  the  payment  of  the 
debts  of  the  deceased  nor  to  the  ordinary  rules  applicable  to  the 
settlement  and  administration  of  the  estates  of  deceased  persons. 
Stuber  V.  McEntee,  142  IS.  Y.  200  •  Mundt  v.  Glokner,  24:  App. 
Div.  110,  48  N.  Y.  Supp.  940. 
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The  cause  of  action  is  not  one  in.  relation  to  the  estate  of  the 
deceased  and  is  not  for  the  benefit  of  persons  interested  in  such 
estate  as  creditors  or  otherwise,  but  the  representative  acts  solely 
as  trustee  for  the  specified  beneficiaries  for  whose  exclusive  use 
the  recovery  may  be  had.  Matter  of  McCullougTi,  18  Misc.  Kep. 
721,  43  N.  Y.  Supp.  968;  Hegerich  v.  Eeddie,  99  N.  Y.  258, 
revg.  32  Hun,  141 ;  Matter  of  McDonald,  51  Misc.  Rep.  318. 

Distribution  of  damages  recovered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in  the  last  sec- 
tion, are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife,  and 
next  of  kin;  and,  when  they  are  collected,  they  must  be  distributed  by  the 
plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his  hands,  after  pay- 
ment of  all  debts,  and  expenses  of  administration.  But  the  plaintiff  may 
deduct  therefrom  the  expenses  of  the  action,  the  reasonable  funeral  ex- 
penses of  the  decedent,  and  his  commissions  upon  the  residue;  which  must 
be  allowed  by  the  surrogate,  upon  notice,  given  in  such  a  manner  and  to 
such  persons,  as  the  surrogate  deems  proper.  §  1903,  Code  Civ.  Pro. 

Section  1903,  Code  Civ.  Pro.',  controls  as  to  distribution  over 
any  inference  drawn  from  section  1904,  Code  Civ.  Pro.  Snedeker 
V.  Snedeker,  47  App.  Div.  471,  63  N.  Y.  Supp.  580;  affd.,  164 
N.  Y.  58. 

Who  may  maintain  action. 

The  action  may  be  maintained  for  the  benefit  of  alien  nonresi- 
dent next  of  kin.  Tanas  v.  Municipal  G.  Co.,  88  App.  Div.  251, 
84  E".  Y.  Supp.  1053 ;  Alfson  v.  The  Bush  Co.,  97  App.  Div.  632 ; 
35  Civ.  Pro.  104;  affd.,  182  IST.  Y.  393. 

Where  the  representative  dies,  his  successor  should  be  appointed 
to  continue  the  action,  and  such  right  does  not  pass  to  the  executor 
or  administrator  of  the  deceased  representative.  Hodges  v.  Web- 
ber, 65  App.  Div.  170,  72  W.  Y.  Supp.  508. 

An  ancillary  executor  may  maintain  an  action  in  this  State. 
Lang  v.  Houston,  etc.,  B.  R.  Co.,  75  Hun,  151,  58  IST.  Y.  St.  Rep. 
594,  27  K  Y.  Supp.  90;  affd.,  144  K  Y.  717. 

A  sole  next  of  kin  of  the  person  killed  having  been  appointed 
administrator  and  died  -  -  held,  that  the  action  for  damages  could 
be  continued  for  the  benefit  of  the  estate  of  said  sole  next  of  kin, 
and  that  the  damages  when  recovered  would  be  part  of  his  estate. 
Meehin  v.  B.  H.  B.  B.  Co.,  164  ¥.  Y.  145,  affg.  51  App.  Div.  1, 
64  K  Y.  Supp.  291. 

The  cause  of  action  accrues  at  the  date  of  granting  of  letters 
to  the  representative.  Crapo  v.  City  of  Syracuse,  183  N.  Y.  395, 
revg.  98  App.  Div.  376. 
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An  unmarried  man  was  killed.  His  father  was  appointed  ad- 
ministrator and  died.  An  administrator  de  bonis  non  was  then 
appointed  and  was  substituted  as  plaintiff.  The  trial  court  dis- 
missed the  complaint  on  the  ground  that  the  cause  of  action  abated 
on  the  death  of  the  father.  20  Misc.  Eep.  63,  44  N.  Y.  Supp. 
430.  On  appeal  there  was  a  reversal.  Mundt  v.  Glokner,  24 
App.  Div.  110,  48  ]Sr.  Y.  Supp.  940.  The  Court  of  Appeals  dis- 
missed for  lack  of  jurisdiction.     160  E^.  Y.  571. 

Security  for  costs. 

Where  the  administrator  and  all  the  next  of  kin  are  nonresi- 
dents and  there  are  no  assets  in  the  State,  security  for  costs  will 
be  required.    Meaney  v.  Post  &  McCord,  117  App.  Div.  563. 

Where  an  administrator  brings  an  action  to  recover  damages  for 
causing  the  death  of  the  intestate  and  is  defeated  and  a  judgment 
for  costs  is  given  against  her,  such  judgment  is  not  obtained  in  an 
action  relating  to  the  estate  of  decedent  and  no  execution  can  be 
issued.  Matter  of  McCullough,  18  Misc.  Eep.  721,  43  N.  Y. 
Supp.  968. 

Order  for  compromise. 

An  order  for  compromise  was  not  set  aside  on  application  of  a 
child  born  after  the  widow-administratrix  had  procured  the  order 
and  received  the  money.  Matter  of  Anderson,  84  App.  Div.  550, 
82  ¥..  Y.  Supp.  763. 

^  1138     Recovery  Not  Assets. 

The  recovery  is  not  subject  to  the  payment  of  the  debts  of  the 
deceased  nor  to  the  ordinary  rules  applicable  to  the  settlement  and 
administration  of  the  estates  of  deceased  persons.  The  damages 
are  not  general  assets  of  an  estate  of  a  deceased  person  in  the 
hands  of  an  executor  or  administrator  and  subject  to  his  control, 
but  are  exclusively  for  the  benefit  of  the  decedent's  husband  or 
wife  and  next  of  kin.  Stiiher  v.  McEntee,  142  IST.  Y.  200,  revg. 
19  ]Sr.  Y.  Supp.  900. 

Such  residue  is  not  liable  for  the  debts  of  the  deceased,  and 
apparently  no  set-ofi  to  the  surviving  husband  or  wife  or  minor 
children  can  be  made,  since  the  damages  are  not  considered  gen- 
eral assets  of  the  estate  subject  to  the  general  course  of  adminis- 
tration. 
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The  cause  of  action  thereby  given  is  not  to  the  estate  of  the 
deceased  person,  but  to  his  or  her  representative  as  trustee,  not 
for  purposes  of  general  administration,  but  for  the  exclusive  use 
of  specified  beneficiaries.    Hegerich  v.  Keddie,  99  E".  Y.  258. 

Accounting  and  judicial  settlement. 

There  seems  to  be  no  intimation  in  the  Code  provision  regard- 
ing the  nature  of  the  proceedings  to  settle  the  account  of  the  ad- 
ministrator who  has  recovered  damages  for  the  death  of  his 
intestate. 

Where  there  is  any  other  personal  property  than  the  recovery, 
the  usual  practice  must  be  followed  and  the  property  must  be  dis- 
tributed in  the  usual  way  and  is  liable  for  the  debts  of  the 
deceased. 

Where  the  only  property  is  the  recovery  none  of  the  reasons  for 
delaying  distribution  in  the  ordinary  cases  can  apply. 

Creditors  are  not  entitled  to  notice  to  present  claims,  and  as  the 
fund  is  in  the  hands  of  the  administrator  in  cash,  and  is  not  in 
the  hands  of  the  administrator  as  the  representative  of  the  estate, 
but  solely  as  a  trustee  for  the  next  of  kin,  there  seems  to  be  no 
reason  why  distribution  should  not  be  made  at  once. 

The  petition  should  show  that  no  other  property  has  come  to  the 
hands  of  the  administrator;  that  the  expenses  of  the  action  and 
the  funeral  expenses  have  been  paid,  or  if  they  have  not  been  paid, 
the  names  of  the  parties  who  furnished  them. 

The  names  of  the  husband  and  wife,  if  any,  and  the  next  of  kin 
entitled  to  share  in  the  fund. 

The  name  of  the  surety  or  sureties  of  the  administrator. 

Jurisdiction  is  acquired  of  these  persons  either  by  service  of 
citation  or  by  waiver,  and  distribution  may  be  ordered  in  the  usual 
manner. 

Cf  1139     Allowances  for  Expenses  of  the  Action. 

Where  an  objection  is  made  to  the  allowance  of  certain  items 
claimed  as  expenses  of  the  action,  the  surrogate  may  try  and  de- 
termine such  objections. 

Argument  is  hardly  necessary  to  establish  the  principle  that  a 
representative  of  an  estate,  who  maintains  such  an  action,  should 
be  credited  with  attorneys'  fees,  disbursements,  and  witness'  fees, 
together  with  reasonable  compensation  for  expert  witnesses,  where 
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they  are  required,  as  well  as  with  payment  for  all  other  work, 
labor,  and  services  of  whatever  nature  they  may  be,  so  long  as 
they  are  incurred  in  good  faith,  under  a  reasonable  supposition 
that  the  chances  of  success  in  the  lawsuit  would  be  enhanced  by 
their  employment.  Without  a  reasonable  interpretation  of  this 
rule,  representatives  of  estates  would  run  personal  risk  of  becom- 
ing chargeable  with  expenses  which  they  in  many  instances  prop- 
erly deemed  necessary  to  be  rendered  in  accomplishing  a  successful 
determination  of  the  litigation,  and  were  such  risks  apparent  it 
might  easily  lead  to  the  imperfect  preparation  and  trial  of  such 
cases  and  an  incomplete  protection  of  the  rights  of  the  next  of 
kin,  who  would  be  entitled,  under  section  1903  of  the  Code  of 
Civil  Procedure,  to  share  in  the  proceeds.  Matter  of  Snedeher, 
95  App.  Div.  149,  88  ^.  Y.  Supp.  847. 

Allowance  of  $1,000  made  for  services  of  a  physician  who  was 
a  most  important  witness.  Matter  of  Snedeher,  95  App.  Div. 
149,  88  K  Y.  Supp.  847. 

The  Court  of  Appeals  in  Lee  v.  Yacuum  Oil  Co.  (126  N.  Y. 
579—587)  made  this  remark  concerning  the  relation  of  the  re- 
covery to  the  attorney  charges  in  this  class  of  cases:  "  They  (the 
attorneys)  now  have  recourse  to  an  ample  fund  provided  by  the 
settlement  for  the  payment  of  their  lawful  charges." 

In  Lee  v.  Yan  Yoorhis  (78  Hun,  575,  61  E".  Y.  St.  Rep.  220 ; 
affd.,  145  N.  Y.  603),  the  court  said:  "And  section  1903  provides 
that  the  amount  of  his  (the  attorney's)  claim  shall  be  deducted 
from  the  recovery  by  the  administrator." 

The  damages  recovered  for  a  death  are  upon  a  distinct  and  sep- 
arate cause  of  action  from  one  for  personal  injuries,  and  a  con- 
tract relating  to  the  latter  cause  of  action  will  not  be  enforced 
against  the  proceeds  of  the  former.  Matter  of  Carrig,  36  Misc. 
Eep.  612,  73  W.  Y.  Supp.  1123. 

An  administrator  may  make  an  agreement  with  an  attorney  for 
a  contingent  fee,  and  if  the  same  is  fair  and  reasonable  such  agree- 
ment will  be  carried  out  by  the  court,  and  the  attorney  has  a  lien 
upon  the  fund  for  its  recovery.  Lee  v.  Yan  Yoorhis,  78  Hun, 
575,  61  K  Y.  St.  Rep.  220;  affd.,  145  K  Y.  603. 

Allowance  for  funeral  expenses  of  deceased. 

"  By  this  section  (1903)  the  damages  recovered,  while  not  sub- 
ject to  payment  of  the  debts  of  the  deceased  and  the  general  ex- 
penses of  administration,  are  charged  with  the  expenses  of  the  ac- 
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tion,  the  reasonable  funeral  expenses  of  the  deceased,  and  the  com- 
missions of  plaintiff  on  the  residue."  Alfson  v.  Bush  Co.,  182 
K  Y.  393,  397. 

The  surrogate  has  jurisdiction  to  direct  the  allowance  and  pay- 
ment from  the  fund  of  a  claim  for  funeral  expenses  of  the  de- 
ceased even  when  the  administrator  refuses  to  pay  it.  Matter  of 
McDonald,  51  Misc.  Rep.  320. 

Damages  are  now  assets  for  the  payment  of  funeral  expenses, 
and  an  execution  may  issue  against  the  representative  upon  a  judg- 
ment received  therefor.  Matter  of  McDermott,  49  Misc.  Rep. 
402. 

^  1140     Distribution  of  Recovery. 

The  deceased  left  a  widow  and  a  father  —  held,  that  the  father 
shared  with  the  widow  in  the  recovery.  Snedeker  v.  SnedeJcer, 
164  K  Y.  59,  a%.  47  App.  Div.  471,  63  N.  Y.  Supp.  580. 

Where  damages  are  recovered  for  the  death  of  a  wife  who  leaves 
no  descendants,  such  damages  belong  to  the  husband.  Austin  v. 
Met.  St.  B.  B.  Co.,  108  App.  Div.  249. 

Effect  of  divorce. 

A  divorce  granted  in  another  State  without  personal  service  of 
process,  etc.,  does  not  deprive  a  husband  of  right  to  share  in  dam- 
ages recovered  from  death  of  wife.  Matter  of  De  Garamo,  86 
Hun,  390,  67  K  Y.  St.  Rep.  215,  33  IST.  Y.  Supp.  502. 

Under  which  State  law  distribution  shall  be  made. 

Letters  issued  in  ISTew  York  State  and  ancillary  letters  issued 
in  Ohio  where  deceased  was  killed.  Distribution  under  statute  of 
Ohio.  Matter  of  De  Garamo,  86  Hun,  390,  67  N.  Y.  St.  Rep.  215, 
33  K  Y.  Supp.  502. 

Payment  of  share  of  infant. 

An  administrator  has  no  right  to  pay  a  distributive  share  to  a 
general  guardian  unless  so  directed  by  the  surrogate. 

The  fact  that  the  distributive  share  is  part  of  the  proceeds  of  a 
judgment  for  damages  recovered  for  the  death  of  the  father  does 
not  change  the  rule.  Lowman  v.  Elmira,  C.  &  N.  B.  B.  Co.,  85 
Hun,  188,  32  N.  Y.  Supp.  579,  65  K  Y.  St.  Rep.  723;  affd.,  154 
K  Y.  765. 
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^  1141    Adoption  of  Children  and  Their  Right  to  Share  in 
Estate. 

While  adoption  was  early  recognized  by  the  civil  law,  it  was 
not  recognized  by  the  common  law  and  exists  in  the  United  States 
only  by  special  statute;  that  statutes  authorizing  adoption,  there- 
fore, being  in  derogation  of  the  common  law,  should  be  strictly 
construed  and  that  it  follows,  as  a  consequence,  that  there  is  no 
presumption  that  minor  children  living  with  people  whose  name 
they  have  taken  are  to  be  regarded  as  adopted  children. 

It  has  been  held  that  a  verbal  agreement  between  the  father  and 
another  to  the  effect  that  the  latter  should  have  custody  of  the 
child  did  not  constitute  an  adoption  of  such  child.  Taylor  v. 
Deseve,  81  Tex.  246. 

Also,  that  where  an  instrument  intended  to  effect  an  adoption 
of  an  infant  was  duly  signed  by  his  surviving  parent,  but  the  par- 
ties who  meant  to  adopt  the  child  did  not  execute  it  because  of  the 
illness  of  the  justice,  such  act  was  insufficient  to  constitute  an 
adoption.    Long  v.  Hewitt,  44  Iowa,  363. 

Also,  where  articles  of  adoption  of  a  child  were  duly  executed 
and  acknowledged,  but  were  not  filed  until  after  the  death  of  the 
person  making  the  adoption,  it  was  held  that  the  act  was  incom- 
plete and  the  child  could  not  be  regarded  as  legally  adopted.  Tyler 
v.  Reynolds,  53  Iowa,  146. 

And  in  our  own  State,  in  the  Matter  of  Thome  (155  N.  Y. 
140),  it  has  been  held  that,  where  parties  executed  papers  recit- 
ing that  they  would  adopt  an  infant  child  and,  in  pursuance  of 
such  papers,  such  child  became  a  member  of  the  household  of  her 
foster-parents,  which  relation  was  maintained  down  to  1897,  such 
papers  were  insufficient  as  having  been  executed  previous  to  the 
statute  of  this  State  authorizing  such  an  adoption. 

It  has  also  been  held  in  this  State  that,  in  the  absence  of  evi- 
dence showing  that  the  statutory  method  of  adoption  had  been 
pursued,  the  fact  that,  upon  the  record-books  of  the  orphan  asylum 
from  which  the  child  was  taken,  it  was  noted  that  the  child  was 
"  adopted  "  by  her  foster-parents,  and  that,  subsequently,  she  went 
to  live  with  such  foster-parents  and  was  treated  in  every  respect 
as  their  child  and  bore  their  names  and,  upon  the  death  of  the 
foster-father,  that  he  left  a  will  and  codicil  in  which  he  described 
the  child  as  his  adopted  daughter,  this  was  insufficient  to  constitute 
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an  adoption,  or  to  raise  a  presumption  that  adoption  papers  had 
been  legally  executed.  Parties  affirming  the  adoption  of  the  de- 
ceased must,  necessarily,  bear  the  burden  of  establishing  that  fact. 
Heinemann  v.  Heard,  62  IST.  Y.  448.  See  Matter  of  Huyck,  49 
Misc.  Eep.  391. 

Thus  the  statute  gives  to  an  adopted  child  the  same  legal  rela- 
tion to  the  foster-parent  as  a  child  of  his  body,  and  that  relation 
extends  to  the  heirs  and  next  of  kin  of  the  child  by  adoption  the 
same  as  to  those  of  a  child  by  nature.  The  artificial  relation  is 
given  the  same  effect  as  the  actual  relation,  so  far  as  the  right  of 
succession  is  concerned,  and  the  statutory  grandchild  and  grand- 
parent inherit  from  each  other  the  same  as  if  the  relation  had 
been  created  by  nature.  In  other  words,  the  Legislature  has  or- 
dained that  there  shall  be  no  difference  in  the  right  to  inherit 
between  a  child  by  adoption  and  his  heirs  and  next  of  kin  and  a 
child  by  nature  and  his  heirs  and  next  of  kin,  and  the  courts,  as 
in  duty  bound,  have  obeyed  the  command.  Dodin  v.  Dodin,  16 
App.  Div.  42;  affd.,  162  K  Y.  635;  Yon  Bech  v.  Thomsen,  4:4: 
App.  Div.  373 ;  affd.,  167  ISI".  Y.  601 ;  Gilliam  v.  Guaranty  Trust 
Co.,  186  id.  127;  Matter  of  Cook,  187  id.  253,  revg.  114  App. 
Div.  718. 


^  1142     Property   Rights   Whiere    Child  Has   Been  Legally 
Adopted. 

After  a  legal  adoption  the  parents  of  the  minor  are  relieved  from  all 
parental  duties  toward  and  of  all  responsibility  for,  and  have  no  rights  over 
such  child,  or  to  his  property  by  descent  or  succession.  *  *  *  His  rights  of 
inheritance  and  succession  from  his  natural  parents  remain  unaffected  by 
such  adoption.     *     *     » 

The  .foster  parent  or  parents  and  *  *  ♦  child  have  the  right  of  in- 
heritance from  each  other,  except  as  the  same  is  aifected  by  the  provisions  in 
this  section  in  relation  to  adoption  by  a  stepfather  or  stepmother,  and  such 
right  of  inheritance  extends  to  the  heirs  and  next  of  kin  of  the  minor,  and 
such  heirs  and  next  of  kin  shall  be  the  same  as  if  he  were  the  legitimate  child 
of  the  person  adopting,  but  as  respects  the  passing  and  limitation  over  of  real 
and  personal  property  dependent  under  the  provisions  of  any  instrument  on 
the  foster  parent  dying  without  heirs,  the  minor  is  not  deemed  the  child  of 
the  foster  parent  so  as  to  defeat  the  right  of  remaindermen. 

From  §  64,  Domestic  Relations  Law. 

The  right  of  inheritance  is  determinable  at  the  time  of  the 
death  of  the  intestate.  As  said  by  Bradley,  J.,  in  Dodin  v.  Dodin 
(16  App.  Div.  45 ;  affd.,  162  K  Y.  635) :   "  No  right  of  inherit- 
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ance  before  the  death  of  an  intestate  arises  from  any  relations 
existing  between  him  and  another.  But  those  who,  at  the  time  of 
his  death,  oome  within  the  description  of  persons  entitled  by  law 
to  inheritance,  and  those  only,  take  the  relation  of  inheritors  to 
his  estate.  The  deat.h  is  the  event,  and  the  conditions  then  exist- 
ing are  solely  the  subject  of  consideration  in  determining  the  right 
of  inheritance  and  distribution  of  the  estate  of  an  intestate." 

An  adopted  child  held  not  to  take  under  a  will  giving  property 
to  her  father  and  in  case  of  his  death  to  his  children.  Matter  of 
Eophins,  103  App.  Dir.  458. 

The  saving  clause  refers  to  those  forms  of  adoption  theretofore 
existing  by  virtue  of  special  statutory  enactments  contained  in  the 
charters  of  charitable  societies,  and  does  not  legalize  private  agree- 
ments executed  without  authority  of  law.  Matter  of  Thome,  155 
N.  Y.  140. 

A  child  adopted  under  the  act  of  1873  becomes  entitled  to  in- 
herit under  the  act  of  1887  if  the  foster  parent  is  alive  at  the  time 
that  act  goes  into  effect.  Dodin  v.  Dodin,  16  App.  Div.  42 ; 
Theobald  v.  Smith,  103  id.  200;  Gilliam  v,  Ouaranty  T.  Co., 
186  ]Sr.  Y.  127. 

Adoption  is  the  taking  of  a  stranger  in  the  blood  as  one's  own 
child.  The  proceeding  of  adoption  and  the  relation  established 
is  personal  to  the  foster-parent  and  the  child.  The  statute  gives 
to  them  all  the  rights  to  be  derived  from  the  legal  relation  of 
parent  and  child,  including  the  "  right  of  inheritance  from  each 
other."  The  right  is  not  given,  however,  either  expressly  or  by 
implication,  to  the  child,  to  inherit  through  the  foster-parent 
from  his  collateral  kin.  In  other  words  the  child  becomes  heir 
only  to  the  foster-parent.  This  right  of  inheritance  flows  from 
the  artificial  relation  established  at  the  request  of  the  one  and 
with  the  consent  of  the  other.  The  adoption  proceedings  perpetu- 
ate the  desire  of  the  parent  that  the  child  shall  be  his  heir.  But 
a  stranger  to  the  adoption  proceedings,  who  has  never  recognized 
the  existence  of  any  artificial  relation,  should  not  have  his  prop- 
erty diverted  from  the  natural  course  of  descent.  Kettle  v.  Baxter, 
50  Misc.  Eep.  428. 

Under  a  deed  which  conveyed  certain  real  estate  to  T.  during 
life  and  after  her  death  to  her  heirs-at-law  —  held,  that  an  al- 
leged child  of  T.  was  such  heir-at-law.  Gilliam  v.  Guaranty  T. 
Co.,  186  K  Y.  127,  affg.  11  App.  Div.  656. 
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^  1143     Distribution  of  the  Estates  of  Married  Women. 

The  provisions  of  this  article  respecting  the  distribution  of  property  of 
deceased  persons  apply  to  the  personal  property  of  married  women,  dying, 
leaving  descendants  them  surviving.  The  husband  of  any  such  deceased 
married  woman  shall  be  entitled  to  the  same  distributive  share  in  the  personal 
property  of  his  wife  to  which  a  widow  is  entitled  in  the  personal  property 
of  her  husband  by  the  provisions  of  this  article  and  no  more. 

§  2734,  Code  Civ.  Pro. 

Where  a  married  woman  leaves  a  husband  but  no  lineal  descend- 
ants, the  husband  becomes  vested  with  the  title  to  all  her  personal 
estate  and  he  need  not  take  out  letters  of  administration. 

If  a  surviving  husband  does  not  take  out  letters  of  administration  on  the 
estate  of  his  deceased  wife,  he  is  presumed  to  have  assets  in  his  hands 
sufficient  to  satisfy  her  debts,  and  is  liable  therefor. 

A  husband  is  liable  as  administrator  for  the  debts  of  hia  wife  only  to  the 
extent  of  the  assets  received  by  him.  If  he  dies  leaving  any  assets  of  his 
wife  unadministered,  except  as  otherwise  provided  by  law  (namely,  when 
she  leaves  lineal  descendants)  they  pass  to  his  executors  or  administrators  as 
part  of  his  personal  property,  but  are  liable  for  her  debts  in  preference  to  the 
creditors  of  the  husband.  From  §  2660,  Code  Civ.  Pro. 

A  husband  is  liable  for  the  ante-nuptial  debts  of  the  wife  to  the  extent 
of  the  property  owned  by  her  and  acquired  by  hija  by  ante-nuptial  con- 
tract or  otherwise.  Domestic  Relation  Law,  §  24. 

Where  no  descendants  are  left. 

On  the  death  of  a  married  woman  intestate  and  leaving  no 
descendants,  her  entire  personal  estate  passes  to  and  vests  in  her 
husband,  by  virtue  of  his  marital  rights,  the  rule  of  distribution 
in  such  a  case  remaining  as  at  common  law,  and  not  being  changed 
by  any  of  the  statutes  affecting  the  estates  of  married  woman. 
The  husband  is  entitled  to  letters  of  administration  if  he  elects 
to  demand  them,  but  his  title  to  the  personalty  of  the  wife  does 
not  in  any  degree  rest  upon  such  letters,  and  the  assets  of  her 
estate  pass  absolutely  to  him  whether  reduced  to  possession  or 
not,  without  the  issue  of  letters.  In  re  Bolton,  159  'S.  Y.  129 ; 
Robins  v.  McClure,  100  id.  328;  In  re  Negus  (Nones),  27  Misc. 
Eep.  165,  58  IST.  Y.  Supp.  377;  In  re  McLeod,  32  Misc.  Eep. 
229,  66  ]Sr.  Y.  Supp.  255. 

Husband  and  wife  are  not  heirs  or  next  of  kin  to  each  other. 
Plait  V.  MicMe,  137  N.  Y.  106. 

Upon  the  death  of  a  wife  intestate,  without  descendants,  her 
husband  becomes   entitled  to  all  her  personal   estate  remaining 
after  payment  of  debts.    Barnes  v.  Underwood,  47  IST.  Y.  351. 
57 
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The  personal  estate  of  a  married  woman  dying  intestate,  with- 
out lineal  next  of  kin,  belongs  absolutely  to  her  husband,  and 
cannot  be  affected  by  grant  of  administration  to  another.  Ransom 
V.  Nichols,  22  N.  Y.  110. 

The  husband  takes  the  personal  estate  of  his  deceased  wife  where 
she  has  no  descendants  and  dies  intestate  in  whole  or  in  part. 
BoUns  V.  McGlure,  100  N.  Y.  328. 

^  1144    Distribution  of  Estates  of  Nonresidents. 

Distribution  of  personal  estate  collected  by  the  administrator 
of  a  nonresident  will  be  distributed  according  to  the  law  of  the 
domicile.  Matter  of  Nones  {Negus),  27  Misc.  Eep.  165,  58 
N.  Y.  Supp.  377. 

Where  the  deceased  is  a  nonresident  the  surrogate  may  assume 
that  the  laws  of  distribution  in  the  State  of  his  domicile  are  the 
same  as  in  this  State  until  proof  to  the  contrary  is  made.  Bull  v. 
Eendrich,  4  Dem.  330. 

The  accession  to  an  intestate's  personal  property  is  governed 
by  the  law  of  the  actual  domicile  of  the  intestate  at  the  time  of 
his  death;  and  it  devolves  upon  those  entitled  to  take  it  as  next 
of  kin  according  to  the  law  of  such  actual  domicile.  Matter  of 
Ruppaner,  15  Misc.  Eep.  654,  72  IST.  Y.  St.  Eep.  680,  37  K  Y. 
Supp.  429 ;  affd.,  9  App.  Div.  422,  75  IST.  Y.  St.  Eep.  1456,  41 
N.  Y.  Supp.  212. 
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^  1145     Distribution    Where    Either    Husband    or    Wife    is 
Divorced. 

Husband  plaintiff. 

Where  judgment  is  rendered  dissolving  the  marriage,  the  defendant  is  not 
entitled  to  dower  in  any  of  the  plaintiff's  real  property  or  to  a  distributive 
share  In  his  personal  property.  §  1760,  subd.  3,  Code  Civ.  Pro. 

Wife  plaintiff. 

Where  final  judgment  is  rendered  dissolving  the  marriage,  the  plaintiff's 
inchoate  right  of  dower  in  any  real  property  of  which  the  defendant  then  ia 
or  was  theretofore  seized  is  not  affected  by  the  judgment. 

§   1759,  subd.  4,  Code  Civ.  Pro. 
Reason  for  the  lule. 

For  the  reason  that  future  rights,  dependent  for  their  origin 
upon  the  marriage  relation,  cannot  arise  after  its  dissolution,  and 
which  prevent  the  innocent  wife  from  having  dower  in  her  hus- 
band's after-acquired  lands,  it  follows  that  she  can  have  no  dis- 
tributive share  in  his  personalty.  At  the  date  of  the  decree  she 
has  no  existing  rights  in  his  personal  estate.  That  is  his.  ISTo 
fraction  of  it  and  no  lien  upon  it  are  hers.  He  may  sell  without 
her  consent,  give  it  away  if  he  pleases,  and  bequeath  it  at  his  own 
choice.  If  it  remains  his  at  his  death  then  the  wife,  if  the  mar- 
riage relation  exists,  and  has  not  been  sundered,  becomes  "  the 
widow"  named  in  the  Statute  of  Distribution,  and  at  that  mo- 
ment, for  the  first  time,  arises  her  right  in  the  personal  estate 
dependent  upon  the  existence  of  the  marriage  at  the  husband's 
death.    Administration  is  given  first,  "  to  the  widow."     The  law 
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contemplates  the  possible  existence  of  but  one,  and  makes  no  pro- 
vision for  a  struggle  of  priority  between  two  or  more.  To  "  the 
widow  "  is  given  one-third  of  the  personal  estate,  and  all  other 
provisions  allowing  her  occupation  of  her  husband's  house  and 
setting  apart  for  her  specific  articles  of  household  use  indicate 
the  understanding  of  the  Legislature  that  she  only  was  "  the 
widow  "  who  held  to  the  deceased,  at  the  date  of  his  decease,  the 
relation  of  a  wife.     Matter  of  Ensign,  103  jST.  Y.  284. 

^  1146     Where   Persons   Perish  by  a   Common   Disaster  — 
Survivorship. 

The  question  of  survivorship,  under  circumstances  of  this  char- 
acter, has  been  a  problem  which  has  been  presented  to  the  courts 
from  the  earliest  times.  In  the  old  civil  law,  where  persons 
perished  in  a  common  disaster,  a  number  of  presumptions  were 
established  as  a  guide  to  the  courts  in  determining  the  question 
of  survivorship ;  but  these  presumptions  have  never  been  indulged 
in  by  the  common  law,  and  the  problem  has  been  treated  as  a  ques- 
tion of  fact  to  be  disposed  of  in  accordance  with  the  circum- 
stances surrounding  the  disaster. 

The  leading  case  on  the  subject  in  this  State  is  that  of  Newell 
V.  Nichols  (75  N.  Y.  78),  in  which  the  court  states  as  follows 
(p.  89)  :  "  The  rule  is  that  the  law  will  indulge  in  no  presump- 
tion on  the  subject.  It  will  not  raise  a  presumption  by  balancing 
probabilities,  either  that  there  was  a  survivor,  or  who  it  was. 
*  *  *  It  is  regarded  as  a  question  of  fact  to  be  proved,  and 
evidence  merely  that  two  persons  perished  by  such  a  disaster  is 
not  deemed  sufficient.  If  there  are  other  circumstances  shown 
tending  to  prove  survivorship,  courts  will  then  look  at  the  whole 
case  for  the  purpose  of  determining  the  question,  but  if  only  the 
fact  of  death  by  a  common  disaster  appears  they  will  not  under- 
take to  solve  it  on  account  of  the  nature  of  the  question,  and  its 
inherent  uncertainty." 

That  case  also  laid  down  the  further  rule  that  a  person  who 
claims  that  there  was  any  survivorship  must  affirmatively  prove 
the  same.    Matter  of  Gerdes,  50  Misc.  Rep.  88. 

Under  the  civil  law  there  was  a  presumption  of  survivorship 
"between  those  who  perished  in  a  common  disaster,  based  upon 
sex  and  age,  and  in  some  jurisdictions  there  is  such  a  presumption 
based  upon  physical  condition  and  strength,  but  in  England  and 
in  this  and  other  States  of  the 'Union,  where  the  common  law 
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prevails,  no  sucli  presumption  exists,  nor  is  there  a  presumption 
that  in  such  case  death  occurred  to  all  at  the  same  instant,  and 
yet  through  necessity  in  the  administration  of  the  law  the  title 
to  real  property  passes  and  personal  property  is  distributed  aa 
if  they  all  perished  at  the  same  instant  of  time  in  the  absence  of 
proof  of  facts  or  circumstances  tending  to  show  survivorship 
among  them.     St.  John  v.  Andrews'  Inst.,  117  App.  Div.  698. 

Survivors  of  the  same  accident. 

Where  two  persons  are  lost  by  same  calamity  at  sea,  it  does  not 
follow  that  the  one  last  seen  alive  survived  the  other.  Matter  of 
Bidgway,  4  Kedf.  226. 

There  is  no  presumption  in  law  of  survivorship  in  case  of  per- 
sons who  perish  by  a  common  disaster.  Newell  v.  Nichols,  75 
E".  Y.  78. 

^  1147     Forfeiture  of  Legacy  by  Contest. 

Where  a  will  makes  a  forfeiture  of  legacy  if  the  legatee  "  pre- 
vents or  opposes  "  the  execution  of  the  will,  he  may  still  cross- 
examine  the  attesting  witnesses.  Matter  of  Bratt,  10  Misc.  Kep. 
491,  65  K  Y.  St.  Kep.  247,  32  N.  Y.  Supp.  168. 

While  a  provision  that  a  legatee  forfeits  his  legacy  if  he  con- 
tests the  will  is  valid,  such  a  clause  will  be  strictly  construed. 
Matter  of  Barandon,  41  Misc.  Eep.  380,  84  IST.  Y.  Supp.  937. 

Effect  of  penalty  for  making  contest. 

In  l^ew  York,  in  the  Special  Term  of  the  Supreme  Court,  the 
validity  of  such  a  condition  was  recognized,  but  it  was  held  that 
if  there  was  prohabilis  causa  litigandi  opposition  to  the  probate 
of  the  will  would  not  work  a  forfeiture  of  a  legacy.  Jackson 
V.  Westerfield,  61  How.  Pr.  399.  And  in  a  later  case  in  the 
General  Term  of  the  Supreme  Court  the  general  validity  of  such 
a  condition  was  again  recognized,  but  it  was  held  that  as  pro- 
hibiting a  contest  instituted  by  the  guardian  of  an  infant  legatee 
appointed  by  the  Surrogate's  Court  the  condition  was  invalid  aa 
against  public  policy.  •  Bryant  v.  Thompson  (59  Hun,  545,  14 
]Sr.  Y.  Supp.  28),  where  it  was  said:  "  A  testator  cannot  be  per- 
mitted thus  to  obstruct,  by  any  clause  in  his  will,  the  necessary 
steps  prescribed  by  law  for  the  conduct  of  judicial  proceedings  in 
the  case  of  infants,  where  the  paramount  duty  of  the  court  is  to 
act  in  behalf  of  its  wards  and  for  their  best  interests.    ISTo  penalty 
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or  forfeiture  can  be  worked  against  such  a  party  who  has  done 
nothing  more  than  to  submit  his  rights  to  the  adjudication  of  the 
-courts." 

An  appeal  in  this  case  was  dismissed  (128  N.  Y.  426),  on 
the  ground  of  want  of  interest  in  the  appellants.  See  also  Wood- 
ward V.  James,  4:4:  Hun,  95.  In  Matter  of  Barandon  (41  Misc. 
Hep.  380),  the  validity  of  a  condition  for  a  forfeiture  of  a  legacy 
or  devise  in  case  the  will  is  contested  was  again  upheld.  See  also 
In  re  Grate's  Estate,  2  How.  Pr.  (N.  S.)  140;  In  re  Stewart's 
Will  5  ]Sr.  Y.  Supp.  32. 

In  the  United  States  Supreme  Court  it  is  stated  ohiter,  as  the 
conclusion  warranted  by  the  authorities,  that  where  legacies  are 
given  to  persons  upon  condition  not  to  dispute  the  validity  of  the 
will,  the  condition  is  not  in  general  obligatory,  but  only  in  ter- 
rorem,  and  if  there  exists  prohahilis  causa  litigandi,  the  nonob- 
servance  of  the  condition  will  not  work  a  forfeiture,  but  if  there 
is  a  gift  over  of  the  legacy  in  case  of  a  breach  of  the  condition,  it 
lemains  no  longer  a  condition  in  terrorem  but  assumes  the  char- 
acter of  a  conditional  limitation,  and  breach  of  the  condition  will 
work  a  forfeiture  of  the  legacy.  Smithsonian  Inst,  v.  Meech,  169 
IJ.  S.  398. 

According  to  the  weight  of  the  foregoing  authorities  the  follow- 
ing principles,  whether  based  on  proper  grounds  or  not,  seem  to 
be  established:  (1)  Conditions  annexed  to  legacies  and  devises 
providing  for  a  forfeiture  in  case  the  will  is  contested  are  valid. 
(2)  In  case  of  a  legacy,  a  breach  of  the  condition  will  not  work 
a  forfeiture  unless  there  is  a  gift  over  of  the  subject-matter  of  the 
legacy.  (3)  If  there  is  no  gift  over  and  there  was  prohahilis 
causa  litigandi,  a  breach  of  the  condition  will  not  work  a  for- 
feiture either  as  regards  a  legacy  or  devise.  (4)  Where  the  will 
is  contested  on  behalf  of  an  infant  legatee  or  devisee,  the  forfeiture 
Avill  not  be  decreed  irrespective  of  whether  there  was  a  gift  over 
or  not. 

^  1148     Forfeiture  of  Rights  by  Devisee   or  Legatee  Who 
Was  a  Witness  to  the  Will. 

E.  S.,  pt.  2,  chap.  6,  tit.  1,  art.  3,  §§  50,  51. 

Devisee  or  legatee  may  witness  will,  but  devise  to  him  void. 

If  any  person  shall  be  a  subscribing  witness  to  the  execution  of  any  will 
Tvherein  any  beneficial  devise,  legacy,  interest  or  appointment  of  any  real  or 
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personal  estate,  shall  be  made  to  such  witness,  and  such  will  cannot  be 
proved  without  the  testimony  of  such  witness,  the  said  devise,  legacy,  interest 
or  appointment,  shall  be  void,  so  far  only  as  concerns  such  witness,  or  any 
claiming  under  him;  and  such  person  shall  be  a  competent  witness,  and  com- 
pellable to  testify  respecting  the  execution  of  the  said  will,  in  like  manner 
as  if  no  such  devise  or  bequest  had  been  made.  §  50. 

When  share  of  estate  to  be  saved  to  such  witness. 

But  if  such  witness  would  have  been  entitled  to  any  share  of  the  testator's 
estate,  in  case  the  will  was  not  established,  then  so  much  of  the  share  that 
would  have  descended,  or  have  been  distributed  to  such  witness,  shall  be 
saved  to  him,  as  will  not  exceed  the  value  of  the  devise  or  bequest  made  to 
him  in  the  will,  and  he  shall  recover  the  same  of  the  devisees  or  legatees, 
named  in  the  will,  in  proportion  to,  and  out  of  the  parts  devised  and  bequeathed 
to  them.  §   51. 

A  nonresident  witness  to  a  will  wlio  is  also  a  legatee  does  not 
lose  his  legacy,  since  the  will  may  be  proved  without  his  evidence. 
Cornell  v.  Wooley,  3  Keyes,  378. 

Where  there  are  three  witnesses  to  a  will  and  the  same  can  be 
proved  by  the  testimony  of  two  of  them  the  third,  who  is  also  a 
legatee,  does  not  lose  his  legacy.  Caw  v.  Robertson,  5  N.  Y.  125  ; 
Matter  of  Beck,  26  Misc.  Rep.  179,  56  :N'.  T.  Supp.  853 ;  Matter 
of  Owen,  48  App.  Div.  507,  62  R  Y.  Supp.  919. 

A  witness  to  a  will  may  take  the  share  of  the  estate  which  he 
would  have  taken  had  the  testator  died  intestate.  Matter  of  Orser, 
4  Civ.  Pro.  129. 

^  1149     Decree  of  Judicial  Settlement  Should  Protect  Rights 
of  After-Born  Child. 

The  rule  that  a  child  born  after  the  making  of  a  will,  unless 
such  child  is  provided  for  in  such  will  or  in  some  other  manner  is 
not  deprived  thereby  of  his  legal  rights  in  the  estate  of  the  testator, 
is  likely  to  be  ignored  upon  judicial  settlement. 

In  cases  where  the  entire  estate  is  given  to  the  widow  and  the 
child  has  been  born  since  the  making  of  the  will,  there  is  often 
no  desire  on  the  part  of  any  of  the  children,  if  they  are  adults,  to 
appear  by  counsel  and  the  fact  that  the  child  has  been  so  born  is 
never  made  known  to  the  court. 

In  this  manner  many  titles  to  real  estate  may  have  become 
affected  and  such  personal  property  may  have  been  distributed  in 
an  illegal  manner. 

Great  care  should,  therefore,  be  exercised  by  both  court  and 
counsel  to  ascertain  the  date  of  the  birth  of  the  last  child  of  the 
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testator  and  to  compare  it  witli  the  date  of  the  will  before  making 
the  final  decree  on  judicial  settlement. 

After-born  child,  if  unprovided  for,  to  have  portion  of  estate. 

Whenever  a  testator  shall  have  a  child  born  after  the  making  of  a  last 
will,  either  in  lifetime  or  after  the  death  of  such  testator,  and  shall  die 
leaving  such  child,  so  after-born,  unprovided  for  by  any  settlement,  and 
neither  provided  for,  nor  in  any  way  mentioned  in  such  will,  every  such 
child  shall  succeed  to  the  same  portion  of  such  parent's  real  and  personal 
estate  as  would  have  descended  or  been  distributed  to  such  child,  if  such 
parent  had  died  intestate,  and  shall  be  entitled  to  recover  the  same  portion 
from  the  devisees  and  legatees,  in  proportion  to  and  out  of  the  parts  de- 
vised and  bequeathed  to  them  by  such  will. 

E.  S.,  pt.  2,  chap.  6,  tit.  1,  art.  3,  §  49,  as  amended  by  chap.  22  of  L.  1869. 

The  statute  which  allows  a  child,  born  after  the  making  of  a 
will,  to  take  a  portion  of  his  father's  estate  as  if  there  had  been 
no  will  does  not  apply  to  the  will  of  a  married  woman.  Cotheal 
v.  Cotheal,  40  N.  Y.  405. 

Failure  to  provide  must  appear. 

The  fact  that  the  testator  died  leaving  the  child  "  unprovided 
for  by  any  settlement "  must  appear  before  the  statute  applies. 
The  policy  of  the  statute  is  provision  for  such  a  child  who  is  thus 
unprovided  for  outside  of  the  will  and  neither  provided  for  nor 
in  any  way  mentioned  in  the  will ;  not  for  such  a  child  who  may 
have  been  provided  for  by  a  settlement,  and  yet  is  not  provided 
for  or  is  not  in  any  way  mentioned  in  the  will.  For,  of  course, 
the  parent  might  have  made  fair  and  just  provision  for  the  child 
outside  of  any  testamentary  provision.  Matter  of  Huiell,  6  Dem. 
354,  15  ISr.  Y.  St.  Eep.  715;  Obeney  v.  Goetz,  116  App.  Div. 
811. 

If  the  estate  given  by  the  will  vests  in  the  after-born  child,  it 
is  a  "  provision "  required  by  the  statute  even  though  it  be  in- 
adequate in  the  opinion  of  the  court.  Minot  v.  Minot,  17  App. 
Div.  521,  45  IST.  Y.  Supp.  554;  Stachelherg  v.  Stachelberg,  52 
Misc.  Eep.  25. 

Will  made  disposing  of  whole  estate  with  power  of  sale.  Child 
born  after  making  of  will,  she  being  only  heir  —  held,  that  the 
will  and  power  of  sale  were  nullified.  Smith,  v.  Rohertson,  89 
]Sr.  Y.  555. 

Birth  of  a  child  does  not  operate  to  revoke  a  will.  It  merely 
renders  it  inoperative  as  to  that  portion  of  the  estate,  which,  if  the 
parent  had  died  intestate,  would  have  been  distributed  to  the 
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child  as  next  of  kin.  The  executor  named  has  the  right  to  letters 
and  to  administer  the  personal  .estate,  for  the  purpose  of  paying 
the  debts  and  making  distribution  under  the  statute  and  the  will 
so  far  as  it  remains  in  force.  Matter  of  Murphy,  144  N.  Y.  557; 
Smith  V.  Robertson,  89  id.  555. 

Where  real  estate  descends  by  the  statute  to  an  after-born  child, 
a  power  of  sale  contained  in  a  will  fails.  Smith  v.  Bohertson, 
89  IST.  Y.  555. 

A  testator  made  his  will  in  which  he  used  the  following 
language : 

"  Know  all  men  by  these  presents  that  I,  Prosper  L.  Gilbert  of 
the  city  of  Albany  mindful  of  the  uncertainty  of  life  and  being 
desirous  of  making  a  just  distribution  of  my  property  among  the 
members  of  my  family,  do  make,  ordain  and  declare  my  last  will 
and  testament  as  follows: 

"  First:  Having  full  confidence  in  the  discretion  and  justice  of 
my  beloved  wife  Mary,  I  give,  devise  and  bequeath  all  my  estate 
real  and  personal,  of  every  description  whatsoever  to  my  said  wife 
Mary,  to  have  and  to  hold  the  same  to  her  and  her  heirs  and 
assigns  forever,  subject  however  to  the  payment  of  all  my  just 
debts  and  liabilities." 

Held,  that  he  had  provided  for  an  after-bom  child  and  had  in 
effect  mentioned  him  in  the  will.  Wormser  v.  Croce,  104  N.  Y. 
Supp.  1090. 

^  1150  The  Amendment  of  1869  Does  Not  Affect  Wills 
Made  Before  That  Time,  Where  the  Death  Occurs 
After  That  Date. 

The  statute  (E.  S.,  pt.  2,  chap.  6,  tit.  1,  art.  3,  §  49)  was 
amended  by  chapter  22  of  the  Laws  of  1869  by  substituting  the 
word  "  parent  "  in  place  of  the  word  "  father." 

"As  a  will  is  ambulatory,  the  general  rule  is  that  it  must  be  con- 
sidered upon  the  law  as  it  exists  at  the  time  of  the  death  of  the 
testator.  Bishop  v.  Bishop,  4  Hill,  138 ;  De  Peyster  v.  Clendinr- 
ing,  8  Paige,  304 ;  affd.,  sub  nom.  Bulhley  v.  Depeyster,  26  Wend. 
21 ;  Parker  v.  Bogardus,  5  IST.  Y.  309 ;  Moultrie  v.  Hunt,  23  id. 
394;  People  v.  Powers,  147  id.  104.  Hence  as  section  49  was 
amended  in  1869  so  as  to  apply  to  either  a  father  or  a  mother, 
and  the  testator  did  not  die  until  1876,  the  section  applies  to 
the  will  of  this  testator  unless  the  will  was  excluded  from  its  pur- 
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view  by  some  other  statute.  The  learned  counsel  for  the  appellant 
insists  that  such  a  saving  statute  is  found  in  section  93  (70),  3 
K.  S.  (5th  ed.),  153:  "The  provisions  of  this  title  shall 
not  be  construed  to  impair  the  validity  of  the  execution  of 
any  will  made  before  this  chapter  shall  take  effect  or  to  affect  the 
construction  of  any  such  will."  I  am  of  opinion  that  it  does  not 
apply.  It  is  limited  in  terms  "  to  impair  the  validity  of  the  execu- 
tion "  or  "  to  affect  the  construction."  In  the  first  place  there  are 
provisions  in  that  title  relative  to  execution  and  construction  to 
which  the  words  of  this  section  are  apt,  e.  g.,  sections  Y  (5),  38 
(40),  39  (41),  44  (46),  45  (47),  and  50  (52)  (described  as  in 
edition  of  1875),  and  in  the  second  place  this  section  does  not 
affect  either  the  validity  of  the  execution  or  the  construction  of 
this  will.  The  validity  of  the  execution  is  not  affected,  for  the 
will  stands  and  may  be  probated.  Matter  of  Bunce,  6  Dem.  278 ; 
Matter  of  Murphy,  144  IST.  Y.  557.  By  "  construction  "  of  a  will 
we  may  understand  the  ascertainment  of  the  meaning  and  force  of 
the  words  thereof  and  the  effect  in  law  of  the  dispositions  made 
therein.  Cutting  v.  Cutting,  86  1^.  Y.  522,  535.  The  interfer- 
ence of  the  statute  is  not  determined  by  any  act  which  "  affects  the 
construction."  The  statute  interferes  to  limit  the  testamentary 
power  of  a  testator  under  the  conditions  expressed.  The  will  is 
not  construed ;  it  stands  as  written  "  inoperative  as  to  that  portion 
of  the  estate  which,  if  her  mother  had  died  intestate,  would  have 
been  distributed  to  her  as  the  next  of  kin."  Matter  of  Murphy 
(supra),  561.  Thus  the  statute  in  protection  of  such  children  ar- 
rests the  testamentary  power  of  the  mother  to  a  degree,  and  in 
effect  substitutes  "  The  Will  of  the  State  "  so  as  to  secure  provision 
for  them.  The  child  in  such  a  case  does  not  take  under  the  will." 
Smith  V.  Robertson,  89  IST.  Y.  555;  Obeney  v.  Goetz,  116  App. 
Div.  809. 
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^  1151     The  Doctrine  of  Election  as  Applied  to  Wills. 

A  beneficiary  who  chooses  to  accept  the  bounty  of  a  testator 
must  do  so  upon  such  terms  and  conditions  as  the  testator  has  seen 
fit  to  impose.  He  cannot  insist  that  provisions  in  his  favor  shall 
be  enforced  and  that  those  to  his  prejudice  shall  be  ignored  and 
set  at  naught. 

'No  man  shall  claim  any  benefit  under  a  will  without,  as  far  as 
he  is  able,  conforming  and  giving  effect  to  everything  contained 
in  it  whereby  any  disposition  is  made  showing  an  intention  that 
such  a  thing  shall  take  place  without  reference  to  the  circum- 
stances whether  the  testator  had  any  knowledge  of  the  extent  of 
his  power  or  not. 

If  a  testator  intending  to  dispose  of  his  property,  and  making 
all  his  arrangements  under  the  impression  that  he  has  the  power 
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to  dispose  of  all  that  is  the  subject  of  his  will,  mixes  in  his  dis- 
position property  that  belongs  to  another  person,  or  property  as  to 
which  another  .person  has  a  right  to  defeat  his  disposition,  giving 
to  that  person  an  interest  by  his  will,  that  person  shall  not  be  per- 
mitted to  defeat  the  disposition,  where  it  is  in  his  power  and  yet 
take  under  the  will.  The  reason  is  the  implied  condition  that 
there  must  be  an  election,  for  though  the  mistake  of  the  testator 
cannot  affect  the  property  of  another  person,  yet  that  person  shall 
not  take  the  testator's  property  unless  in  the  manner  intended  by 
the  testator.    Matter  of  Noyes,  7  N.  Y.  St.  Rep.  706. 

There  have  been  numerous  cases  on  this  subject,  the  result  of 
which  appears  to  be  that  a  person  shall  not  claim  an  interest  under 
an  instrument  without  giving  full  effect  to  that  instrument  as  far 
as  he  can.  This  rule  has  been  said  to  be  universal  and  without 
exception. 

The  decisions  of  the  English  courts  affecting  said  rule  since  the 
publication  of  the  note  by  Mr.  Swanston  have  been  very  numerous 
and  approve  the  rule  with  substantial  unanimity. 

Our  Court  of  Chancery,  in  Leonard  v.  Crommelin  (1  Edw. 
Ch.  Eep.  206),  says:  "  It  is  an  elementary  principle,  upon  which 
the  doctrine  of  election  is  founded,  that  a  person  shall  not  claim 
an  interest  under  one  instrument  (either  deed  or  will,  for  it  ap- 
plies to  both)  without  giving  full  effect  to  it  as  far  as  he  can,  and 
renouncing  any  right  to  property  which  would  defeat  the  disposi- 
tion (Thellusson  v.  Woodford,  13  Ves.  220),  or,  to  use  Lord  Ross- 
lyn's  words,  as  quoted  in  Moore  v.  Butler  (2  Sch.  &  L.  267),  'no 
person  puts  himself  in  a  capacity  to  take  under  an  instrument 
without  performing  the  conditions  of  the  instrument,  and  the  con- 
ditions may  be  express  or  implied.'  " 

This  court,  in  Havens  v.  Sackett  (15  IST.  Y.  365),  refers  to  the 
rule  as  a  well-established  rule  of  the  courts  of  equity,  which  may 
be  expressed  in  these  terms :  "  One  who  accepts  a  benefit  under  a 
deed  or  will  must  adopt  the  whole  contents  of  the  instrument,  con- 
forming to  all  its  provisions  and  renouncing  every  right  incon- 
sistent with  it.  For  example,  if  a  testator  has  affected  to  dispose 
of  property  not  his  own,  and  has  given  a  benefit  to  the  person  to 
whom  that  property  belongs,  the  legatee  or  devisee  accepting  the 
benefit  so  given  to  him  must  make  good  the  testator's  attempted 
disposition.  If  he  insist  on  retaining  his  own  property  which  the 
testator  has  attempted  to  give  to  another  person,  equity  will  ap- 
propriate the  gift  made  to  him  for  the  purpose  of  making  satis- 
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faction  out  of  it  to  the  person  whom  he  has  disappointed  by  the 
assertion  of  his  rights.  If  the  parties  have  done  nothing  to  con- 
clude themselves,  and  the  court  will  not  consider  anything  done  in 
ignorance  of  their  rights  as  binding  them,  the  party  whose  prop- 
erty has  been  given  to  another  will  be  put  to  his  election,  either 
to  take  what  is  offered  to  him  in  the  instrument,  yielding  up  to  the 
party  who  would  otherwise  be  disappointed  his  own  property,  or 
to  keep  what  was  his  own,  abandoning  the  provision  made  for  him 
in  the  instrument." 

The  rule  is  referred  to  with  approval  in  Chipman  v.  Montgom- 
ery (63  N.  Y.  221);  Haach  v.  Weichen  (118  id.  67),  and  in 
many  other  cases.  It  has  been  approved  and  stated  in  the  Fed- 
eral courts  (Peters  v.  Bain,  133  U.  S.  670,  695),  and  in  Arkansas 
(FitzhugL  v.  Hubbard,  41  Ark.  64)  ;  Georgia  (McOinnis  v.  Mc- 
Ginnis,  1  Ga.  496)  ;  Illinois  (Van  SchaacTe  v.  Leonard,  164  111. 
602);  Indiana  (Moore  v.  Baker,  4  Ind.  App.  115);  Kentucky 
(Huhlein  v.  Huhlein,  87  Ky.  247)  ;  Maryland  (Hyatt  v.  Van- 
neck,  82  Md.  465);  Missouri  (Keene  v.  Barnes,  29  Mo.  377); 
I^orth  Carolina  (Isler  v.  Isler,  88  N.  C.  581)  ;  Ohio  (Hibbs  v. 
Union  Cent.  Life  Ins.  Co.,  40  Ohio  St.  554)  ;  Pennsylvania  (Zim- 
merman V.  Lebo,  151  Pa.  St.  345)  ;  West  Virginia  (Bennett  v. 
Harper,  36  W.  Va.  546),  and  other  States. 

The  rule  does  net  rest  so  much  upon  presumptions  as  upon  the 
general  principles  of  right,  justice,  and  fair  dealing.  Its  general 
application  and  the  foundations  upon  which  it  rests  are  stated  in 
Pomeroy's  Equity  ( [3d  ed.],  vol.  1,  §  461,  etc.)  and  also  by  most 
of  the  other  writers  on  equity.    Beetson  v.  Stoops,  186  N.  Y.  464. 

A  beneficiary  under  a  will  cannot  claim  such  benefits  and  set 
up  a  claim  of  ownership  of  a  mortgage  disposed  of  by  the  will  on 
the  theory  that  it  was  the  property  of  testator.  Gibbins  v.  Camp- 
hell,  148  N.  Y.  410,  affg.  66  Hun,  631. 

Where  testatrix  gave  away  property  not  her  own  and  the  owner 
procured  a  judgment  establishing  his  ownership,  he  forfeited  the 
provision  in  his  favor.  Matter  of  Bratt,  10  Misc.  Eep.  491,  65 
N.  Y.  St.  Eep.  247,  32  N.  Y.  Supp.  168. 

i^  1152     Decree  in  Case  of  Partial  Intestacy. 

Intestacy  exists  as  to  everything  not  disposed  of,  or  which  turns 
out  not  to  be  disposed  of  by  the  will,  whether  by  reason  of  the  in- 
ability of  an  attempted  disposition  or  other  accident ;  and  personal 
property  not  disposed  of  by  the  wir  must  be  distributed  under  the 
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Statute  of  Distribution.  Clark  v.  Cammarm,  160  E".  T.  315,  affg. 
14  App.  Div.  127 ;  Lefevre  v.  Lefevre,  59  E".  Y.  434. 

The  executor  lias  the  custody,  control,  and  distribution  of  unbe- 
queathed  assets  and  not  an  administrator  to  be  appointed.  Matter 
of  Eaughtian,  37  Misc.  Eep.  457. 

Testator  failed  to  dispose  of  the  remainder  of  a  trust  fund,  and 
left  a  widow  and  unmarried  daughter.  The  daughter  died  during 
the  life  of  the  widow  without  issue  —  held,  that  the  trust  fund  was 
unbequeathed  and  went  to  the  widow.  Pomroy  v.  Hinchs,  180 
IST.  Y.  73,  affg.  74  App.  Div.  298. 

Next  of  kin  ascertained  as  of  date  of  death. 

It  is  well  settled  in  this  State  that  where  any  part  of  an  estate 
passes  to  the  heirs-at-law  or  next  of  kin  of  the  testator  by  reason 
of  intestacy  as  to  such  portion,  the  heirs-at-law  and  next  of  kin 
are  to  be  determined  as  of  the  date  of  the  testator's  death.  Hoes 
V.  Van  Hoesen,  1  Barb.  Ch.  379 ;  Doane  v.  Mercantile  Trust  Co., 
160  N.  Y.  494;  ClarJc  v.  Cammann,  id.  315;  Simonson  v.  Wal- 
ler, 9  App.  Div.  503.  The  only  expression  contrary  to  this  rule 
is  contained  in  Savage  v.  Burnham  (17  N.  Y.  561),  in  connection 
with  a  merely  incidental  question  not  referred  tc  by  the  counsel 
of  any  of  the  parties  before  the  court.  Upon  this  point,  however, 
this  case  has  been  substantially  overruled  by  subsequent  decisions 
of  the  same  court.  Doane  v.  Mercantile  Tru^t  Co.,  Clark  v.  Cam- 
mann, and  Simonson  v.  Waller  (supra)  ;  Orinnell  v.  Howland,  51 
Misc.  Eep.  132. 

^  1153     Decree  Settling  an  Account,  to  Contain  Summary 
Thereof. 

Each  decree,  whereby  an  account  is  judicially  settled,  must  contain,  in 
the  body  thereof,  a  summary  of  the  account  as  settled;  or  must  refer  to 
such  a  summary,  which  must  be  recorded  in  the  same  book,  and  is  deemed 
a  part  of  the  decree.  §  2551,  Code  Civ.  Pro. 

Provisions  of  decree. 

The  decree  upon  an  accounting  of  an  executor  or  administrator 
which  distributes  the  estate  of  a  decedent  should  adjudge  that  the 
payment  of  the  amounts  to  be  distributed  be  made  by  the  indi- 
vidual and  not  by  him  as  executor  or  administrator.  Matter  of 
Monell,  28  Misc.  Rep.  308,  59  N.  Y.  Supp.  981. 

Parties  may  agree  upon  facts  and  amounts  which  differ  from 
those  contained  in  the  account,   and  a  decree  based  upon  such 


^11  Decree  of  Distribution.  f  ir56 

agreement  will  not  be  void.    Matter  of  Mount,  27  Misc.  Eep.  411, 
59  K  y.  Supp.  176. 

Errors  of  substance  in  accounts  upon  which  a  decree  of  judicial 
settlement  is  based  can  only  be  corrected  on  appeal.  Matter  of 
Mount,  27  Misc.  Rep.  411,  59  N.  Y.  Supp.  176. 

^  1154     Payment  to  an  Attorney  in  Fact. 

Payment  by  an  administrator  to  himself  as  the  attorney  in  fact 
for  one  of  the  next  of  kin  should  not  be  directed.  Lahn  v.  Sulli- 
van, 116  App.  Div.  669,  41  id.  623 ;  affd.,  166  K  Y.  595. 

The  appointment  of  some  person  other  than  the  representative 
as  an  attorney  in  fact  will  be  recognized.  Anderson  v.  Fry,  116 
App.  Div.  740. 

The  direction  to  distribute  to  the  persons  entitled  does  not  apply 
to  the  accounting  of  a  temporary  administrator,  as  he  must  pay 
over  to  a  successor.  Matter  of  Philp,  29  Misc.  Eep.  263,  61  IST.  Y. 
Supp.  241. 

The  direction  fcr  distribution  is  mandatory  when,  all  questions 
of  rights  and  liens  have  been  settled.  Matter  of  Horn,  7  App. 
Div.  89,  39  JSr.  Y.  Supp.  954. 

Distribution  to  an  ancillary  administrator. 

Where  there  is  a  local  administrator  of  a  legatee  and  also  an 
ancillary  administrator  following  an  appointment  of  an  adminis- 
trator in  a  foreign  county  without  bonds,  distribution  may  be  made 
to  the  local  administrator  of  a  legatee  in  preference  to  the  ancil- 
lary administrator.    Matter  of  Schmid,  116  App.  Div.  706. 

^  1155     Set-Off  of  Judgments. 

Set-off  of  judgments  in  the  same  action  but  in  different  courts 
not  allowed.    Smith  v.  Cayuga  L.  C.  Co.,  107  App.  Div.  524. 

A  judgment  is  an  established  debt. 

A  judgment  is  a  debt  the  validity  of  which  has  been  established 
by  a  court  of  competent  jurisdiction  as  provided  in  section  2743. 
Matter  of  Browne,  34  Misc.  Eep.  362,  71  IST.  Y.  Supp.  1034. 

i^  1156     Decree    Should    Not    Purport    to    Compel    Specific 
Action  by  Executors  in  Certain  Cases. 

Husband  had  insurance  policy  payable  to  executor  for  benefit 
of  his  widow  —  held,  that  the  right  of  the  widow  to  collect  the 
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money  from  the  executor  was  not  a  claim,  debt,  or  legacy,  and  the 
surrogate  had  no  jurisdiction  in  the  matter.  Matter  of  Vander- 
more,  42  Hun,  326,  3  N.  Y.  St.  Kep.  713. 

Cannot  direct  an  administrator  cum  testamento  annexo  to  pay 
over  to  the  devisee  rents  for  real  estate  devised  to  the  latter  for 
life  Avhere  the  administrator  had  no  right  to  collect  such  rents. 
Coyler  v.  Coyler,  4  Kedf.  305. 

^  1157     Decree  May  Provide  That  Exempt  Property  May  be 
Set  Apart  or  Paid  for. 

The  decree  made  on  judicial  settlement  may  award  to  a  surviv- 
ing husband,  wife,  or  child  the  same  relief  which  may  be  awarded 
in  his  or  her  favor  on  a  petition  presented  as  prescribed  in  this 
section.  From  §  2724,  Code  Civ.  Pro. 

Where  a  husband  dies  without  having  received  his  set-off,  his 
estate  cannot  enforce  the  right  on  judicial  settlement  after  six 
years  and  eighteen  paonths  from  the  issue  of  letters  on  the  estate 
of  the  wife.  Matter  of  Campbell  96  App.  Biv.  561,  89  JST.  Y. 
Supp.  569. 

Widow  allowed  $180  for  sustenance  for  sixty  days  upon  proof 
that  nothing  was  set  off,  and  that  she  had  spent  that  much  for 
living  expenses  of  herself  and  another  who  had  formerly  been  a 
member  of  her  husband's  family.  Matter  of  Griffith,  49  Misc. 
Eep.  406. 

^^^ere  the  husband  did  not  own  the  exempt  articles  mentioned, 
the  estimated  money  value  of  them,  if  he  had  owned  them,  cannot  be 
allowed  the  widow.  The  articles  must  be  in  existence  or  must 
have  been  owned  by  the  husband  at  his  death.  Matter  of  Griffith, 
49  Misc.  Eep.  405 ;  Matter  of  Sprague,  41  id.  608. 

A  widow  is  not  entitled  to  the  wearing  apparel  and  ornaments 
of  her  husband,  under  subd.  4,  §  2713,  Code  Civ.  Pro.,  and  they 
should  not  be  set  off  to  her  or  the  money  allowance  made  therefor 
on  judicial  settlement.  Matter  of  Griffith,  49  Misc.  Eep.  405 ; 
Matter  of  Whiting,  19  id.  85. 

Cannot  allow  for  failure  to  set  off  property  owned  jointly  with  another. 

"  The  proof  is  that  these  articles  were  jointly  owned  by  Peter 
and  Charles  at  the  time  of  the  death  of  Peter.  In  Baucus  v.  Stover 
(24  Him,  109),  it  was  held  that,  where  a  testator  had  but  a  half 
interest  in  personal  property,  it  could  not  be  set  apart  to  the 
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widow,  because  it  was  not  such  an  ownership  and  possession  of 
property  by  the  deceased  or  his  personal  representatives  as  would 
permit  their  delivery  to  the  widow,  and,  therefore,  they  could  not 
be  set  off  to  her.  While  that  case  was  reversed  on  appeal,  it  was 
on  other  grounds  than  the  one  here  stated."  Matter  of  Hallen- 
hech,  104  N.  Y.  Supp.  568. 

May  be  paid  in  money  on  judicial  settlement. 

Where  the  appraisers  do  not  set  off  to  the  widow  the  exempt 
property,  and  the  executor  or  administrator  sells  the  sam.e,  pay- 
ment to  her  of  the  value  thereof  may  be  decreed  on  final  settle- 
ment.    §  2724,  Code  Civ.  Pro. ;  Sheldon  v.  Bliss,  8  K  Y.  31. 

Set-off  may  be  made  to  the  widow  on  judicial  settlement. 
Matter  of  Maack,  13  Misc.  Kep.  368,  69  E".  Y.  St.  Eep.  483,  35 
K  Y.  Supp.  109;  Matter  of  Warner,  53  App.  Div.  565,  65  IST.  Y. 
Supp.  1022. 

May  be  allowed  to  representative  of  widow  or  husband. 

A  widow  having  died  before  final  accounting  and  not  having 
been  set  off  the  exempt  articles,  her  representative  may  claim  them 
upon  such  accounting.  Matter  of  Hulse,  41  Misc.  Rep.  307,  84 
X.  Y.  Supp.  220;  Matter  of  Warner,  53  App.  Div.  565,  65  IST.  Y. 
Supp.  1022. 

^  1158  Administrator  May  Retain  Debt  Due  from  Next  of 
Kin  to  Intestate,  Even  Though  the  Statute  Has 
Run  Against  It. 

The  rule  of  law  is  well  settled  in  cases  of  this  kind  that  the 
administrators  have  a  lien  and  a  right  of  detention  upon  the  dis- 
tributive shares  sufficient  to  pay  the  indebtedness  to  the  estate, 
and  it  is  the  duty  of  the  court  to  make  a  decree  accordingly. 
The  rule  is  based  upon  the  theory  that  the  Statute  of  Limitations 
does  not  raise  a  presumption  of  payment,  but  merely  creates  a 
bar  to  the  remedy  by  action.  In  this  proceeding  the  administra- 
tors are  not  seeking  to  recover  the  claims,  and  as  no  presumption 
of  payment  arises  from  the  lapse  of  time,  they  are  assets  in  the 
hands  of  the  administrators,  for  which  they  must  account.  It  is 
not  a  mere  question  of  legal  offset,  but  of  equitable  lien  and  right 
of  retainer,  and  the  right  depends  upon  the  principle  that  the 
distributee  is  not  entitled  to  his  distributive  share  while  he  re- 
tains in  his  own  hands  a  part  of  the  fund  out  of  which  that  and 
68 
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other  distributive  shares  ought  to  be  paid.  Rogers  v.  Murdoch, 
45  Hun,  30,  9  IST.  Y.  St.  Eep.  660 ;  Matter  of  Timerson,  39  Misc. 
Eep.  676,  80  N.  Y.  Supp.  639, 

Retention  to  satisfy  partnership  debts. 

Where  claims  have  been  presented  to  the  estate  of  a  deceased 
partner  arising  out  of  the  partnership  business,  and  a  judicial 
settlement  is  being  had  before  the  partnership  business  is  settled, 
the  surrogate  should  direct  the  executor  to  retain  a  sufficient  sum 
to  meet  such  demands,  and  make  present  distribution  of  the  bal- 
ance of  the  estate.    Royt  v.  Bonnett,  50  N.  Y,  538. 

^  1159    Estates  of  Italian  Subjects. 

In  the  case  of  personal  property,  in  the  treaty  between  the 
United  States  and  the  King  of  Italy,  section  22  of  the  commercial 
treaty  of  1871  provides:  "  The  citizens  of  each  of  the  contract- 
ing parties  shall  have  power  to  dispose  of  their  personal  goods 
within  the  jurisdiction  of  the  other  by  a  sale,  donation,  testament, 
or  otherwise,  and  the  representatives,  being  citizens  of  the  other 
party,  shall  succeed  to  their  personal  goods,  whether  by  testament 
or  ab  iniestato,  and  they  may  take  possession  thereof,  either  by 
themselves  or  others  acting  for  them,  and  dispose  of  the  same  at 
their  will,  paying  such  dues  only  as  the  inhabitants  of  the  country, 
wherein  said  goods  are,  shall  be  subject  to  pay  in  like  cases." 

Under  that  section  the  right  of  a  consul  to  take  possession,  in 
behalf  of  subjects  of  their  respective  countries,  of  personal  prop- 
erty and  to  transmit  it  to  such  countries  for  distribution  in  ac- 
cordance with  the  laws  thereof  is  unquestionable.  Matter  of 
Peterson,  51  Misc.  Kep.  369. 

Judicial  settlement  of  estates  of  Italian  subjects. 

Our  treaty  with  Italy  has  been  construed  to  require  payment  to 
be  made  to  the  consul-general  of  Italy,  resident  here,  of  all  dis- 
tributive shares  belonging  to  next  of  kin  living  in  Italy  upon  the 
settlement  of  the  personal  estate  of  an  Italian  subject. 

The  Italian  consul  has  the  right  to  receive  on  distribution  the 
property  of  an  Italian  subject  which  would  go  to  his  next  of  kin 
in  Italy.  Matter  of  Davenport,  43  Misc.  Eep.  573,  89  IST.  Y. 
Supp.  537. 

The  consul  of  Italy  may  be  paid  the  distributive  shares  belong- 
ing to  the  widow  and  five  minor  children  residing  in  Italy  upon 
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settlement  of  the  personal  estate  of  an  Italian  subject.  Matter  of 
Tartaglio,  12  Misc.  Kep.  245,  67  N.  Y,  St.  Kep.  825,  33  N.  Y. 
Supp.  1121. 

^  1160     Distribution  Under  Residuary  Clause. 

A  general  residuary  devise  carries  every  real  interest  whether 
known  or  unknown,  immediate  or  remote,  unless  it  is  manifestly 
excluded.  The  intention  to  include  is  presumed,  and  an  intention 
to  exclude  must  appear  from  other  parts  of  the  will,  or  the 
residuary  devisee  will  take.  Floyd  v.  Carow,  88  N.  Y.  560; 
Biker  v.  Cornwell,  113  id.  115. 

The  residuary  legatee  is  entitled  to  the  interest  on  all  money 
legacies  during  the  year  in  which  they  must  be  held  before  pay- 
ment. Matter  of  Brenner  (Bronner),  30  Misc.  Rep.  31,  62  N.  Y. 
Supp.  1003. 

Cases  holding  that  the  will  did  not  indicate  that  the  testator 
intended  a  restricted  meaning  to  the  residuary  clause.  Lamb  v. 
Lamh,  131  K  Y.  221 ;  Matter  of  Miner,  146  id.  121. 

Where  a  testator  gives  a  legacy  and  then  in  the  residuary  clause 
uses  the  word  "  all "  without  limitation,  the  intention  being  ap- 
parent that  he  meant  all  the  remaining  property,  such  a  construc- 
tion will  be  given  it.  Harrison  v.  Jewell,  2  Dem.  37 ;  81  IST.  Y. 
356,  followed. 

(jiic  of  residuary  estate  upon  condition. 

Where  there  was  a  gift  of  the  residuary  estate  to  persons  who 
were  to  have  an  estate  for  life  upon  accepting  it  with  certain  con- 
ditions attached,  it  was  held  that  the  entry  into  possession  and 
acceptance  of  the  property  with  its  conditions  vested  the  residuary 
estate  without  regard  to  the  subsequent  compliance  with  such 
conditions.  Matter  of  Hart,  61  App.  Div.  587,  70  K  Y.  Supp. 
933;  affd.,  168  1sr.  Y.  640. 

Residuary  estate  divided  pro  rata  among  legatees. 

A  legacy  expressed  to  be  given  to  pay  a  legal  or  moral  obliga- 
tion of  the  testator  does  not  entitle  the  legatee  to  share  in  the 
residuary  estate.  Matter  of  Whiting,  33  Misc.  Rep.  274,  68  IST. 
Y.  Supp.  733. 

Where  a  legacy  lapses  by  reason  of  death,  and  such  legatee  if 
alive  would  share  in  the  residuary  estate,  such  share  is  undisposed 
of  and  goes  to  the  next  of  kin  of  testator.  Matter  of  Whiting, 
33  Misc.  Rep.  274,  68  N.  Y.  Supp.  733. 
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Where  the  residuary  estate  was  given  to  nephews  and  nieces  in 
proportion  to  their  other  gifts  —  heldj  that  "  other  gifts  "  in- 
cluded sums  held  for  them  in  trust.  Leashi  v.  Richards,  116  App, 
Div.  274;  affd.,  188  K  Y.  291. 

X«gatees  of  money  may  receive  pro  rata  share. 

Where  there  is  not  sufficient  of  the  fund  applicable  to  the 
payment  of  legacies  to  pay  all  in  full,  distribution  must  be  made 
pro  rata  among  all  those  of  the  same  class.  Because  a  legacy  is 
first  given  in  the  will  it  is  not  entitled  to  preference  of  payment 
on  that  account. 

The  rule  of  abatement  of  legacies  must  be  consulted  and  ap- 
plied in  all  cases  where  the  fund  is  not  sufficient  to  pay  all  legacies 
in  full. 

^  1161     When  Reversionary  Interest  Lapses. 

Where  a  reversionary  interest  in  personal  property  is  not  dis- 
posed of  by  will,  it  does  not  necessarily  belong  to  those. who  may 
happen  to  be  the  testator's  next  of  kin  at  the  termination  of  the 
particular  estate,  but  as  an  interest  in  the  property  undisposed  of 
by  will,  it  is  to  be  distributed  among  those  who  answer  to  the  legal 
definition  of  next  of  kin  at  the  time  of  the  death  of  testator. 
Clark  V.  Cammann,  160  IST.  Y.  315. 

^  1162  Right  to  Retain  Funds  for  Use  of  Life  Beneficiary  — 
Requiring  Security  upon  Payment  of  Fund  to  the 
Life  Beneficiary. 

When  a  life  estate  is  bequeathed  in  a  sum  of  money,  with  re- 
mainder over,  the  legatee  is  entitled  only  to  the  income,  and  the 
principal,  subject  to  the  life  estate,  belongs  to  the  remainderman; 
and  unless  otherwise  directed  by  the  will,  it  is  the  duty  of  the 
executor  either  to  invest  the  money  and  pay  the  interest  to  the 
•first  legatee  during  life,  and  preserve  the  principal  for  the  re- 
jnainderman,  or,  on  paying  it  over  to  the  legatee,  to  require 
security  from  him  for  the  protection  of  the  remainderman  in 
respect  to  the  principal.  Tyson  v.  Blahe,  22  IST.  Y.  558.  But  it 
is  within  the  power  of  the  testator  to  dispense  with  these  safe- 
guards, and  to  confide  the  money  to  the  legatee  for  life,  trusting 
to  such  legatee  to  preserve  the  fund  for  the  benefit  of  the  re- 
mainderman, in  which  case  the  legatee  for  life  becomes  trustee  of 
the  principal  during  the  continuance  of  the  life  estate.  Smith  v. 
Tan  Ostrand,  64  N.  Y.  278-281^ 
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Payment  to  a  life  beneficiary  of  a  part  of  the  fund  and  taking 
back  a  bond  for  its  return  or  application  according  to  the  terms  of 
the  will  is  not  larceny.  Moss  v.  Cohen,  158  N.  Y.  240,  revg. 
15  Misc.  Rep.  108,  36  N.  Y.  Supp.  265,  71  N.  Y.  St.  Rep.  5. 

^  1163     Duty  of  Representative  to  Consider  Interests  of  All 
Parties. 

In  brief,  it  is  the  duty  of  the  executor  to  collect  the  assets, 
preserve  the  same  from,  waste,  and  to  pay  the  debts  and  legacies, 
while  with  a  trustee  it  is  his  duty  to  invest  and  manage  the  par- 
ticular fund  or  trust  estate  in  accordance  with  the  directions  con- 
tained in  the  instrument  creating  the  trust  and  the  law  governing 
such  estate. 

In  the  case  of  Livingston  v.  Murray  (68  'N.  Y.  485),  at  page 
492,  the  court,  in  considering  a  case  where  there  was  a  general 
bequest  to  A.  for  life  with  remainder  to  B.,  in  a  will  where  execu- 
tors were  appointed,  says :  "  In  such  a  case  there  is  no  other  trust 
than  the  law  creates  and  vests  in  the  executors.  They  take  the 
legal  title  to  all  the  personal  property.  They  must  convert  it  into 
money,  pay  debts,  expenses,  and  specific  legacies  if  any,  and  as 
they  are  bound  to  execute  all  the  provisions  of  the  will,  they  are 
charged  with  a  duty  as  to  both  A.  and  B.  They  must  give  to  A. 
what  belongs  to  him,  and  then  to  B.  what  belongs  to  him.  They 
cannot  discharge  their  duty  by  delivering  the  whole  property  to 
A.,  and  thus  imperiling  the  rights  of  B." 

Where  executors  turn  over  to  a  life  legatee  a  legacy  in  money, 
it  is,  generally  speaking,  their  duty  to  exact  from  such  legatee 
security  for  the  redelivery  of  the  corpus  of  the  legacy  to  the  re- 
maindermen upon  tJtie  termination  of  the  life  estate.  If,  on  the 
other  hand,  the  executors  should  turn  over  to  the  party  having  the 
life  estate  articles  which  were  bequeathed  to  such  person,  they 
should  require  from  such  legatee  a  written  inventory  and  agree- 
ment setting  forth  his  own  interest  in  the  property  and  acknowl- 
edging that  on  his  death  it  belongs  to  the  person  or  persons  desig- 
nated in  remainder.  Matter  of  McDougall,  141  ]^.  Y.  21 ; 
Livingston  v.  Murray,  supra;  Matter  of  Talmage,  32  App.  Div. 
10 ;  affd.,  160  N.  Y.  704. 

If  the  property  is  not  turned  over  to  the  life  tenant  in  the  man- 
ner hereinbefore  specified,  then  the  property  must  be  invested 
and  the  tenant  for  life  paid  the  Income.  Calkins  v.  Calkins,  1 
Redf.  337;  Matter  of  Burr,  48  Misc.  Rep.  57. 
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^  1164    When  Security  Required. 

Where  the  will  did  not  give  the  widow  the  right  to  use  the 
corpus,  but  said  the  estate  was  to  be  "  used  and  enjoyed  "  by  her 
—  held,  that  those  words  were  not  suflBcient  to  give  her  the  right 
to  use  any  of  the  corpus,  and  that  she  was  not  entitled  to  the  pos- 
session of  money  without  giving  security.  Matter  of  McDougall, 
141  N.  T.  21. 

Executors  have  no  right  to  turn  over  to  life  legatees  the  corpus 
of  the  estate  with  no  security  but  the  personal  bond  of  such  legatee. 
Mass  V.  Cohen,  158  N.  Y.  240;  Lee  v.  Horton,  104  id.  538. 

Where  the  will  gave  the  "  use  and  enjoyment,  rents,  issues,  and 
profits  "  to  a  daughter  for  life  —  held,  that  the  principal  ought  not 
to  be  paid  to  her  without  security.  Matter  of  Roffo,  51  App.  Div. 
35,  64  ]Sr.  Y.  Supp.  455. 

Held,  that  it  was  the  intention  that  the  corpus  should  be  paid 
over  upon  giving  the  usual  bond.  Livingston  v.  Murray,  68  N.  Y. 
485. 

^  1165     When  Security  Not  Required. 

Where  the  will  gave  t&  the  wife  the  use  of  the  estate  "  with  the 
custody  and  possession  of  all  personal  property" — held,  that  no 
security  should  be  required.  Matter  of  Ungrich,  48  App.  Div. 
594,  62  ]Sr.  Y.  Supp.  975;  affd.,  166  N.  Y.  618. 

Where  a  life  use  is  given  a  widow  in  certain  property  and  the 
executor  is  directed  to  turn  the  same  over  to  the  widow,  having 
done  so  the  executor  is  discharged  from  all  liability  and  di- 
vested of  all  power  concerning  it.  Smith  v.  Van  Ostrand,  64 
N.  Y.  278. 

Will  gave  property  in  trust  "  to  pay  over  all  the  rest  and  resi- 
due "  to  her  sister  for  her  use  during  her  natural  lifetime  and 
after  her  death  to  be  and  become  the  property  of  her  son  —  held, 
that  the  sister  was  entitled  to  the  custody  and  possession  of  the 
fund.    Matter  of  Weppeler,  2  Dem.  626. 

^  1166  Agreement  by  Decedents  in  Their  Lifetime  as  to  the 
Distribution  of  Their  Estates  —  Their  Dangerous 
Character  —  Unless  They  Are  Clearly  Established 
by  Satisfactory  Proof  and  Are  Equitable,  Specific 
Performance  Will  Not  be  Decreed. 

Contracts  claimed  to  have  been  entered  into  with  persons  to  be 
enforced  after  their  death,  to  the  detriment  of  those  who  would 
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otherwise  be  entitled  to  their  estates,  have  become  so  frequent  in 
recent  years  as  to  cause  alarm,  and  the  courts  have  grown  con- 
servative as  to  the  nature  of  the  evidence  required  to  establish 
them  and  in  enforcing  them,  when  established,  by  specific  per- 
formance. Such  contracts  are  easily  fabricated  and  hard  to  dis- 
prove, because  the  sole  contracting  party  on  one  side  is  dead  when 
the  question  arises.  They  are  the  natural  resort  of  unscrupulous 
persons  who  wish  to  despoil  estates  of  decedents;  they  threaten 
security  of  estates  and  throw  doubt  upon  the  power  of  a  man  to 
do  what  he  wills  with  his  own.  The  savings  of  a  lifetime  may  be 
taken  away  from  his  heirs  by  the  testimony  of  witness  who  speaks 
under  the  strongest  bias  -and  greatest  temptation.  Such  contracts 
should  be  in  writing  and  the  writing  should  be  produced,  or  if 
ever  based  upon  parol  evidence  it  should  be  given  or  corroborated 
in  all  particulars  by  disinterested  witnesses.  Hamlin  v.  Stevens, 
177  :N".  Y.  39,  a%.  78  App.  Div.  629;  Shakespeare  v.  Markham, 
72  ]Sr.  Y.  400;  Winne  v.  Winne,  166  id.  263,  affg.  48  App.  Div. 
638,  63  ]Sr.  Y.  Supp.  1118;  Healy  v.  Healy,  166  K  Y.  624,  affg. 
55  App.  Div.  315,  66  N.  Y.  Supp.  927;  which  affd.  31  Misc. 
Eep.  636,  66  IST.  Y.  Supp.  82;  Eoherge  v.  Bonner,  94  App.  Div. 
342,  88  K  Y.  Supp.  91 ;  Rosseau  v.  Bouss,  180  N.  Y.  116 ;  Ide 
V.  Brown,  178  id.  26 ;  Edson  v.  Parsons,  155  id.  555,  affg.  85  Hun, 
263;  Apollonio  v.  Langley,  106  App.  Div.  41. 

Claims  of  this  character  were  formerly  looked  upon  ,with  dis- 
favor, and  the  rule  as  above  laid  down,  namely,  that  they  must  be 
clearly  established  by  proof  and  must  be  equitable  before  a  court 
of  equity  would  enforce  them,  was  rigidly  adhered  to,  but  it  would 
seem  that  through  an  enlargement  of  precedents  or  a  tendency  to 
rely  upon  parol  testimony  the  rule  had  been  relaxed.  The  cul- 
mination, however,  seems  to  have  been  reached  in  Winne  v.  Winne 
(166  IST.  Y.  263),  in  which  a  finding  of  fact  based  partially  upon 
the  idea  that  there  were  no  children  to  be  disinherited  and  no  will 
to  indicate  what  disposition  the  deceased  intended  was  invoked  to 
sustain  a  contract  of  this  kind.  But  this  case  in  the  light  of  the 
later  adjudications  in  Mahaney  v.  Carr  (175  N.  Y.  454)  and 
Hamlin  v.  Stevens,  above  quoted  from,  can  no  longer  be  considered 
an  authority.  And  the  Court  of  Appeals  in  the  Winne  case  limits 
its  decision  to  the  particular  case,  being  bound  by  the  finding  of 
fact.    Pattat  v.  Pattat,  93  App.  Div.  102,  87  N.  Y.  Supp.  140. 

The  mere  fact  that  equity  would  justify  a  contract  will  not  sat- 
isfy the  necessity  of  proving  that  such  contract  in  fact  was  made. 
Holt  V.  Tuite,  188  IST.  Y.  17,  revg.  110  App.  Div.  915. 
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A  contract  of  adoption  specified  what  the  person  adopting 
should  do,  and  the  oral  contract  to  do  better  for  the  child  was  re- 
jected. Brantingham  v.  Huff,  174  N.  Y.  53,  revg.  67  App.  Div. 
621,  73  E".  Y.  Supp.  643. 

An  alleged  contract  between  the  father  of  a  child  and  her  grand- 
father for  rights  in  his  estate  after  his  death  rejected.  Mahaney 
V.  Carr,  175  IST.  Y.  454. 

Where  an  aunt  and  the  father  of  plaintiff  testified  to  an  oral 
contract  after  eighteen  years,  it  was  held  not  sufiicient  evidence  to 
enable  the  plaintiff  to  recover.  Hanly  v.  Hanly,  105  App.  Div. 
335. 

Consideration  for  promise. 

In  Murphy  v.  Murphy  (118  App.  Div.  61),  the  court  said: 
"  Moreover,  the  evidence  of  this  witness,  even  if  it  were  not  incon- 
sistent with  the  other  testimony  offered  in  her  behalf,  would  not 
warrant  a  recovery,  and  the  court  was  justified  in  declining  to 
submit  it  to  the  jury.  It  does  not  show  that  the  services  to  which 
reference  was  made  were  pas't  or  future  services.  If  past  services^ 
the  promise  would  be  without  consideration  beyond  the  value  of 
the  services  actually  rendered.  If  it  related  to  services  to  be  ren- 
dered in  the  future,  it  is  altogether  too  indefinite  to  afford  a  basis 
for  a  cause  of  action.  Sufiicient  facts  are  not  shown  to  enable  the 
court  and  jury  to  determine  whether  or  not  the  plaintiff  accepted 
the  promise  and  rendered  the  services  in  reliance  thereon,  or 
whether  or  not  the  services  contemplated  to  be  rendered  were  in 
fact  fully  rendered  in  accordance  with  the  intention  of  the  parties." 

^  1167     Decree  on  Judicial  Settlement  Should  Recite  Juris- 
dictional Facts. 

The  decree  on  judicial  settlement  should  contain  a  complete, 
but  concise,  statement  of  all  the  proceedings  had  and  taken  be- 
fore the  surrogate  and  the  result  thereof. 

It  should  recite  the  filing  of  account  and  vouchers,  the  issuing 
of  a  citation,  or  the  filing  of  due  waivers  of  citation. 

It  should  give  the  names  of  all  the  persons  over  whom  juris- 
diction was  acquired  and  state  which  of  them  appeared  in  person 
and  by  attorney. 

It  should -give  the  names  of  all  infants  and  incompetent  par- 
ties and  should  recite  the  due  appointment  of  a  special  guardian 
for  such  persons  and  his  appearance  for  them. 
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It  should  state  whether  or  not  an  order  assessing  the  transfer 
tax  had  been  made  and  the  result  thereof,  the  payment  of  such  tax, 
and  the  filing  of  the  proper  voucher. 

^  1168     Decree  on  Judicial  Settlement  Should  Show  an  Ab- 
stract of  the  Account. 

The  decree  on  judicial  settlement  should  state  the  amount  of 
the  inventory  or  of  the  money  and  property  which  came  to  the 
hands  of  the  representative,  and  all  increase  thereon  and  the 
total  of  such  property  and  increase. 

It  should  show  the  total  amount  allowed  in  the  account  for  loss 
and  depreciation  and  for  expenses,  debts,  and  legacies  (in  case  of 
testacy)  which  have  been  paid  and  allowed. 

It  should  also  show  the  amount  of  commissions  to  which  the 
representative  is  entitled. 

It  should  also  contain  the  amount  allowed  by  the  surrogate  for 
the  expenses  of  the  judicial  settlement,  which  allowance  includes 
reimbursement  to  the  representative  for  expenses  of  the  settle- 
ment paid  by  him  since  the  filing  of  the  account  and  the  allow- 
ance to  him  for  the  services  of  his  attorney  upon  the  settlement. 

Both  of  these  allowances  must  be  made  to  the  party  and  not 
to  the  attorney.  It  should  also  contain  a  statement  of  the  amount 
of  the  surplus  to  be  distributed  by  the  decree. 

^  1169     Decree   on  Judicial  Settlement  Should  Direct  Dis- 
tribution. 

The  amount  of  the  surplus  having  been  fixed,  the  decree  should 
direct  its  distribution  to  the  proper  persons,  naming  them,  and  the 
share  and  the  amount  payable  to  each. 

Where  a  trust  is  created  it  should  direct  payment  of  the  amount 
of  the  trust  fund  to  the  trustee  to  be  held  and  applied  by  him  in 
accordance  with  the  terms  of  the  trust. 

Where  any  amount  above  the  sum  of  $50  is  payable  to  an  in- 
fant, the  decree  should  direct  payment  to  the  general  guardian, 
if  one  has  been  appointed  and  has  given  sufficient  security;  if 
none  has  been  appointed  it  must  direct  payment  to  guardian  when 
appointed  or,  if  none  is  appointed  within  two  years  and  the  party 
entitled  is  still  an  infant,  it  must  direct  payment  of  the  same 
into  court.  If  the  amount  is  less  than  $50,  it  may  be  paid  to  the 
father  of  the  infant  or  if  he  be  dead  to  the  mother  of  the  infant. 

Where  the  party  entitled  is  an  incompetent  person,  payment 
must  be  made  to  his  committee  or  deposited  in  court  in  the  same 
manner  as  in  case  of  an  infant. 
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CHAPTER  LXV. 

Decree     of     Distribution  —  Deposit    of     Moneys     and 
Securities  in  Court. 
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1171.  Decree  may  direct  retention  or  deposit  of  money  to  meet  debt  not 

due,  or  which  cannot  be  paid  because  of  litigation. 
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1174.  When  additional  bond  required  from  guardian. 
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1177.  Decree  may  direct  as  to  payment  of  costs. 

1178.  Decree  should  award  costs. 

1179.  Decree  should  fix  costs. 

PAYMENT  INTO  COURT. 

1180.  Deposit  controlled  by  order  of  court. 

1181.  County  treasurer  is  custodian  of  court  property. 

1182.  In  ,whom  title  to  securities  vests. 

1183.  How  deposit  withdrawn. 

1184.  Payment  of  money  out  of  court. 

J|  1170    Decree — When  Specific  Property  May  be  Delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the  delivery  of  an 
unsold  chattel,  or  the  assignment  of  an  uncollected  demand,  or  any  other 
personal  property,  to  a  party  or  parties  entitled  to  payment  or  distribution, 
in  lieu  of  the  money  value  of  the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  manifest  their  con- 
sent thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or  dis- 
tribution, would  cause  a  loss  to  the  parties  entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an  ap- 
praisement under  oath,  made  by  one  or  more  persons  appointed  by  the 
surrogate  for  the  purpose.  §  2744,  Code  Civ.  Pro. 

Transfer  of  interest  in  joint-stock  association  directed,  instead 
of  a  sale  by  the  executors.  Lane  v.  Alhertson,  78  App.  Div.  607, 
79  ]Sr.  Y.  Supp.  947. 

Where  securities  had  depreciated  in  value  temporarily  by  rea- 
son of  bad  market  conditions,  a  general  distribution  of  them  was 
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ordered.    Matter  of  Thompson,  41  Misc.  Eep.  420 ;  affd.,  87  App. 
Div.  t)09,  178  N.  Y.  554. 

Section  2744,  Code  Civ.  Pro.,  made  applicable  to  an  account- 
ing by  a  guardian  by  section  2850,  Code  Civ.  Pro.  Matter  of 
Bolton,  159  N.  Y.  129,  affg.  37  App.  Div.  625,  56  N.  Y.  Supp. 
1105. 

^  1171     Decree  May  Direct  Retention  or  Deposit  of  Money. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the  creditor 
will  not  accept  present  payment,  with  a  rebate  of  interest;  or  where  an 
action  is  pending  between  the  execut-r  or  administrator,  and  a  person  claim- 
ing to  be  creditor  of  the  decedent;  the  decree  must  direct  that  a  sum, 
sufficient  to  satisfy  the  claim,  or  the  proportion  to  which  it  is  entitled, 
together  with  the  probable  amount  of  the  interest  and  costs,  be  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  safe  bank,  or  trust 
company,  subject  to  the  surrogate's  order;  or  be  paid  into  the  surrogate's 
court,  for  the  purpose  of  being  applied  to  the  payment  of  the  claim,  when  it 
is  due,  recovered,  or  settled;  and  that  so  much  thereof,  as  is  not  needed  for 
that  purpose,  be  afterwards  distributed  according  to  law. 

§  2745,  Code  Civ.  Pro. 

Where  a  party  was  prosecuting  an  appeal  to  the  Court  of  Ap- 
peals against  the  representatives  it  was  not  considered  sufficient 
reason  to  require  detention  of  any  part  of  the  funds.  Matter  of 
Truslow,  37  Misc.  Eep.  189,  74  IS^.  Y.  Supp.  944. 

Where  the  representative  was  a  nonresident  and  remained  out 
cf  the  State  to  avoid  suit  on  a  claim,  an  order  was  made  directing 
the  retention  of  the  amount  of  the  claim.  Matter  of  Basch,  26 
Misc.  Eep.  459,  55  IST.  Y.  Supp.  434. 

This  section  of  the  Code  obviously  was  intended  to  apply  to  a 
present  debt,  the  amount  of  which  could  not  be  disputed,  but 
where,  as  stated  in  the  Code,  it  was  not  yet  due,  and  the  debtor 
had  a  period  of  time  within  which  to  pay  the  same.  This  mani- 
festly was  intended  to  apply  to  a  case  of  a  bond  or  note,  where  the 
validity  of  the  bond  or  note  was  not  questioned,  but  where,  by  its 
terms,  it  could  not  be  paid  until  some  future  date,  but  it  is 
evident  from  the  language  of  the  section  that  at  the  time  the 
matter  was  presented  to  the  court  two  facts  must  certainly  appear, 
namely: 

First.  That  it  was  a  debt. 

Second.  That  the  amount  of  it  was  admitted.  Matter  of  Hen- 
shaw,  37  Misc.  Eep.  536,  75  IST.  Y.  Supp.  1047. 
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^  1172     Decree  Must  Direct  as  to  Application  or  Payment  of 
Infant's  Share. 

Where  the  amount  of  legacy  or  distributive  share  payable  to  an 
infant  does  not  exceed  $50  the  decree  may  order  it  to  be  paid  to 
bis  father  and  if  bis  fatber  be  dead,  then  to  his  mother  for  the  use 
and  benefit  of  such  infant. 
Payment  to  general  guardian  to  be  applied  to  support. 

Where  the  legacy  or  distributive  share  is  small  and  it  appears 
that  it  ought  to  be  applied  at  once  to  the  support  and  education 
of  the  infant,  the  surrogate  may  direct  its  payment  to  the  general 
guardian  of  the  infant  for  such  purpose. 

Where  the  amount  is  more  than  sufficient  for  the  present  needs 
of  the  infant  a  portion  of  the  legacy  or  distributive  share  may  be 
so  ordered  paid  to  the  general  guardian  and  the  balance  theieof 
disposed  of  as  hereinafter  provided. 
Payment  to  general  guardian  upon  his  giving  additional  security. 

The  amount  of  a  legacy  or  distributive  share  not  directed  to  be 
paid,  as  aforesaid,  must  be  directed  to  be  paid  to  the  general 
guardian  of  such  infant,  upon  his  executing  and  depositing  with 
the  surrogate  in  his  office,  a  bond  running  to  such  infant  with  two 
or  more  sufficient  sureties  duly  acknowledged  and  approved  by  the 
surrogate  in  double  the  amount  of  such  legacy  or  distributive  share, 
conditioned  that  such  general  guardian  shall  faithfully  apply  such 
legacy  or  distributive  share  and  render  a  true  and  just  account  of 
the  application  thereof  in  all  respects  to  any  court  having  cog- 
nizance thereof  when  thereunto  required,  the  sureties  in  which 
bond  shall  justify  as  required  by  the  Code. 
When  payment  to  guardian  may  be  directed  without  additional  security. 

Where  the  guardian  has  already  as  guardian  given  security  in 
anticipation  of  such  payment  or  where  it  appears  that  the  general 
bond  given  by  the  guardian  is  ample  and  sufficient  to  cover  the 
estate  of  the  infant  then  in  his  hands  and  the  amount  of  such 
legacy  or  distributive  share  so  to  be  paid  to  him,  the  surrogate  may 
direct  payment  to  be  made  to  the  guardian. 
Payment  to  the  county  treasurer. 

If  the  infant  has  no  general  guardian  or  if  the  surrogate  does  not 
order  or  decree  the  payment  or  disposition  of  the  legacy  or  dis- 
tributive share  in  some  of  the  ways  above  described,  then  the 
legacy  or  distributive  share  or  part  of  the  same  not  disposed  of 
as  aforesaid,  whether  the  same  consists  of  money  or  securities. 
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shall,  by  the  order  or  decree  of  the  Surrogate's  Court,  be  paid  and 

delivered  and  deposited  in  said  court  by  paying  and  delivering  the 

same  to  and  depositing  it  with  the  county  treasurer  of  the  county, 

to  be  held,  managed,  invested,  collected,  reinvested,  and  disposed 

of  by  him  as  prescribed  and  required  by  section  2537,  Code  Civ. 

Pro. 

Rules  and  regulations  affecting  such  deposit. 

The  regulations  contained  in  the  General  Eules  of  Practice,  as 
specified  in  sections  743  to  754,  inclusive.  Code  Civ.  Pro., 
^PPly  to  money,  legacies,  and  distributive  shares  paid  to  and 
securities  deposited  vs^ith  the  county  treasurer  as  prescribed  in 
this  section;  except  that  the  Surrogate's  Court  exercises  with  re- 
spect thereto  or  with  respect  to  the  security  in  which  any  of  the 
money  has  been  invested  or  upon  which  it  has  been  loaned,  the 
power  and  authority  conferred  upon  the  Supreme  Court  by  section 
747,  Code  Civ.  Pro.  §  2746,  Code  Civ.  Pro.,  analyzed 

The  section  does  not  require  the  giving  of  a  bond  by  a  guardian 
before  he  may  receive  the  rents  and  profits  of  real  estate  belonging 
to  his  ward.  Matter  of  Bettels,  21  1^.  Y.  St.  Kep.  136,  4  N.  Y. 
Supp.  393. 

Infant's  share. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant,  the  decree 
may,  in  the  discretion  of  the  surrogate's  court,  direct  it,  or  so  much  of  it  as 
may  be  necessary,  to  be  paid  to  his  general  guardian,  to  be  applied  to  his 
support  and  education;  or  when  it  does  not  exceed  fifty  dollars,  the  decree 
may  order  it  to  be  paid  to  his  father,  and  if  his  father  be  dead,  then  to  his 
mother,  for  the  use  and  benefit  of  such  infant.  Said  court  may,  in  its  dis- 
cretion, by  its  decree,  direct  any  legacy  or  distributive  share,  or  part  "of  a 
legacy  or  distributive  share,  not  paid  or  applied  as  aforesaid,  which  is  pay- 
able to  an  infant,  to  be  paid  to  the  general  guardian  of  such  infant,  upon 
his  executing  and  depositing  with  the  surrogate  in  his  ofSce,  a,  bond  running 
to  such  infant,  with  two  or  more  sufficient  sureties,  duly  acknowledged  and 
approved  by  the  surrogate,  in  double  the  amount  of  such  legacy  or  distribu- 
tive share,  conditioned  that  such  general  guardian  shall  faithfully  apply 
such  legacy  or  distributive  share,  and  render  a  true  and  just  account  of  the 
application  thereof,  in  all  respects,  to  any  court  having  cognizance  thereof, 
when  thereunto  required,  the  sureties  in  which  bond  shall  justify  as  required 
in  this  act,  unless  the  surrogate  shall  determine  that  the  general  bond  given 
by  the  guardian  is  ample  and  of  sufficient  amount  to  cover  such  legacy  or 
distributive  share.  The  said  court  may,  in  its  discretion,  from  time  to  time, 
authorize  or  direct  such  general  guardian  to  expend  such  part  of  such 
legacy  or  distributive  share,  in  the  support,  maintenance  and  education  of 
such   infant   as   it   deems   necessary.     On    such    infant's    coming   twenty-one 
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years  of  age,  he  shall  be  entitled  to  receive,  and  his  general  guardian  shall 
pay  or  deliver  to  him  under  the  direction  of  the  surrogate's  court,  the 
securities  so  taken,  and  the  interest  or  other  moneys  that  may  have  been 
paid  to  or  received  by  such  general  guardian,  after  deducting  therefrom 
such  amounts  as  have  been  paid  or  expended  in  pursuance  of  the  orders  and 
decrees  of  said  court,  so  made  as  aforesaid,  and  the  legal  commissions  of 
such  guardian;  and  the  said  general  guardian  shall  be  liable  to  account  in 
and  under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the  same; 
in  case  of  the  death  of  said  infant,  before  coming  of  age,  the  said  securities 
and  moneys,  after  making  the  deductions  aforesaid,  shall  go  to  his  executors 
or  administrators,  to  be  applied  and  distributed  according  to  law,  and  the 
general  guardian  shall  in  like  manner  be  liable  to  account  to  such  admin- 
istrator or  executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's 
court  do  not  order  or  decree  the  payment  or  disposition  of  the  legacy  or 
distributive  share  in  some  of  the  ways  above  described,  then  the  legacy  or 
distributive  share,  or  part  of  the  same  not  disposed  of  as  aforesaid,  whether 
the  same  consists  of  money  or  securities  shall,  by  the  order  or  decree  of 
the  surrogate's  court,  be  paid  and  delivered  to  and  deposited  in  said  court, 
by  paying  and  delivering  the  same  to  and  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,  collected,  reinvested 
and  disposed  of  by  him,  as  prescribed  and  required  by  section  two  thousand 
five  hundred  and  thirty-seven  of  this  act.  The  regulations  contained  in  the 
general  rules  of  practice,  as  specified  in  section  seven  hundred  and  forty- 
four  of  this  act,  and  the  provisions  of  title  three  of  chapter  eight  of  this 
act  apply  to  money,  legacies  and  distributive  shares  paid  to  and  securities 
deposited  with  the  county  trci-surer,  as  prescribed  in  this  section;  except 
that  the  surrogate's  court  exercises  with  respect  thereto,  or  with  respect  to 
a  security  in  which  any  of  the  money  has  been  invested,  or  upon  which  it 
has  been  loaned,  the  power  and  authority  conferred  upon  the  supreme  court 
by  section  seven  hundred  and  forty-seven  of  this  act.  Sections  forty-six, 
forty-seven,  forty-eight,  forty-nine,  fifty  and  fifty-one  of  part  two,  chapter 
six,  title  three,  article  two,  of  the  Revised  Statutes,  are  repealed. 

§  3746,  Code  Civ.  Pro. 

^  1173     Guardian   Must   be   an   Appointed    One    and  Not  a 
Natural  Guardian. 

Section  51  of  the  Domestic  Relations  Law,  providing  that  a 
married  woman  is  the  joint  guardian  of  her  children  with  her 
husband,  with  equal  powers,  rights,  and  duties  in  regard  to  them, 
does  not  constitute  her  that  kind  of  a  guardian  to  whom  distribu- 
tion may  be  made  under  section  2746,  Code  Civ.  Pro.  The  sec- 
tions of  the  Domestic  Relations  Law  mentioned  were  not  meant  to 
effect  a  change  in  the  previous  law  upon  the  subject  to  which  they 
relate,  but  were  intended  to  be  and  are  in  substance  a  re-enactment 
of  section  1,  title  3,  chapter  8,  part  2  of  the  Revised  Statutes,  as 
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amended  by  chapter  175  of  the  Laws  of  1893  and  of  the  provisions 
of  sections  2,  3,  and  20  of  said  title  8  of  the  Revised  Statutes. 
See  notes  to  sections  51,  52  and  53,  Report  Oommissioners  of 
Statutory  Revision,  1896,  644,  645. 

It  was  held  in  Matter  of  the  Estate  of  Elbert  L.  Burnham  (N.  Y. 
Surr.  Decs.,  1896,  p.  437),  that  the  declaration  contained  in  section 
1  of  the  Revised  Statutes,  as  amended  by  the  act  of  1893,  to  the 
effect  that  a  married  woman  is  the  joint  guardian  of  her  children 
with  her  husband,  with  equal  powers,  rights,  and  duties  in  regard 
to  them,  did  not,  by  itself  or  when  considered  in  connection  with 
the  other  provisions  of  the  Revised  Statutes  mentioned,  constitute 
such  a  guardianship  as  would  confer  upon  either  or  both  of  the 
parents  the  powers  and  duties  of  a  general  guardian  appointed  by 
will  or  deed  or  by  the  court,  or  entitle  them  to  the  possession  or 
control  of  the  property  of  their  children.  Indeed,  that  section 
itself,  by  limiting  the  right  of  a  parent  to  receive  a  legacy  or  dis- 
tributive share  to  the  amount  of  $50,  and  in  view  of  the  character 
of  its  other  provisions,  furnishes  abundant  internal  evidence  that 
the  guardianship  therein  referred  to  is  not  such  as  is  provided 
for  in  section  51  of  the  Domestic  Relations  Law.  Matter  of 
Schuler,  46  Misc.  Rep.  373. 

^  1174     Guardian  Must  Give  Additional  Bond. 

The  bond  required  from  a  guardian  upon  receiving  a  legacy  or 
distributive  share  is  additional  to  any  which  may  have  been  given 
upon  his  appointment  as  such  guardian,  has  a  different  condition 
attached,  and  is  for  a  different  purpose.  It  makes  no  difference 
that  in  his  application  for  appointment  as  general  guardian  he 
sets  up  that  the  only  estate  of  the  infant  is  the  legacy  or  dis- 
tributive share  in  question  and  that  he  gives  a  sufficient  bond 
therefor.  Such  bond  enables  him  to  receive  other  property  at 
any  time  and  he  might  thereafter  receive  several  legacies  and  so 
bring  about  a  condition  making  the  original  bond  wholly  in- 
adequate. Matter  of  Mills  (Miller),  29  Misc.  Rep.  272,  61  N.  Y. 
Supp.  243;  Bieck  v.  Fish,  1  Dem.  79;  Matter  of  Flagg,  6  id. 
289;  Loivman  v.  Elmira  R.  R.  Co.,  85  Hun,  188,  32  JST.  Y. 
Supp.  579 ;  affd.,  154  IST.  Y.  765. 

These  cases  are  now  limited  in  their  application  on  account  of 
the  amendment  to  the  Code  of  1900,  which  authorizes  the  sur- 
rogate to  determine  that  the  original  bond  of  the  guardian  is  sufE- 
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cient.  In  1900  this  section  was  amended  by  inserting  the  follow- 
ing :  "  Unless  the  surrogate  shall  determine  that  the  general  bond 
given  by  the  guardian  is  ample  and  of  sufficient  amount  to  cover 
such  legacy  or  share." 

A  foreign  general  guardian  is  not  entitled  to  receive  an  infant's 
legacy.    West  v.  Ounther,  3  Dem.  386. 

An  ancillary  guardian  need  not  give  the  additional  bond  re- 
qiiired  from  a  domestic  guardian.  Matter  of  Hunt,  68  JST.  Y.  St. 
Eep.  828,  34  N.  Y.  Supp.  1088. 

This  section  is  supervisory  in  character  and  confers  no  authority 
upon  the  siirrogate  with  reference  to  the  investment  of  the  prop- 
erty of  infants.  Matter  of  Bolton,  159  IST.  Y.  129,  affg.  37  App. 
Div.  625,  56  ~S.  Y.  Supp.  1105. 

The  proceeds  of  the  sale  of  infant's  real  estate  may  by  the 
order  of  the  County  Court  be  turned  over  to  the  general  guardian 
to  be  iised  for  the  support  and  maintenance  of  the  infant,  and  the 
guardian  must  account  therefor.  Allen  v.  Kelly,  171  N.  Y.  1, 
revg.  6fi  App.  Div.  623 ;  prior  appeal,  55  App.  Div.  454,  67 
]Sr.  Y.  Supp.  97;  reargument  denied,  I7l  IST.  Y.  656. 

^  1175     Decree  Must  Direct  Legacy,  etc.,  to  Unknown  Per- 
son to  be  Paid  into  State  Treasury. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is  unknown, 
the  decree  must  direct  the  executor  or  administrator  to  pay  the  amount 
thereof  into  the  treasury  of  the  State,  for  the  benefit  of  the  person  or  persons 
■svho  may  thereafter  appear  to  be  entitled  thereto.  The  surrogate,  or  the 
supreme  court,  upon  the  petition  of  a  person  claiming  to  be  so  entitled,  and 
upon  at  least  fourteen  days'  notice  to  the  attorney- general,  accompanied 
with  a  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the  trial  of 
an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of  the  persons  inter- 
ested, and  grant  an  order  directing  the  payment  of  any  money,  which 
appears  to  be  due  to  the  claimant,  but  without  interest,  and  deducting  all 
expenses  incurred  by  the  State  with  respect  to  the  decedent's  estate.  The 
comptroller,  upon  the  production  of  a  certified  copy  of  the  order,  must  draw 
his  warrant  upon  the  treasury,  for  the  amount  therein  directed  to  be  paid; 
which  must  be  paid  by  the  State  treasurer,  to  the  person  entitled  thereto. 

§  2747,  Code  Civ.  Pro. 

Under  this  section  application  cannot  be  made  to  any  surrogate 
in  the  State,  but  must  be  made  to  the  surrogate  who  had  juris- 
diction of  the  subject  matter.  Kinneally  v.  People,  98  App.  Div. 
192. 

Such  fund  is  not  money  belonging  to  the  State  or  any  of  its 
funds.    People  ex  rel.  Evans  v.  Chapin,  101  IST.  Y.  682. 
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^  1176     Decree   Must   Direct   Legacy,   etc.,  to   be   Paid   to 
County  Treasurer. 

The  decree  must  also  direct  the  executor  or  administrator  to  pay  to  the 
county  treasurer  a  legacy  or  distributive  share,  which  is  not  paid  to  the 
person  entitled  thereto,  at  the  expiration  of  two  years  from  the  time  when 
the  decree  is  made,  or  when  the  legacy  or  distributive  share  is  payable  by 
the  terms  of  the  decree.  The  money,  so  paid  to  the  county  treasurer,  can 
be  paid  out  by  him  only  by  the  special  direction  of  the  surrogate;  or  pur- 
suant to  the  judgment  of  a  court  of  competent  jurisdiction. 

§  2748,  Code  Civ.  Pro. 

Under  circumstances  of  long  absence  of  the  legatee  and  lack  of 
knowledge  as  to  whether  or  not  the  legatee  be  alive,  that  fact 
should  be  determined  instead  of  ordering  the  executor  to  hold  the 
money  two  years.    Koch  v.  Woehr,  3  Dem.  282. 

A  direction  in  a  decree  to  pay  a  share  into  Surrogate's  Court  if 
the  o%vner  cannot  be  found  must  be  construed  with  section  2537, 
Code  Civ.  Pro.,  and  held  to  be  a  direction  to  pay  into  court.  But 
siich  payment  to  a  surrogate  is  not  a  payment  into  court.  Matter 
of  8ackett,  38  Misc.  Eep.  463,  77  j^.  T.  Supp.  1030. 

Presumption  of  death. 

T\'here  a  person  has  removed  to  another  place  to  make  a  home, 
the  fact  that  he  has  not  been  heard  of  for  more  than  fourteen  years 
at  his  original  place  of  residence  does  not  furnish  presumption 
of  death.    Keller  v.  Stuck,  4  Eedf.  294. 

The  presumption  that  the  person  died  without  issue  will  be  sus- 
tained by  veiy  slight  proof.  Matter  of  Sullivan  (Tobin  Est.),  51 
Hun,  378,  20  l>i.  Y.  St.  Rep.  911,  4  K  Y.  Supp.  59. 

Distribution  made  of  interest  of  persons  who  had  not  been  heard 
from  in  eighteen  years  after  effort  made  to  find  them.  Matter  of 
Sullivan  {Tobin  Est.),  51  Hun,  378,  20  IST.  Y.  St.  Eep.  911,  4 
K  Y.  Supp.  59. 

Title  is  not  "  first  class  "  which  depends  for  validity  upon  the 
presumption  of  death  of  an  owner  who  left  home  at  twenty-four 
years  of  age,  was  in  poor  health,  and  had  not  been  heard  from  at 
time  of  trial,  about  twenty  years.  Opinion  states  that  there  is  no 
case  where  the  presumption  has  prevailed  until  an  absence  of  forty 
years.     Vought  v.  Williams,  120  N.  Y.  253. 

To  same  effect  see  Dworshy  v.  Arndtstim,  29  App.  Div.  274, 
51  K  Y.  Supp.  597. 
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Where  a  young  man  left  a  whaling  ship  in  a  foreign  port  and 
has  not  been  heard  from  for  thirty  years,  no  special  effort  having 
been  made  to  find  him,  his  death  will  not  be  presumed.  Dunn  v, 
Travis,  56  App.  Div.  317,  67  N".  Y.  Supp.  743. 

^  1177     Decree  May  Direct  Costs  to  be  Charged  Against 
Individual  Parties. 

Costs  against  executor  personally. 

Costs  and  disbursements  of  an  accounting  may  be  awarded 
against  the  representative  personally.  Matter  of  Selleck,  111  N. 
Y.  284 ;  Matter  of  Gabriel,  44  App.  Div.  623,  60  K  Y.  Supp.  87 ; 
affd.,  161  ]Sr.  Y.  644. 

Attorney  not  liable  for  costs. 

Section  3278,  Code  Civ.  Pro.,  which  provides  when  an  attor- 
ney shall  be  liable  for  costs  does  not  apply  to  Surrogate's  Court. 
§  3347,  subd.  4,  Code  Civ.  Pro.;  Matter  of  Bosch,  26  Misc. 
Eep.  459,  55  IST.  Y.  Supp.  434. 

Costs  against  sureties. 

Where  sureties  file  objections  and  do  not  sustain  them  costs 
may  be  allowed  against  them.  Matter  of  Adams,  51  App.  Piv. 
619,  64  K  Y.  Supp.  591 ;  affd.,  166  K  Y.  623. 

Costs;  how  made  payable. 

Except  where  special  provision  is  otherwise  made  by  law,  costs,  awarded 
by  a  decree,  may  be  made  payable  by  the  party  personally,  or  out  of  the 
esti^te,  or  fund,  as  justice  requires;  but  costs  other  than  actual  expenses, 
cannot  be  awarded  to  be  paid  out  of  an  estate  or  fund,  which  is  leas  than 
one  thousand  dollars  in  amount  or  value.  §  3557,  Code  Civ.  Pro. 

^  1178     Decree  Should  Award  Costs. 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  surro- 
gate, except  in  the  cases  mentioned  in  section  2558,  Code  Civ.  Pro., 
which  provides  as  follows: 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  surrogate,  except 
in  one  of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  of  costs,  are  contained 
in  a  judgment  or  order,  made  upon  an  appeal  from  the  surrogate's  deter- 
mination, or  upon  a  motion  for  a  new  trial  of  questions  of  fact  tried  by  a 
jury;  in  either  of  which  cases,  costs  must  be  awarded  according  to  those 
directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which  case  unless 
it  is  within  the  foregoing  subdivision,  the  decree  must  award  costs  to  the 
successful  party. 
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3.  When  the  decree  is  made  upon  a  contested  application  for  probate,  or 
Jevocation  of  probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will,  unless  he  is 
a  special  guardian  for  an  infant,  appointed  by  the  surrogate,  or  is  named  as 
an  executor  in  a  paper  propounded  by  him,  in  good  faith,  as  the  last  will  of 
the  decedent;  but  the  surrogate  may  order  a  copy  of  the  stenographer's 
minutes  to  be  furnished  to  the  contestant's  counsel,  and  charge  the  expense 
thereof  to  the  estate  if  he  shall  be  satisfied  that  the  contest  is  made  in  good 
faith. 

^  1179     Decree  Should  Fix  the  Amount  of  Costs. 

Tlie  final  decree  should  fix  the  amount  of  costs  to  be  awarded 
to  the  parties  entitled  to  the  same.  The  amount  which  the  surro- 
gate may  allow  is  specified  in  section  2561,  Code  Civ.  Pro.,  which 
reads  as  follows : 

In  a  case  other  than  one  of  those  specified  in  the  last  section,  the  surrogate, 
upon  rendering  a  decree  may,  in  his  discretion,  fix  such  a  sum,  to  be  allowed 
as  costs,  in  addition  to  the  disbursements,  as  he  deems  reasonable,  not 
exceeding,  where  there  has  not  been  a  contest,  twenty-five  dollars,  or  where 
there  has  been  a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a 
trial  or  hearing  upon  the  merits  before  the  surrogate  necessarily  occupies 
more  than  two  days,  ten  dollars  for  each  additional  day;  and  where  » 
motion  for  a  new  trial  is  made  before  the  surrogate,  if  it  is  granted,  seventy 
dollars;  if  it  is  denied,  forty  dollars. 

Disbursements. 

Costs  when  awarded  by  a  decree  include  all  disbursements  of  the 
party  to  whom  they  are  awarded  which  might  be  taxed  in  the 
Supreme  Court.  §  2559,  Code  Civ.  Pro. 

Additional  allowance  in  settling  accounts. 

In  addition  to  the  sxuns  specified  in  the  last  two  sections,  the  surrogate 
may,  in  his  discretion,  allow  to  an  executor,  administrator,  guardian,  or  tes- 
tamentary trustee,  upon  a  judicial  settlement  of  his  account  or  on  an  inter- 
mediate accounting  required  by  the  surrogate,  such  a  sum,  as  the  surrogate 
deems  reasonable,  for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
dollars  for  each  day  occupied  in  the  trial,  and  necessarily  occupied  in  prepar- 
ing his  account  for  settlement,  and  otherwise  preparing  for  the  trial. 

§  2563,  Code  Civ.  Pro. 

^  1180     Regarding  the  Pa5mient  of  Money  into  Court  and  the 
Deposit  of  Securities. 

So  far  "as  the  same  can  be  made  applicable  to  the  proceedings 
in  Surrogate's  Court,  sections  743  to  Y54  of  the  Code  apply  to- 
gether with  section  2537,  Code  Civ.  Pro.  The  provisions  of  sec- 
tion 747,  Code  Civ.  Pro.,  are  in  terms  made  applicable  by  section 
748,  Code  Civ.  Pro.,  and  that  section  follows : 
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Powers  of  supreme  court  as  to  transfer,  etc.,  to  and  investment  by  guardian, 
etc. 
Each  court  may  direct  that  money  paid  into  that  court  in  any  action  or 
proceeding  brought  therein,  or  any  bond,  mortgage  or  other  security  which 
represents  property  belonging  to  any  suit  or  party  interested  therein,  may 
be  paid  out,  transferred,  invested,  reinvested  or  deposited  in  any  manner 
or  form  that  appears  to  it  best  for  the  interests  of  the  owners  thereof.  But 
such  directions  must  be  embodied  in  an  order  or  decree  of  said  court,  founded 
upon  proper  and  sufficient  evidence  satisfactory  to  the  court  that  such  dis- 
position of  the  property  is  best  for  the  interests  of  the  owners  thereof  or 
parties  interested  therein.  §  747,  Code  Civ.  Pro. 

As  to  money  belonging  to  infants  realized  from  a  sale  in  par- 
tition, sections  2744  and  747  should  be  read  with  section  1581, 
Code  Civ.  Pro.  Thurston  v.  Wilbur  T.  Co.,  7  Misc.  Kep.  392, 
57  K  Y.  St.  Rep.  561,  27  K  Y.  Supp.  923. 

^  1181  Money  Paid  into  Court  and  Securities  Deposited 
Must  Go  to  County  Treasurer  —  Power  of  Surro- 
gate. 

Where  a  statute  requires  the  payment  of  money  into  the  surrogate's  court, 
or  the  deposit  of  a  security,  for  the  payment  of  money,  with  the  surrogate, 
the  same  must  be  paid  to  or  deposited  wiCh  the  county  treasurer  of  the 
county,  to  the  credit  of  the  fund,  or  of  the  estate,  or  of  the  special  proceed- 
ing; unless  the  statute  contains  special  directions  for  another  disposition 
thereof.  Each  security,  so  deposited  with  the  county  treasurer,  must  be  held 
and  disposed  of  by  him,  subject  to  the  direction  of  the  surrogate's  court; 
except  that  he  must,  unless  otherwise  so  directed,  collect  the  principal  and 
interest  secured  thereby.  All  money  collected  by  or  paid  to  the  county 
treasurer  as  prescribed  by  this  section,  must  be  held,  managed,  invested  and 
disposed  of  by  him,  in  like  manner  as  money  paid  into  the  supreme  court 
in  an  action  pending  therein.  The  regulations,  contained  in  the  general 
rules  of  practice,  as  specified  in  section  seven  hundred  and  forty- four  of 
this  act,  and  the  provisions  of  title  third  of  chapter  eighth  of  this  act,  apply 
to  money  paid  to  and  securities  deposited  with  the  county  treasurer,  aa 
prescribed  in  this  section;  except  that  the  surrogate's  court  exercises,  with 
respect  thereto,  or  with  respect  to  security,  in  which  any  of  the  money  has 
"been  invested,  or  upon  which  it  has  been  loaned,  the  power  and  authority 
conferred  upon  the  supreme  court  by  section  seven  hundred  and  forty-seven 
of  this  act.  §  2537,  Code  Civ.  Pro. 

Money  paid  into  court  in  one  county  may  be  paid  out  to  a 
general  guardian  appointed  in  another  county  by  filing  with  the 
petition  a  certified  copy  of  petition  and  bond  under  which  appoint- 
Jrient  was  made.    Matter  of  Moody,  2  Dem.  624. 
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Paying  the  balance  found  due  upon  an  accounting  to  the  surro- 
gate without  a  decree  directing  such  payment  is  not  a  proper  pay- 
ment into  court.  Matter  of  Te  Culver,  22  Misc.  Kep.  217,  49 
N.  Y.  Supp.  820. 

Provisions  governing  infant's  legacy  or  distributive  share  paid 
into  court,  see  §  2746,  Code  Civ.  Pro. 

^1182     Holder  of  Securities  is  Vested  with  Title  Thereto. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee,  or  other 
trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or  other  security,  or 
public  stock,  representing  money,  paid  into  court,  in  an  action;  or  to  whom 
stock  or  a,  security,  or  an  account,  deed,  voucher,  receipt,  or  other  paper, 
representing  or  relating  to  such  money,  is  transferred,  delivered,  made,  or 
given,  pursuant  to  law,  is  vested  with  title  for  the  purposes  of  the  trust; 
and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  his  official  or 
representative  character.  §  749,  Code  Civ.  Pro. 

A  county  treasurer  who  has  received  court  funds  for  invest- 
ment may  assign  a  mortgage  and  receive  the  money  therefor  with- 
out an  express  order  of  the  court  which  directed  the  payment  of 
the  money  to  him.  County  of  Tompkins  v.  Ingersoll,  81  App. 
Div.  344,  81  ]Sr.  Y.  Supp.  242 ;  affd.,  177  N.  Y.  543. 

^  1183     Authority  for  Payment  of  Money  by  Bank  or  Trust 
Company. 

No  money,  security  or  other  property  which  shall  have  been  placed  in  the 
custody  of  the  court  shall  be  surrendered  without  the  production  of  a  prop- 
erly certified  copy  of  an  order  of  the  court,  in  whose  custody  said  money, 
security  or  other  property  shall  have  been  placed,  duly  made  and  entered, 
directing  such  disposition.  Each  order  must  be  countersigned  by  the  pre- 
siding judge  by  whose  direction  it  is  made.  §  751,  Code  Civ.  Pro. 

^  1184    Payment  of  Money  Out  of  Court. 

Order  for  payment  out  of  court;  accounts  with  trust  companies;  draft  to 
be  countersigned  by  justice;  what  to  be  stated  in  draft. 
Orders  upon  the  banks  or  other  companies  for  the  payment  of  moneys 
out  of  court  shall  be  made  to  the  order  of  the  person  entitled  thereto,  or 
his  attorney  duly  authorized,  and  shall  specify  in  what  particular  suit  or  on 
what  account  the  money  is  to  be  paid  out,  and  the  time  when  the  order 
authorizing  such  payment  was  made.  No  order  in  any  pending  action,  for 
the  payment  of  money  out  of  court,  shall  be  made,  except  on  regular  notice 
or  order  to  show  cause,  duly  served  on  the  attorneys  of  all  the  parties  who 
have  appeared  therein,  or  filed  notice  of  claim  thereto.  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  company,  the  entry  of 
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such  deposit  in  the  books  of  the  company  shall  contain  a  short  reference  to 
the  title  of  the  eaiise  or  matter  in  which  such  deposit  is  directed  to  be  made, 
and  specifying  also  the  time  from  which  the  interest  or  accumulation  on 
such  deposit  is  to  commence,  where  it  does  not  commence  from  the  date  of 
such  deposit.  The  secretary  of  the  company  shall  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the  trust  com- 
pany is  located  in  each  place  a  statement  of  the  accounts  in  each  depart- 
ment, showing  the  amount,  on  the  first  day  of  January,  including  the 
interest  or  accumulation  on  the  sum  deposited  to  the  credit  of  each  cause 
or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treasurer  or 
chamberlain,  for  moneys  deposited  with  the  said  company,  or  for  the  interest 
or  accumulation  on  such  moneys,  the  title  of  the  cause  or  matter  on 
account  of  which  the  draft  is  made,  and  the  date  of  the  order  authorizing 
such  draft  shall  be  stated,  and  the  draft  shall  be  made  payable  to  the  order 
of  the  person  or  persons  entitled  to  the  money,  or  of  his  or  their  attorney, 
who  is  named  in  the  order  of  the  court  authorizing  suoh  draft.  Any  attorney 
or  other  person  procuring  an  order  for  the  payment  of  money  out  of  court 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  countersigned  by 
the  judge  granting  the  same;  one  copy  shall  be  filed  with  the  county  treas- 
urer and  the  other  shall  accompany  the  draft  drawn  upon  the  depository 
and  be  filed  with  it,  and  the  several  banks  and  other  depositories  having 
trust  funds  of  the  court  on  deposit,  are  forbidden  to  pay  out  any  of  such 
funds  without  the  production  and  filing  of  such  certified  and  countersigned 
copy  order.  This  provision  is  not  intended  to  dispense  with  any  of  the 
requirements  of  this  rule,  as  to  the  form  of  the  draft,  nor  to  apply  to  a  case 
where  periodical  payments  are  directed  to  be  made,  as  provided  for  by  the 
last  sentence  of  said  rule,  after  the  first  payment  from  such  fund  shall  have 
been  made  under  an  order  of  the  court  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a,  fund  deposited 
with  such  company,  the  delivery  to  the  secretary  of  the  company  of  one 
copy  of  the  order  authorizing  the  several  payments  shall  be  sufficient  to 
authorize  the  payment  of  subsequent  drafts  in  pursuance  of  such  order. 

Supreme  Court  Rule  LXIX. 
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^  1185     Effect  of  Judicial  Settlement  of  Account. 

A  judicial  settlement  of  the  account  of  an  executor  or  administrator, 
either  by  the  decree  of  the  surrogate's  court,  or  upon  an  appeal  therefrom, 
is  conclusive  evidence  against  all  the  parties  who  were  duly  cited  or  ap- 
peared, and  all  persons  deriving  title  from  any  of  them,  at  any  time,  of 
the  following  facts,  and  no  others: 

1.  That  the  items  allowed  to  the  accounting  party,  for  money  paid  to 
creditors,  legatees,  and  next  of  kin,  for  necessary  expenses,  and  for  his  ser- 
vices, are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the  interest  for 
money  received  by  him,  and  embraced  in  the  account,  for  which  he  was 
legally    accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as  collected,  i?.  all  that 
was  collectible,  at  the  time  of  the  settlement,  on  the  debts  stated  in  the 
account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the  decrease,  and 
the  charges  against  him  for  the  increase,  in  the  value  of  property,  were 
correctly  made.  f  2742,  Code  Civ.  Pro. 

Force  and  effect  of  decree. 

The  binding  force  and  effect  of  a  surrogate's  decree,  and  the 
extent  to  which  a  formal  discharge  acts  to  protect  the  executor 
from  subsequent  attacks,  have  been  discussed  in  the  authorities. 
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In  Olmstead  v.  Latimer  (9  App.  Div.  163),  it  was  said:  "  The 
fault  of  this  argument  lies  in  the  assumption  that  a  claim  against 
a  deceased  person  must  be  presented  to  the  administrator  during 
the  advertised  period  or  otherwise  is  barred.  Such  is  not  the  stat- 
ute. If  the  creditor  fails  to  present  his  claim  in  time,  the  ad- 
ministrator is  not  chargeable  with  assets  he  may  have  paid  in  satis- 
faction of  debts  or  may  have  distributed.  §  2718,  Code  Civ.  Pro. 
This  is  the  only  effect  of  such  a  failure.  Id.,  §  1837.  The 
creditor  may  wait  as  long  as  he  pleases,  provided  he  keeps  within 
the  Statute  of  Limitations,  and  then  proceed  against  the  next  of 
kin  or  heirs-at-law  if  there  be  a  deficiency  in  personalty."  And 
in  Mahoney  v.  Bernhard  (45  App.  Div.  499),  the  court  said: 
"  The  appellants  also  contend  that  the  executorships  created  by 
the  wills  of  stockholders  Clausen  and  Cardwell  were  ended  by  the 
surrogate's  settlement  of  the  accounts  of  their  executors.  This 
view  is  also,  we  think,  erroneous.  Section  2742  of  the  Code  of 
Civil  Procedure  provides  what  shall  be  the  effect  of  the  judicial 
settlement  of  an  executor's  account.  His  final  discharge  is  not 
in  terms  provided  for.  ISTor  was  it  here  decreed.  It  is  true  that 
when  executors  under  a  surrogate's  decree  upon  their  accounting 
turn  over  to  themselves  as  trustees  the  balance  of  the  estate  found 
to  be  in  their  hands  it  is  tantamount  to  a  discharge  with  respect 
to  the  property  so  turned  over.  But  the  executorial  functions  are 
not  absolutely  terminated  thereby;  and  we  cannot  at  all  agree  to 
the  appellants'  proposition  that  thus  '  the  executors  becaxae  non- 
existent.' They  were  in  legal  intendment  discharged  pro  tanto. 
'  Other  assets,'  however,  may  be  realized  and  new  liabilities  in- 
curred ;  and  as  to  those  the  executorial  duty  continues." 

These  decisions,  in  effect  construing  the  provisions  of  the  Code 
of  Civil  Procedure  bearing  upon  the  subject,  show  that,  with  re- 
spect to  property  turned  over  to  creditors  and  beneficiaries  as  pro- 
vided in  a  decree  and  with  respect  to  the  administrator  of  the  es- 
tate up  to  the  entry  of  a  decree,  the  decree  is  binding  and  to  that 
extent  is  a  discharge.  The  decree,  however,  is  not  the  termination 
or  ending  of  the  executorial  duties  in  the  sense  or  to  the  extent 
that,  with  respect  to  other  assets  that  may  be  realized  and  in  con- 
nection with  which  new  liabilities  may  be  incurred,  executors  may 
not  be  compelled  to  account.  Rosen  v.  Ward,  96  App.  Div.  266, 
89  ]Sr.  Y.  Supp.  148 ;  Willeits  v.  Haines,  96  App.  Div.  5,  88  IST. 
y.  Supp.  1018;  affd.,  182  K  Y.  543. 
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In  Wright  v.  Trustees  of  Methodist  Episc.  Church  (1  Hoff.  Ch. 
202,  214),  it  is  held:  "  The  decree  of  the  surrogate  is  absolute 
and  final.  The  remedy  was  an  appeal  to  the  chancellor.  It  has 
become  pleadable  in  every  court  as  the  final  sentence  and  judg- 
ment of  a  competent  tribunal  upon  every  matter  which  it  pro- 
fesses to  decide,  and  which  is  within  the  jurisdiction  of  that 
forum.  To  suppose  that  the  sixty-fifth  section  of  the  statute  (2  R. 
S.,  p.  94)  is  confined  to  the  mere  fact  that  the  payments  have 
been  made  —  dispensing  only  with  the  preservation  of  vouchers, 
seems  to  me  inconsistent  with  the  object  of  the  statute,  and  destruc- 
tive of  its  utility.  The  clause  in  question  is  '  that  the  final  set- 
tlement of  the  executor's  accounts  made  in  the  mode  prescribed 
shall  be  conclusive  evidence  of  the  following  facts,  and  no  others : 
1st.  That  the  charges  made  in  such  account  for  moneys  paid  to 
creditcTS,  legatees,  next  of  kin,  and  for  necessary  expenses  are 
correct/  This  phrase  cannot  mean  less  than  this  —  that  the 
validity  of  a  debt,  and  the  right  of  a  legatee,  is  as  much  pro- 
nounced correct,  as  the  fact  of  his  reception  of  the  money." 

Upon  the  death  of  a  person  intestate,  his  personal  estate  passes 
into  the  hands  of.  his  administrators,  who  are  alone  responsible  for 
its  preservation  and  distribxition  according  to  law.  They  are  re- 
quired to  account  for  the  estate,  parties  interested  are  entitled  to 
be  heard  upon  the  accounting,  and  when  heard  and  a  judicial 
settlement  is  had,  the  settlement  is  conclusive  against  all  the  par- 
ties who  are  properly  cited  or  appeared  and  all  persons  deriving 
title  from  any  of  them,  as  to  any  allowances  made  to  the  account- 
ing party  for  money  paid  to  creditors,  legatees,  or  next  of  kin. 
Code  Civ.  Pro.,  §  2742.  It  is  also  conclusive  upon  the  sureties 
on  the  administrator's  bond.  The  same  principle  applies  to  the 
sureties  upon  a  bond  given  by  a  guardian  when  there  has  been  an 
accounting  by  him.  Scofield  v.  Churchill,  72  N.  Y.  565  ;  Gerould 
V.  Wilson,  81  id.  573,  583;  Deobold  v.  Oppermann,  111  id.  531, 
536;  Douglass  v.  Ferris,  138  id.  192,  201,  modifying  63  Hun, 
413,  18  ]Sr.  Y.  Supp.  685 ;  Altman  v.  Hofeller,  152  K  Y.  499, 
revg.  83  Hun,  426,  64  N'.  Y.  St.  Eep.  669,  31  IST.  Y.  Supp.  881 ; 
Matter  of  Hodgman,  140  N.  Y.  421,  affg.  69  Hun,  484,  52  N.  Y. 
St.  Rep.  727,  23  N.  Y.  Supp.  725. 

CI  1186     Decree  Not  Conclusive  upon  Questions  Not  in  Issue. 

The  decree  of  a  surrogate  is  not  conclusive  upon  the  parties  in 
establishing  a  rule  of  law  which  will  control  in  the  later  adminis- 
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tration  of  the  estate.  If  not  appealed  from,  it  will  serve  as  a 
complete  protection  to  the  accounting  executor  or  trustee,  against 
all  of  the  parties  duly  cited,  as  to  all  questions  concerning  the  cor- 
rectness of  his  accounts  thereby  approved  and  the  disbursements 
therein  directed ;  but  the  jurisdiction  of  the  surrogate  to  construe 
the  will  of  the  testator  or  to  define  or  declare  the  rights  of  the 
beneficiaries  of  a  trust  as  between  themselves  is  limited  to  the 
necessities  of  the  accounting  then  before  the  surrogate.  Bowditch 
v.  Ayrault,  138  IsT.  Y.  222,  231 ;  Matter  of  Hoyt,  160  id.  607, 
618 ;  Matter  of  Perkins,  75  Hun,  129 ;  affd.  on  opinion  below,  145 
K  Y.  599 ;  Frethey  v.  Durant,  24  App.  Div.  58 ;  Matter  of  Hunt, 
41  Misc.  Rep.  72.  Having  in  mind  the  character  of  accountings 
before  the  surrogate,  the  large  number  of  issues  possible  to  be 
raised  on  numerous  items  of  receipts  and  disbursements,  and  the 
necessity  for  expedition  in  passing  upon  the  decree,  the  rule  is 
not  only  logical,  but  is  also  useful  and  just.  Matter  of  Hurlburt, 
51  Misc.  Eep.  263. 

An  expression  in  a  decree  which  is  not  made  the  basis  of  an 
adjudication  or  direction  in  the  decree  is  a  mere  expression  of 
opinion  and  not  a  binding  decision  upon  that  subject.  Washion  v. 
Cope,  144  IT.  Y.  287,  revg.  67  Hun,  272,  50  N.  Y.  St.  Eep.  821, 
22  K  Y.  Supp.  241. 

The  decree  in  one  accounting  when  all  the  facts  were  not  before 
the  court,  as  to  the  transfer  of  claims,  is  not  a  bar  to  presenting 
them  and  getting  a  decree  therefor  upon  another  accounting.  Mat- 
ter of  Whitheck,  22  Misc.  Rep.  494,  50  IST.  Y.  Supp.  932 ;  Bank 
of  Poughkeepsie  v.  Hashrouck,  6  K  Y.  216;  Matter  of  White, 
6  Dem.  375,  15  IS!".  Y.  St.  Rep.  729. 

^  1187    Decree    Not    Appealed    from   is    Binding    upon   All 
Parties,  Though  Erroneous. 

"Under  the  decision  of  Hascall  v.  King  (162  Is.  Y.  134),  the 
direction  of  the  will  to  apply  the  surplus  income  to  the  payment 
of  mortgages  upon  the  real  estate  of  which  the  testator  died  seized 
constituted  an  unlawful  accumulation  and  was  invalid.  The  di- 
rection to  invest  the  surplus  income  in  bond  and  mortgage  until 
the  termination  of  the  two  lives  upon  which  the  trust  depended  is 
also  plainly  an  unlawful  accumulation  and  invalid. 

■"  So  far,  however,  as  either  has  been  done  and  passed  upon  by 
the  various  decrees  of  the  Surrogate's  Court  on  judicial  settlement 
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of  defendants'  accounts,  the  plaintiffs  are  precluded  from  now 
raising  any  question.  These  accounts  showed  certain  sums  from 
surplus  income  applied  to  the  liquidation  of  mortgages  upon  the 
real  property  of  which  testator  died  seized,  and  certain  invest- 
ments in  bond  and  mortgage.  The  surrogate  had  jurisdiction  in 
settling  such  accounts  to  construe  the  will  for  the  purpose  of  de- 
termining whether  or  not  the  payments  were  properly  made.  The 
plaintiffs  were  duly  cited  and  properly  represented  by  special 
guardians.  Whether  the  decision  of  the  Surrogate's  Court  was 
right  or  wrong,  as  long  as  the  various  decrees  stand  unreversed 
they  are  binding  and  valid  adjudications;  and  this  irrespective  of 
whether  the  parties  are  infants  or  adults.  Matter  of  Tilden,  98 
ISr.  Y.-434;  Matter  of  'Eawley,  100  id.  206. 

"With  respect,  however,  to  any  surplus  income  now  in  the  hands 
of  defendants  not  yet  applied  to  the  payment  of  mortgages  upon 
testator's  real  property  or  not  invested  in  bond  and  mortgage  and 
approved  by  the  various  decrees  of  the  Surrogate's  Court,  the  plain- 
tiffs are  entitled  to  relief.  ISTone  of  the  various  decrees  which  were 
entered  purported  to  direct  the  defendant  trustees  with  respect  to 
the  manner  in  which  surplus  income  should  be  thereafter  applied. 
They  simply  approved  the  manner  in  which  they  had  theretofore 
been  applied,  as  set  forth  in  the  various  accounts.  A  Surrogate's 
Court  has  no  inherent  power  to  construe  the  provisions  of  a  will, 
except  as  a  necessary  incident  to  its  general  powers  to  control  exec- 
utors or  testamentary  trustees  and  to  direct  the  payment  or  charg- 
ing of  legacies  and  the  like.  Code  Civ.  Pro.,  §  2472,  subds.  3,  4; 
§  2481,  subd.  11 ;  ^Yas'h'bon  v.  Cope,  144  N.  Y.  287 ;  Matter  of 
Davis,  105  App.  Div.  221.  Although  the  decrees  of  a  Surrogate's 
Court  made  upon  the  accountings  of  trustees  are  conclusive  as  to 
the  transactions  and  payments  covered  by  such  accountings  they 
form  no  bar  to  the  proper  decision  of  the  question  so  far  as  it  re- 
lates to  property  coming  to  the  hands  of  the  trustee  subsequent  to 
the  accounting  and  still  in  his  hands.  Bowditch  v.  Ayrault,  138 
N".  Y.  222;  Matter  of  Hoyt,  160  id.  607;  Rudd  v.  Cornell,  171 
id.  114."     Kirh  v.  McCann,  111  App.  Div.  59. 

Decree  entered  upon  default  may  be  corrected  against  the  interest  of  the  per- 
sons who  did  not  appear. 
"These  collateral  relatives  had  never  appeared  and  never  claimed 
any  portion  of  this  property  or  interest  in  it.     There  had  been 
no  determination  by  the  surrogate  of  any  question  presented ;  but 
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the  surrogate  had  entered,  on  motion  of  the  public  administrator, 
a  decree  distributing  the  estate  to  parties  who  were  not  entitled 
to  it  and  had  no  interest  therein.  Such  a  decree  entered  by  de- 
fault is,  we  think,  subject  to  correction,  and  the  surrogate  had 
ample  authority  to  correct  the  decree  which  had  been  entered  by 
mistake,  and  which  erroneously  disposed  of  property  of  the  in- 
testate, certainly  until  those  who  were  entitled  to  the  property 
have  appeared  and  claimed  the  benefit  of  the  decree.  There  is  no 
application  to  modify  this  decree  so  as  to  affect  the  right  of  those 
who  have  appeared  and  taken  the  benefits  under  it.  I  think, 
under  the  circumstances,  the  surrogate  should  have  corrected  the 
palpable  mistake  that  was  made,  and  modified  the  decree,  so  that 
the  moneys  still  in  the  hands  of  the  public  administrator,  which 
the  decree  directed  to  be  paid  to  those  who  were  not  entitled  to  it, 
should  be  paid  to  those  who  clearly  are  entitled  to  it."  Matter  of 
Hoes  (Ahler),  104  IST.  Y.  Supp.  629. 

A  strong  dissenting  opinion  was  written  in  this  case. 

But  it  does  not  require  repetition  or  errors. 

A  decree  made  upon  obtaining  jurisdiction  of  a  party  is  a  pro- 
tection to  the  representatives,  although  made  under  an  erroneous 
construction  given  to  a  will.  Matter  of  Ferhins,  75  Hun,  129,  57 
ISr.  Y.  St.  Eep.  228,  26  W.  Y.  Supp.  958;  affd.,  145  N.  Y.  599. 

Where  on  an  accounting  payments  are  objected  to  and  it  ap- 
pears that  on  previous  accountings  similar  payments  were  not 
objected  to  and  were  allowed,  the  fact  that  as  to  such  matters  and 
questions  the  former  decree  was  erroneous  does  not  create  a  bind- 
ing precedent  or  require  a  repetition  of  such  errors  In  subsequent 
accountings  as  to  the  same  estate.  Matter  of  Hunt,  41  Misc.  Eep. 
72,  83  K  Y.  Supp.  652. 

^  1188    Effect  of  Decree  Considered. 

A  decree  of  judicial  settlement  Where  an  executor  has  an  inter- 
does  not  terminate  the  executorial  mediate  accounting  and  all  interested 
duties  of  the  representative.  He  is  parties  are  cited  and  such  accounting 
always  in  office  to  receive,  handle,  and  shows  bonds  on  hand  which  are  not 
account  for  other  assets  that  may  be  legal  investments,  and  no  objection  is 
discovered.  Rosen  v.  Ward,  96  App.  made  to  holding  them,  the  executor 
IHv.  262.  will  not  be  charged  on  final  account- 
■  A  decree  until  opened  or  set  aside  ing  with  loss  on  account  thereof. 
is  binding  upon  persons  who  were  in-  Matter  of  Douglas,  103  N.  Y.  St. 
fants  at  the  time  it  was  made  and  Rep.  687. 

who     were     represented     by     special  A    decree    on    judicial    settlement 

guardian,   if   they  were   duly   served  which   established   a   trust   fund   and 

with   citation.     Matter   of   Hood,   90  declared  it  to  be  a  trust  created  by 

N.   Y.    512;    Davis   v.    Crandall,    101  the  will  is  binding  upon  a  party  who 

id.  311.  afterward     desires     to     attack     the 
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validity    of    the    trust.     Phalen    v. 
U.  8.  T.  Co.,  100  App.  Div.  264. 

The  decree  is  a  final  and  conclusive 
determination  as  to  the  propriety  of 
the  sales  of  securities  and  the  in- 
vestment of  the  funds  of  the  estate 
prior  to  the  filing  of  the  accounts 
therein  set  forth  and  disclosed. 
Matter  of  Salsted,  41  Misc.  Rep.  60(i, 
85  N.  Y.  Supp.  301;  Denton  v.  San- 
ford,  103  N.  Y.  607. 

The  decree  is  binding  upon  all  par- 
ties who  were  cited  or  appeared,  and 
it  is  necessary  for  a.  party  pleading 
the  decree  to  show  that  the  party 
disclaiming  it  was  cited.  Collier  v. 
Miller,  62  Hun,  99,  16  N.  Y.  Supp. 
633,  42  N.  Y.  St.  Kep.  66;  aifd.,  137 
N.  Y.  332;  Matter  of  Gall,  40  App. 
Div.  114,  57  N.  Y.  Supp.  835. 

The  presumption  from  a  surro- 
gate's decree  judicially  settling  the 
account  of  an  executor  where  all  the 
parties  interested  have  been  cited,  is 
that  the  account  was  correct  and  that 
the  executor  has  accounted  for  all  the 
property  that  came  into  his  hands  as 
such.  Matter  of  Soutter,  105  N.  Y. 
514. 

Where  an  executor  or  administra- 
tor dies  and  the  estate  has  been 
mingled  with  that  of  the  executor  or 
administrator  so  that  the  right  to  an 
accounting  was  lost,  the  claimants 
became  creditors  of  the  estate  of  the 
executor  and  administrator,  and  a, 
decree  of  distribution  granted  with- 
out the  applicant  making  a  claim  as 


ci"editor  was  a  protection  to  the  rep- 
resentative of  the  second  estate. 
Matter  of  O'Brien,  45  Hun,  281,  10 
N.  Y.  St.  Rep.  414. 

Where  a  party  seeks  relief  con- 
trary to  the  terms  of  a  decree,  the 
burden  is  upon  the  representative  to 
show  the  petitioner  was  a  party  to 
the  proceeding  and  so  bound  by  the 
decree.  Matter  of  Weil,  110  App. 
Div.  67. 

An  accounting  and  decree  which  do 
not  show  an  overpayment  to  a  party 
is  conclusive  upon  other  parties  who 
seek  to  raise  thereafter  such  a  claim. 
Skillin  V.  Central  T.  Co.,  80  App. 
Div.  206,  80  N.  Y.  Supp.  188;  Matter 
of  Vnderhill,  117  N.  Y.  471. 

The  decree  does  not  bind  unknown 
persons  interested  in  case  where  no 
service  has  been  had  upon  unknown 
parties  by  publication.  Matter  of 
Killian,  172  N.  Y.  547,  revg.  66  App, 
Div.  312,  72  N.   Y.   Supp.   714. 

The  decree  binds  all  parties  who 
were  cited  or  appeared,  although  not 
all  necessary  parties  were  brought 
in.  Elsicorth  v.  Hinton,  47  Hun, 
625,   15  N.  Y.  St.  Rep.  160. 

A  decree  on  compulsory  accounting 
is  binding  upon  the  representative, 
although  it  appeared  that  there  was 
a  surplus  to  be  distributed  and  that 
no  supplemental  citation  was  issued. 
McMahon  v.  Smith,  24  App.  Div.  25, 
49  N.  Y.  Supp.  92,  revg.  20  Misc. 
Rep.  305,  45  N.  Y.  Supp.  663. 


q  1189     The  Claim  Allowed  by  the  Decree  is  Assignable. 

The  claimant  may  assign  a  claim  -which  has  been  fixed  and 
allowed  by  a  decree.  §  1910,  Code  Civ.  Pro. 

The  transfer  thereof  passes  an  interest  which  the  assignee  can 
enforce  by  an  action  or  special  proceeding  in  his  own  name  as 
assignor  might  have  done.  §  1909,  Code  Civ.  Pro. 

Such  an  action  or  special  proceeding  must  be  brought  by  an 
assignee  who  is  the  real  party  in  interest.      §  449,  Code  Civ.  Pro. 

A  creditor  of  the  assignee  of  an  interest  in  the  estate  is  not  a 
proper  party  to  the  accounting  of  the  representative,  although  the 
assignee  is.  Duncan  v.  Guest,  5  Eedf.  440 ;  Matter  of  Bedfield, 
VI  Hun,  344,  55  N.  Y.  St.  Eep.  19,  25  ¥.  Y.  Supp.  3. 
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^  1190     Decree  for  Money  —  How  Docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into  court,  or  to 
one  or  more  persons  therein  designated,  the  surrogate,  or  the  clerk  of  the 
surrogate's  court  must,  upon  payment  of  his  fees,  furnish  to  any  person 
applying  therefor,  one  or  more  transcripts,  duly  attested,  stating  all  the 
particulars,  with  respect  to  the  decree,  which  are  required  by  law  to  be 
entered  in  the  clerk's  docket-book,  where  a  judgment  for  a  sum  of  money  is 
rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law,  directing 
such  entries,  are  applicable  to  such  a  decree.  Each  county  clerk,  to  whom 
such  a  transcript  is  presented  must,  upon  payment  of  his  fees,  immediately 
file  it,  and  docket  the  decree  in  the  appropriate  docket-book,  kept  in  his 
office,  as  prescribed  by  law  for  docketing  a  judgment  of  the  supreme  court. 
The  docketing  of  such  a,  decree  has  the  same  force,  and  effect,  the  lien  thereof 
may  be  suspended  or  discharged,  and  the  decree  may  be  assigned  or  satisfied, 
as  if  it  was  such  a  judgment.  §  2553,  Code  Civ.  Pro. 

A  decree  docketed  in  the  county  clerk's  office  does  not  become  a 
judgment  and,  therefore,  merged  in  a  judgment.  Two  remedies 
for  its  enforcement  are  thus  created.  Townsend  v.  Whitney,  75 
K  Y.  425. 

A  decree  or  judgment  against  the  personal  representatives 
creates  no  lien  by  virtue  thereof  upon  the, real  estate  of  deceased. 
Bennett  v.  Crain,  41  Hun,  183,  4  N.  Y.  St.  Kep.  158;  James  v. 
Beesly,  4  E«df.  236;  Lynch  v.  Patchen,  3  Dem.  58;  Sharpe  v; 
Freeman,  45  E".  Y.  802. 

^  1191     Decree  or  Order  —  When  Evidence  of, Assets. 

A  decree,  directing  payment  by  an  executor,  administrator,  or  testament- 
ary trustee,  to  a,  creditor  of,  or  a  person  interested  in,  the  estate  or  fund, 
or  an  order,  permitting  a  judgment  creditor  to  issue  an  execution  against 
an  executor  or  administrator,  is,  except  upon  an  appeal  therefrom,  con- 
clusive evidence  that  there  are  sufficient  assets  in  his  hands,  to  satisfy  the 
sum  which  the  decree  directs  him  to  pay,  or  for  which  the  order  permits  the 
execution  to  issue.  §  2552,  Code  Civ.  Pro. 

^  1192     Payment  Under  Decree  During  Running  of  Time  of 
Appeal. 

During  the  thirty  days  in  which  an  appeal  may  be  taken  the 
surrogate  will  not  require  any  payment  to  be  made  under  the 
decree.  It  is  not  usual  for  the  representative  to  await  expiration 
of  thirty  days  before  making  payment ;  where  he  has  no  reason  to 
think  an  appeal 'will  be  taken,  however,  he  must  decide  as  to  the 
safety  in  making  payment  for  himself. 


^4:3  Settlement  by  Agreement.  T[  1194: 

Should  an  application  be  made  to  the  surrogate  to  compel  the 
representative  to  make  the  payment  under  a  decree  before  the  time 
to  appeal  had  expired  or  while  the  appeal  is  pending  in  cases 
where  the  execution  of  the  decree  is  not  stayed  and  the  executor 
represents  to  the  court  that  an  appeal  has  been  taken  or  that  it  is 
likely  to  be  taken,  the  surrogate  will  not  direct  payment,  unless 
upon  sufficient  security  given  to  the  representative,  nor  will  he 
punish  the  representative  for  contempt  for  not  making  such  pay- 
ments. Matter  of  Armstrong,  32  IST.  Y.  St.  Rep.  441,  10  IST.  Y. 
Supp.  889,  revg.  29  N.  Y.  St.  Rep.  215,  9  ]^T.  Y.  Supp.  443. 

^  1193  Recording  of  Assignments,  Mortgages,  Conveyances, 
or  Other  Transfers  of  Interest  in  Decedents' 
Estates. 

Every  conveyance,  assignment,  or  other  transfer  of,  and  every  mortgage  or 
other  charge  upon  the  interest,  or  any  part  thereof,  of  any  person  in  the 
estate  of  a  decedent  which  is  situated  within  this  state,  shall  be  in  writing, 
and  shall  be  acknowledged  or  proved  in  the  manner  required  to  entitle  con- 
veyances of  real  property  to  be  recorded.  Any  such  instrument  may  also 
be  recorded  as  hereinafter  provided;  and  if  not  so  recorded,  it  is  void  against 
any  subsequent  purchaser  or  mortgagee  of  the  same  interest  or  any  part 
thereof,  in  good  faith  and  for  a  valuable  consideration,  whose  conveyance 
or  mortgage  is  first  duly  recorded.  If  such  interest  is  entirely  in  the  per- 
sonal property  of  a  decedent,  then  the  conveyance  or  mortgage  shall  be 
recorded  in  the  oflBce  of  the  surrogate  issuing  letters  testamentary  or  letters 
of  administration  upon  the  said  decedent's  estate,  or  if  no  such  letters  have 
been  issued,  then  in  the  oflBce  of  the  surrogate  having  jurisdiction  to  issue 
the  same.  If  such  interest  is  entirely  in  the  real  property  of  a,  decedent, 
then  the  conveyance  or  mortgage  shall  be  recorded  in  the  office  of  the  clerk 
of  the  county  where  such  real  property  is  situated.  If  such  interest  is  in 
both  the  personal  and  the  real  property  of  a  decedent  then  the  conveyance  or 
mortgage  shall  be  recorded  in  the  office  of  the  said  surrogate  and  also  in 
the  office  of  the  said  county  clerk.  Such  a  conveyance  or  mortgage  when 
so  recorded  shall  be  indexed  under  the  name  of  the  decedent,  in  a  book  to 
be  kept  for  that  purpose  by  each  recording  officer.    Chap.  693,  Laws  1904. 

Cf  1194  Recording  Instruments  Settling  Estates,  and  Re- 
ceipts and  Releases,  Showing  Pa5mients  of  Money 
Under  Decree. 

It  has  always  been  customary  in  most  surrogates'  offices  to  re- 
cord receipts  and  releases,  showing  payments  of  money  under 
decrees,  when  the  same  have  been  filed  duly  acknowledged. 

Provision  has  recently  been  made  for  the  recording  of  such  re- 
ceipts and  releases  together  with  instruments  settling  estates  and 
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showing  settlements  between  guardians  and  wards,  by  the  addi- 
tion to  the  Code  of  Civil  Procedure  of  section  2502,  which  reads 
as  follows : 

Books  for  recording  instniments  settling  estates,  etc. 

Each  surrogate  must  provide  a  book  j.a  which  shall,  upon  the  applicatiou 
of  any  person  interested,  be  recorded  instruments  settling  estates,  in  whole 
or  in  part,  executed  by  one  or  more  executors,  administrators,  or  testa- 
mentary trustees  and  one  or  more  legatees,  devisees,  distributees  or  creditors; 
also  like  instruments  executed  by  guardians  and  wards  who  have  attained 
full  age;  also  instruments  acknowledging  payment  of  moneys  pursuant  to 
the  provisions  of  decrees  for  the  judicial  settlement  of  accounts  of  executors, 
administrators,  testamentary  trustees  and  guardians.  Every  such  instru- 
ment to  be  recorded  shall  be  acknowledged  or  proved  and  certified  in  like 
manner  as  would  be  required  in  the  case  of  a  deed  of  real  estate  to  be 
recorded  In  the  same  county;  and  the  record  thereof,  or  a  certified  copy  of 
such  record,  shall  be  presumptive  evidence  of  the  contents  of  such  instru- 
ment and  its  due  execution.  The  person  presenting  any  such  instrument  for 
record  shall  pay  to  the  clerk  of  the  surrogate's  court  a  fee  of  ten  cents  for 
each  folio.  The  expense  of  providing  the  books  specified  in  this  section  is 
a  county  chirge.  §   2502,  Code  Civ.  Pro. 

This  new  section  apparently  authorizes  a  voluntary  settlement 
between  the  parties  interested  in  an  estate  when  all  are  of  full  age 
and  sound  mind  and  permits,  when  the  terms  of  such  settlement 
are  reduced  to  writing  and  duly  acknowledged,  the  recording  of 
such  instruments,  whereupon  the  record  thereof  shall  be  pre- 
sumptive evidence  of  the  contents  of  such  instrument  and  its  due 
execution. 

^  1195     Voluntary  Settlement  Without  Letters. 

Administration  by  consent  without  letters  is  binding  unless 
fraud  can  be  shown.  Ledyard  v.  Bull,  119  IST.  Y.  62 ;  Herrington 
V.  Lowman,  22  App.  Div.  266,  47  IST.  Y.  Supp.  863. 

Parties  of  full  age  may  arrange  and  settle  and  distribute  an 
estate  in  which  they  are  interested  amongst  themselves,  without 
any  formal  decree  of  the  court,  and  such  settlement  and  arrange- 
ment, in  the  absence  of  fraud  or  undue  advantage,  is  binding. 
Matter  of  Wagner,  119  IST.  Y.  28,  affg.  52  Hun,  23,  22  E".  Y.  St. 
Pep.  208 ;  Matter  of  Hodgman,  11  App.  Div.  344,  42  IST.  Y.  Supp. 
1004;  affd.,  161  N.  Y.  627. 

A  widow  and  only  next  of  kin  joined  in  a  sale  of  an  interest  in 
a  mortgage,  there  being  no  debts  of  the  deceased  —  held,  a  good 
assignment.    Gardner  v.  Barden,  34  IS.  Y.  433, 
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^  1196     Agreements  Concerning  Administration  of  Estates 
and  Settling  Controversies. 

Agreements  are  sometimes  made  by  the  parties  interested  in  an 
estate  ■which  cover  many  important  transactions  advantageous  to 
such  persons  and  by  means  of  which  important  controversies 
which  might  arise  are  eliminated.  When  these  agreements  are 
fairly  made  and  honestly  carried  out,  they  constitute  a  settlement 
and  adjustment  of  the  rights  of  the  respective  parties  by  which 
they  will  be  held  to  be  bound  if  later  any  one  of  them  seeks  to 
repudiate  the  agreement.  While  the  surrogate  might  have  power 
to  relieve  the  parties  from  a  stipulation  which  had  relation  merely 
to  a  proceeding  pending  before  him,  he  ought  not  to  assume  to  do 
so  with  those  agreements  which  deal  with  other  and  more  far- 
reaching  matters  and  through  which  many  persons  not  neces- 
sarily parties  to  the  proceeding  have  acquired  rights  or  assumed 
liabilities. 

Good  faith   requires  that  persons  who  have  entered  into   an 
agreement,  which  has  been  accepted  and  acted  upon  by  others, 
should  not  be  allowed  to  repudiate  it  for  their  advantage.    Matter 
^f  Richardson,  118  App.  Div.  164. 
60 
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CHAPTER  LXVII. 
Costs  and  Allowances. 

TI  1197.  Costs  on  recovery  of  money  judgment. 

1198.  Conditions  under  which  costs  may  be  allowed. 

1199.  Effect  of  failure  to  file  consent. 

1200.  Costs,  how  charged  and  collected. 

1201.  Allowance  when  parties  not  united  in  interest. 

1201.  Costs  on  appeal  in  actions. 

1202.  Costs  in  special  proceedings  generally. 

1203.  Costs  upon  making  decree. 

1204.  Costs  after  appeal. 

1204.  Costs  to  special  guardian  on  appeal. 

1205.  Costs  to  special  guardian,  from  what  fund. 

1205.  Costs  after  appeal  on  judicial  settlement,  from  what  fund  allowed. 

1206.  Separate  costs  after  trial. 
1206.  Costs  on  probate. 

1206.  Costs,  when  to  include  disbursements. 

1206.  Costs,  when  same  as  in  Supreme  Court. 

1207.  Costs,  how  made  payable. 

1207.  Costs,  estate  less  than  $1,000. 

1208.  Costs,  when  surrogate  to  fix  amount  of. 

1209.  Allowance  of  costs  must  be  to  the  party. 

1210.  What  is  a  contest. 

1210.  Costs  on  trial  of  claim  by  surrogate. 

1210.  No  per  diem  allowance  for  preparation  for  trial. 

1211.  To  what  parties   costs  may   be   allowed. 

1211.  Special  guardian  —  Amount  allowed  to. 

1212.  Costs  by  right  and  by  discretion. 

1213.  Distinction  between  allowance  to  a  representative  and  an  award  of 

costs  against  a  party. 

1214.  Allowance  for  counsel  fees  on  judicial  settlement. 

1215.  Additional  allowance  in  settling  accounts. 

^  1197     Costs  Where  Action  is  Brought  Against  Representa- 
tive. 

Costs  on  recovery  of  judgment. 

Where  a  judgment  for  a  sum  of  money  only '  is  rendered  against  an 
executor  or  administrator,  in  an  action  brought  against  him  in  his  repre- 
sentative capacity,  costs  shall  not  be  awarded  against  him,  except  as  pre- 
scribed in  the  next  section.  §  1835,  Code  Civ.  Pro. 
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^1198     Costs  — When  Awarded. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the  plaintiff's 
demand  was  pr'tsented  within  the  time  limited  by  a  notice  published  as  pre- 
scribed by  law,  requiring  creditors  to  present  their  claims  and  that  the  pay- 
ment thereof  was  unreasonably  resisted  or  neglected,  or  that  the  defend- 
ant didnot  file  the  consent  provided  in  section  eighteen  hundred  and  twenty- 
two  at  least  ten  days  before  the  expiration  of  six  months  from  the  rejection 
thereof  the  court  may  award  costs  against  the  executor  or  administrator  to 
be  collected  either  out  of  his  individual  property  or  out  of  the  property  of 
the  decedent  as  the  court  directs,  having  reference  to  the  facts  which  appear 
upon  the  trial.  Where  the  action  is  brought  in  the  supreme  .court,  or  anifj 
county  court,  the  facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place.  §   1836,  Code  Civ.  Pro... 

Re^ew  by  appeaL 

Where  costs  are  allowed  by  a  referee  the  only  mode  of  review- 
ing his  determination  is  by  appeal,  and  a  motion  for  that  pur- 
pose is  not  proper.    Domeyer  v.  Hoes,  99  App.  Div.  294. 

Refusal  to  refer. 

Since  the  amendment  to  section  1836  of  the  Code  of  Civil  Pro- 
cedure (Laws  of  1897,  chap.  469),  a  refusal  to  refer  does  not  sub- 
ject an  executor  to  costs,  either  personally  or  as  against  the  estate 
which  he  represents. 

To  entitle  a  party  to  costs  it  is  not  requisite  that  a  claim  be 
presented  to  executors  and  their  refusal  to  refer  made  during  the 
publication  of  notice  to  creditors.    Field  v.  Field,  77  'N.  Y.  294. 

The  section  applied. 

This  section  does  not  apply  in  cases  where  the  action  was 
originally  begun  against  a  debtor  who  thereafter  died  and  was  con- 
tinued against  his  representative.  Merritt  v.  Thompson,  27  JST.  Y. 
225 ;  McCann  v.  Bradley,  15  How.  79. 

"  Upon  the  recovery  of  judgment  for  a  sum  of  money  only 
against  an  executor,  as  such,  costs  cannot  be  awarded  against  him 
unless  the  demand  of  the  plaintiff  was  properly  presented  and 
payment  thereof  was  unreasonably  resisted  or  neglected,  or  unless 
the  executor  did  not  consent  to  a  reference  thereof,  the  court  may 
award  costs  against  the  executor  or  administrator  to  be  collected 
either  out  of  his  individual  property  or  out  of  the  property  of  the 
decedent  as  the  court  directs,  having  reference  to  the  facts  which 
appear  upon  the  trial."  Trial  and  appeal  by  executor  and  new 
trial,  application  for  costs  against  executors  —  lield,  that  the  exec- 
utors were  entitled  to  one  lawful  trial  without  costs,  and  that  the 
first  having  been  reversed  the  last  was  the  one  binding  and  effective 
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"trial.  Benjamin  v.  Ver  Nooy,  168  E".  Y.  578,  affg.  36  App.  Div. 
581,  55  K  Y.  Supp.  796. 

Where  there  is  doubt  about  there  being  a  contract  for  services 
-and  about  the  length  of  time  of  their  continuance,  the  repre- 
'sentative  should  not  be  charged  with  costs.  McKee  v.  Lavery,  41 
App.  Div;  629,  58  IST.  Y.  Supp.  991. 

Costs  are  not  to  be  awarded  to  the  defendant  because  they  can- 
not be  awarded  to  the  plaintiff.    Hopkins  v.  Lott,  111  N.  Y.  577. 

^  1199     Costs,  When  Demand  Larger  Than  Recovery. 

Costs  may  be  allowed  against  an  executor  or  administrator  even 
though  the  amount  of  the  claim  when  presented  was  larger  than 
that  stated  in  the  complaint  and  than  was  recovered.  Carter  v. 
Beckwith,  104  N.  Y.  236. 

An  amendment  to  the  complaint  so  that  a  party  may  prove  and 
recover  a  greater  amount  does  not  change  the  claim  so  as  to  affect 
the  award  of  costs.    Field  v.  Field,  77  N.  Y.  294. 

£ffect  of  failure  to  file  consent. 

If  action  is  begun  on  a  rejected  claim  prior  to  the  expiration  of 
:five  months  and  twenty  days  from  date  of  rejection,  the  executor 
-cannot  be  charged  with  costs  for  failure  to  file  consent  required  by 
section  1822,  Code  Civ.  Pro.  Pauley  v.  Millspaugh,  95  App.  Div. 
208 ;  Ballantyne  v.  Steenwerth,  79  id.  632,  80  IST.  Y.  Supp.  37 ; 
Hart  V.  Hart,  45  App.  Div.  280,  61  IST.  Y.  Supp.  131 ;  Holcombe 
V.  Nettleton,  41  Misc.  Eep.  504,  85  IsT.  Y.  Supp.  12. 

Must  have  certificate. 

Costs  cannot  be  awarded  without  the  issuance  of  the  required 
certificate.  Matson  v.  Alley,  141  N.  Y.  179,  modifying  70 
Hun,  475,  53  IST.  Y.  St.  Eep.  794,  24  N.  Y.  Supp.  284. 

Costs  cannot  be  had  against  the  executor  or  administrator  with- 
out the  certificate  of  the  judge  or  referee.  Darde  v.  Conklin,  73 
App.  Div.  590,  77  N.  Y.  Supp.  39. 

Costs  in  actions  to  construe  a  will. 

In  an  action  to  construe  a  will,  costs  may  be  allowed  to  those 
parties  acting  in  a  representative  capacity  but  not  to  next  of  kin 
not  interested.  Rothschild  v.  Goldenherg,  103  App.  Div.  235,  92 
N.  Y.  Supp.  1076. 

The  Supreme  Court  has  power  to  award  costs  to  executors  in  an 
action  to  construe  a  will.  Douglas  v.  Yost,  64  Hun,  155,  18 
K.  Y.  Supp.  830,  45  K  Y.  St.  Eep.  850. 
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^  1200      Costs  in  Action  by  or  Against  Representative,  How- 
Charged  and  Collected. 

In  an  action,  brought  by  or  against  an  executor  or  administrator,  in  his. 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded^ 
as  in  an  action  by  or  against  a  person,  prosecuting  or  defending  in  his  own 
right,  except  as  otherwise  prescribed  in  sections  1835  and  1836  of  this  act; 
but  they  are  exclusively  chargeable  upon,  and  collectible  from  the  estate,, 
fund,  or  person  represented,  unless  the  court  directs  them  to  be  paid,  by  the 
party  personally,  for  mismanagement  or  bad  faith  in  the  prosecution  or 
defence  of  the  action.  §  3246,  Code  Civ.  Pro. 

This  section  applies  only  to  executors  where  the  cause  of  action 
arose  in  favor  of  the  deceased  and  not  in  favor  of  his  representa- 
tives personally.  Mullen  v.  Ouinn,  88  Hun,  128,  34  N.  Y.  Supp. 
625,  68  K  Y.  St.  Eep.  680. 

Where  executors  prosecute  an  appeal  upon  the  question  of  com- 
missions for  their  own  benefit,  they  should  pay  costs  personally. 
In  re  Bennett's  Est,  42  N.  Y.  Supp.  674 ;  reported  below.  Matter 
of  Clinton,  16  Misc.  Eep.  199,  74  K  Y.  St.  Rep.  534. 

In  an  equity  action,  a  direction  giving  costs  in  favor  of  the 
defendant  is  equivalent  to  the  statutory  right  securing  costs  to  the 
successful  party  in  legal  actions.  House  v.  LoChwood,  48  Hun,. 
550,  16  IN^.  Y.  St.  Eep.  13,  1  IST.  Y.  Supp.  540. 

Costs  awarded  against  the  plaintiff  who  is  suing  as  executor  are 
payable  out  of  the  estate.    Dodge  v.  Grandall,  30  N".  Y.  294. 

Costs  in  action  to  determine  validity  of  will  under  section  26530,  Code  Civ. 
Pro. 

Costs  may  be  allowed  to  all  parties  payable  out  of  the  estate  in 
the  discretion  of  the  court.  Section  3230,  Code  Civ.  Pro.,  governs 
and  not  section  3228.  Larkin  v.  McNamee,  109  App.  Div.  884; 
Haughian  v.  Conlmi,  86  App.  Div.  290,  83  N.  Y.  Supp.  830. 

An  action  under  section  2653a,  Code  Civ.  Pro.,  is  not  one  in 
equity  but  one  at  law,  and  costs  can  be  awarded  only  to  the  pre- 
vailing party.  The  case  of  Dohie  v.  Armstrong  (161  N.  Y.  641) 
is  not  authority  for  the  allowance  of  costs  to  all  parties,  since  in 
that  case  they  were  awarded  by  the  lower  court  without  opposition 
and  the  question  was  not  passed  upon  by  the  Court  of  Appeals^ 
Carolan  v.  O'Donnell,  105  App.  Div.  577. 

CT  1201     Costs,  When  Parties  Not  United  in  Interest. 

In  actions  at  law  where  all  the  defendants  have  succeeded,  those 
not  united  in  interest  who  have  appeared  by  different  attorneys 
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are  entitled  to  costs.  Olifiers  v.  Belmont,  67  N.  Y.  St.  Eep.  320, 
33  ISr.  Y.  Supp.  623 ;  Lane  v.  Van  Orden,  11  Abb.  IST.  0.  228. 

In  view  of  the  nature  of  the  action  wherein  such  defendants,  if 
liable  at  all,  be  liable  severally,  the  determination  in  this  regard 
as  to  their  diversity  of  interest  was  sufficiently  justified,  and  the 
right  of  costs  since  there  was  an  appearance  by  separate  attorneys 
was  properly  upheld.  Olifiers  v.  Belmont,  16  Misc.  Rep.  120,  71 
N.  Y.  St.  Eep.  836,  affg.  67  N".  Y.  St.  Eep.  329;  affd.,  159  IST.  Y. 
550. 

Defendants  not  united  in  interest  interposed  separate  answers 
by  different  attorneys,  no  evidence  of  bad  faith  —  held,  entitled  to 
separate  bills  of  costs.  Forrest  v.  Thompson,  8  IST.  Y.  St.  Eep. 
346 ;  D.,  L.  &  W.  B.  B.  Co.  v.  Burhhard,  40  Hun,  625,  2  IST.  Y. 
St.  Rep.  184 ;  Wolf  v.  Di  Lorenzo,  22  Misc.  Rep.  323,  49  N.  Y. 
Supp.  191. 

Costs  on  appeal  in  actions. 

Where  the  respondents  represent  wholly  distinct  and  separate 
issues  and  the  Court  of  Appeals  allows  "  Costs  to  the  respondents," 
each  is  entitled  to  a  separate  bill.  Beynolds  v.  ^tna  L.  I.  Co.,  30 
Misc.  Rep.  152,  61  ^.  Y.  Supp.  901. 

Equity  action  — all  defendants  join  in  one  appeal  —  reversal 
"  with  costs  "  seemingly  —  held,  only  one  bill  of  costs,  but  in  the 
opinion  it  seems  to  have  been  declared  that  each  defendant  should 
have  had  separate  bills.  Sweet  v.  City  of  Syracuse,  49  N.  Y.  St. 
Rep.  262 ;  affd.,  53  IST.  Y.  St.  Rep.  87. 

Costs  on  granting  an  order. 

An  application  to  open  a  decree  results  in  an  order  and  costs  of 
$10  only  can  be  allowed.     Pease  v.  Egan,  3  Dem.  320. 

^  1202     Costs  in  Special  Proceedings  Generally. 

Costs  in  a,  special  proceeding,  instituted  in  a  court  of  record,  or  upon  an 
appeal  in  a  special  proceeding,  taken  to  a  court  of  record,  where  the  costs 
thereof  are  not  specially  regulated  in  this  act,  may  be  awarded  to  any  party, 
in  the  discretion  of  the  court,  at  the  rates  allowed  for  similar  services,  in 
an  action  brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner.  §  3240,  Code  Civ.  Pro. 

Proceeding  by  trustee  for  leave  to  resign  brought  in  Supreme 
Court  is  a  special  proceeding.  No  extra  allowance  of  costs  was 
made,  but  an  allowance  was  made  to  several  beneficiaries  —  held, 
error.    Matter  of  Holden,  126  N.  Y.  589. 
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The  costs  to  be  awarded  upon  the  trial  of  a  disputed  claim  are 
not  the  costs  of  an  ordinary  action  but  of  a  special  proceeding. 
Vaughn  v.  Strong,  66  Hun,  278,  21  E".  Y.  Supp.  154,  49  IST.  Y. 
St.  Rep.  319 ;  Hallock  v.  Bacon,  64  Hun,  90,  19  N.  Y.  Supp. 
91,  45  N.  Y.  St.  Eep.  489. 

^  1203     Costs  upon  Meiking  Decree. 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  surrogate,  except 
in  one  of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  of  costs,  are  contained 
in  a  judgment  or  order,  made  upon  an  appeal  from  the  surrogate's  deter- 
mination, or  upon  a  motion  for  a  new  trial  of  questions  of  fact  tried  by  a 
jury;  in  either  of  which  cases,  costs  must  be  awarded  according  to  those 
directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which  case,  unless 
it  is  within  the  foregoing  subdivision,  the  decree  must  award  costs  to  the 
successful  party. 

3.  When  the  decree  is  made  upon  a  contested  application  for  probate,  or 
revocation  of  probate  of  a  will,  costs,  payable  out  of  the  estate  or  other- 
wise, shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will,  unless 
he  is  a  special  guardian  for  an  infant,  appointed  by  the  surrogate,  or  is 
named  as  an  executor  in  a  paper  propounded  by  him,  in  good  faith,  as  the 
last  will  of  the  decedent;  but  the  surrogate  may  order  a  copy  of  the  stenog- 
rapher's minutes  to  be  furnished  to  the  contestant's  counsel,  and  charge  the 
expense  thereof  to  the  estate  if  he  shall  be  satisfied  that  the  contest  is  made 
in  good  faith.  §  2558,  Code  Civ.  Pro. 

Stenographer's  fees  for  furnishing  minutes  must  be  incurred 
upon  an  order  made  before  the  hearing  to  enable  such  fees  to  be 
allowed  as  disbursements.  Matter  of  Engelhrechi,  15  App.  Div. 
541,  44  N.  Y.  Supp.  551;  Matter  of  Byron,  61  Hun,  278,  16 
IST.  Y.  Supp.  760,  40  K  Y.  St.  Rep.  845. 

q  1204     Costs  After  Appeal. 

Costs  after  appeal  must  be  awarded  in  the  decree  in  accord- 
ance with  the  directions  of  the  appellate  court,  but  where  the 
appellate  court  fails  to  award  costs,  the  surrogate  may  award  them. 
Schell  V.  Hewitt,  1  Dem.  249. 

Where  the  matter  of  costs  is  not  determined  by  the  appellate 
court,  they  rest  in  the  discretion  of  the  surrogate.  Matter  of 
Campbell  48  Hun,  417,  16  N.  Y.  St.  Rep.  483,  1  N.  Y.  Supp. 
231. 

"  Costs  to  the  respondents  "  in  Court  of  Appeals  does  not  mean 
"  costs  to  each  respondent."  Van  Gelder  v.  Van  Gelder,  84  N".  Y. 
658. 
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Remittitur  recited  that  the  order  was  reversed  "  with  costs." 
The  order  entered  upon  the  remittitur  at  Special  Term  granted 
"  costs  to  each  of  the  appellants  " —  held  unauthorized  by  the  re- 
mittitur.   Isola  V.  Weber,  12  App.  Div.  267,  42  N.  Y.  Supp.  615. 

Remittitur  gave  "  Cost  of  appeal  to  respondents,"  and  upon 
entry  of  decree  separate  bills  of  costs  were  applied  for  by  pro- 
ponent, contestant,  and  special  guardian.  Denied  as  to  pro- 
ponent and  special  guardian,  the  former  because  he  was  not  a 
"  respondent,"  and  the  latter  because  he  was  not  appointed  in  the 
appeal  proceedings  by  the  appellate  court  and  because  the  de- 
cision did  not  direct  that  he  be  allowed  costs.  Matter  of  Bull,  22 
IT.  Y.  St.  Rep.  880  (Sur.  N.  Y.),  6  N.  Y.  Supp.  565. 

Costs  to  special  guaidian  on  appeal. 

Application  of  special  guardian  to  surrogate  for  costs  on  appeal 
in  probate  proceedings  denied  where  the  court  above  did  not 
award  costs  to  the  special  guardian.  Schell  v.  Hewitt,  1  Dem. 
249. 

This  section  does  not  limit  the  costs  of  the  special  guardian  to 
taxable  costs.    McCue  v.  O'Hara,  5  Redf.  336. 

Costs  cannot  be  allowed  the  special  guardian  payable  out  of  the 
general  estate  in  excess  of  the  amount  mentioned  in  the  Code. 
Matter  of  Robinson,  160  N.  Y.  448,  affg.  40  App.'  Div.  30,  57 
]Sr.  Y.  Supp.  523 ;  Matter  of  Budlong,  100  IST.  Y.  203,'  affg.  33 
Hun,  235 ;  Matter  of  Holden,  126  N.  Y.  589. 

Allowance  may  be  made  to  special  guardian  out  of  the  estate. 
Matter  of  Budlong,  100  N.  Y.  203,  affg.  33  Hun,  235. 

The  appointment  of  the  special  guardian  in  or  by  the  appellate 
court  is  not  necessary.  The  original  appointment  continues 
through  all  appellate  courts.  Matter  of  Stewart,  23  App.  Div. 
17,  48  N.  Y.  Supp.  999. 

^  1205    From  What  Fund  Allowance  to  Special  Guardian 
Should  be  Paid. 

In  Matter  of  Farmers'  L.  &  T.  Co.  (49  App.  Div.  1,  63  IST.  Y. 
Supp.  227),  it  was  held  that  an  allowance  to  a  special  guardian 
on  an  accounting  must  be  made  payable  out  of  the  interest  of  the 
ward  and  not  out  of  the  general  fund. 

The  Court  of  Appeals  in  Matter  of  Robinson  (160  IST.  Y.  448) 
held  that  a  Surrogate's  Court  has  no  power  to  award  a  special 
guardian,  even  when  appointed  on  its  own  motion  to  represent  an 
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infant  party,  compensation  for  his  services  out  of  the  general 
estate  in  excess  of  the  costs  authorized  by  the  Code.  Brincher- 
hoff  V.  Farias,  52  App.  Div.  256,  65  N.  Y.  Supp.  358 ;  affd.,  170 
X.  Y.  427. 

Costs  or  disbursements  on  appeal  cannot  be  allowed  by  the  surrogate  from 
the  balance  due  upon  the  accounting. 

The  appellate  court  has  exclusive  jurisdiction  awarding  costs 
on  appeal,  and  where  it  does  not  direct  an  allowance  therefor,  the 
surrogate  has  no  jurisdiction  to  allow  the  representative  any 
deduction  for  attorney  fees  or  disbursements  of  the  appeal.  Mat- 
ter of  McEchron,  55  App.  Div.  147,  67  K  Y.  Supp.  18. 

^  1206     Separate  Costs  After  Trial. 

Defcree  of  surrogate  is  in  the  nature  of  a  decree  in  equity  and 
the  costs  are  discretionary.    Lawrence  v.  Lindsey,  70  N.  Y.  566. 

On  probate. 

Counsel  fees  cannot  be  allowed  on  contested  probate  ia  excess 
of  the  statutory  costs  of  $10  a  day  and  $70,  which  can  be  awarded 
the  parties.  Matter  of  Hitchler's  Will,  25  Misc.  Rep.  369,  55 
N.  Y.  Supp.  640. 

Where  the  executor  of  a  will  is  defeated  on  probate,  it  is  within 
the  discretion  of  the  surrogate  whether  or  not  to  award  him  costs. 
Matter  of  Mondorf,  110  N.  Y.  450;  Collyer  v.  Collyer,  110  id. 
481. 

An  executor  named  in  a  will  which  has  been  admitted  and  the 
probate  subsequently  revoked  is  entitled  to  costs,  if  he  has  acted 
in  good  faith.     Bertine  v.  Hubhell,  1  Dem.  335. 

Award  will  not  be  set  aside  in  the  absence  of  clear  proof  of  the 
abuse  of  discretion.  Matter  of  Richmond,  63  App.  Div.  488,  71 
K  Y.  Supp.  795. 

Costs,  how  awarded. 

Costs,  when  awarded  by  decree  include  all  disbursements  of  the  party  to 
whom  they  are  awarded,  which  might  be  taxed  in  the  supreme  court.  The 
sum  allowed  for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree.  §  2559,  Code  Civ.  Pro. 

Fees  of  expert  witness  above  those  allowed  by  section  3318, 
Code  Civ.  Pro.,  cannot  be  taxed  as  disbursements.  Matter  of 
Bender,  86  Hun,  770,  C7  N".  Y.  St.  Eep.  682,  33  N.  Y.  Supp. 
907. 


Tf  1207  Allowing  and  Fixing  Costs.  954 

Costs,  -when  the  same  as  in  Supreme  Court. 

Where  a  question  of  fact  has  been  tried  by  a  jury,  the  costs,  awarded 
against  the  unsuccessful  party,  are  the  same  as  the  taxable  costs  of  an  ac- 
tion in  the  supreme  court.  The  costs  of  an  appeal,  where  they  are  awarded 
in  a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in  the 
supreme  court.  §  2560,  Code  Civ.  Pro. 

^  1207     Costs,  How  Made  Payable. 

Except  where  special  provision  is  otherwise  made  by  law,  costs  awarded 
by  decree,  may  be  made  payable  by  the  party  personally,  or  out  of  the  estate 
or  fund,  as  justice  requires;  but  costs  other  than  actual  expenses  cannot  bo 
awarded  to  be  paid  out  of  an  estate  or  fund,  which  is  less  than  one  thousand 
dollars  in  amount  or  value.  §  2557,  Code  Civ.  Pro. 

The  question  of  costs  is  to  be  determined,  not  by  the  amount 
of  the  balance  of  the  estate  after  paying  debts  and  disbursements, 
but  by  the  gross  amount  thereof.  ChalJcer  v.  ChaTker,  5  Redf. 
480. 

Contested  probate.  Petition  showed  an  estate  of  less  than 
$1,000.     i^o  costs  allowed.     Beehman  v.  Beekman,  2  Dem.  635. 

Case  where  costs  payable  personally  was  justified.  Matter  of 
Gabriel,  44  App.  Div.  623,  94  N.  Y.  St.  Rep.  87,  60  IST.  Y.  Supp. 
87;  affd.,  161  W.  Y.  644. 

The  allowance  of  costs  must  be  made  to  the  party  and  not  to 
the  attorney.  McMahon  v.  Smith,  20  Misc.  Rep.  305,  45  E".  Y. 
Supp.  663. 

Review  by  appeal. 

The  award  of  costs  is  reviewable  on  appeal  when  it  appears  that 
the  surrogate  has  abused  his  discretion.  Matter  of  Selleck,  111 
K  Y.  284. 

^  1208    'When  Surrogate  to  Fix  Amount  of  Costs. 

In  a  case  other  than  one  of  those  specified  in  the  last  section,  the  surrogate, 
upon  rendering  -a,  decree  may,  in  his  discretion,  fix  such  a  sum,  to  be  al- 
lowed as  costs  in  addition  to  the  disbursements,  as  he  deems  reasonable,  not 
exceeding,  where  there  has  not  been  a  contest,  twenty-five  dollars,  or  where 
there  has  been  a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a 
trial  or  hearing  upon  the  merits  before  the  surrogate  necessarily  occupies 
more  than  two  days,  ten  dollars  for  each  additional  day;  and  where  a  mo- 
tion for  a  new  trial  is  made  before  the  surrogate,  if  it  is  granted,  seventy 
dollars;  if  it  is  denied,  forty  dollars.  §  2561,  Code  Civ.  Pro. 

Where  application  to  open  a  decree  is  made  and  denied,  an 
order  is  entered,  and  costs  as  on  granting  a  decree  are  not  allowed. 
Pease  v.  Egan,  3  Dem.  320. 
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Where  an  issue  is  made  as  to  construction  of  a  will  a  contestant 
who  succeeds  upon  that  issue  may  have  costs,  as  section  2558, 
Code  Civ.  Pro.,  does  not  apply  to  such  a  case.  Matter  of  Bogart, 
46  App.  Div.  240,  61  IsT.  Y.  Supp.  671. 

Attorney  may  be  paid  by  party. 

An  executor  or  administrator  may  pay  his  attorney  more  than 
the  statutory  allowance  on  settlement  of  accounts  if  he  puts  such 
payment  into  his  account,  and  such  payment  may  be  approved  or 
disapproved  by  the  surrogate.  Matter  of  Smith,  26  Abb.  N.  C. 
56,  33  N.  Y.  St.  Eep.  930,  12  IS".  Y.  Supp.  88. 

This  section  does  not  limit  the  amount  which  may  be  paid  to 
counsel  for  services  on  the  accounting,  provided  such  payment  is 
made  and  included  in  the  accounting  and  separated  from  other 
charges  so  that  its  reasonableness  may  be  passed  upon  by  the 
surrogate.  Matter  of  Mitchell,  39  Misc.  Eep.  120,  78  IST.  Y. 
Supp.  976. 

The  costs  of  the  accounting  have  no  place  in  the  account.  Har- 
ward  V.  Hewlett,  5  Eedf.  330. 

But  if  placed  in  the  account  the  charges  must  be  separately 
stated.     Carroll  v.  Hughes,  5  Eedf.  337. 

^  1209     Allowance  Must  be  to  Party. 

Allowance  cannot  be  made  to  counsel,  but  must  be  to  the  party. 
Walton  v.  Howard,  1  Dem.  103 ;  Matter  of  Aaron,  5  Dem.  362, 
7  ]Sr.  Y.  St.  Eep.  735 ;  Matter  of  Crane,  68  App.  Div.  355,  74 
]Sr.  Y.  Supp.  88;  Matter  of  Welling,  51  App.  Div.  355,  64  K  Y. 
Supp.  1025 ;  Matter  of  Beed,  12  N.  Y.  St.  Eep.  139. 

Costs  can  only  be  awarded  to  a  party,  not  to  counsel  or  at- 
torneys, and,  therefore,  if  he  have  more  than  one  attorney  he  is  not 
entitled  to  more  costs  for  that  reason.  Du  Bois  v.  Brown,  1  Dem. 
317-330. 

Allowance  of  counsel  fees  cannot  be  made  to  the  counsel  and 
against  the  executor  or  administrator  in  a  decree  of  judicial  settle- 
ment.   Seaman  v.  Whitehead,  78  IST.  Y.  306. 

^  1210    What  is  a  Contest. 

There  need  not  be  a  trial  which  requires  taking  of  testimony 
to  meet  the  requirement  of  a  contest,  but  the  facts  being  admitted 
and  an  issue  raised  will  constitute  a  contest.  Matter  of  Hogarty, 
62  App.  Div.  79,  70  IST.  Y.  Supp.  839,  modifying  34  Misc.  Eep. 
610,  70  ]Sr.  Y.  Supp.  428. 
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Notwithstanding  a  citation  was  issued,  since  no  answer  was 
filed  and  the  only  question  was  the  propriety  of  the  representa- 
tive paying  a  claim  —  held,  no  trial  or  contest.  Matter  of  Rylance, 
25  Misc.  Rep.  283,  55  N.  Y.  Supp.  433. 

Costs  on  trial  of  claim  by  surrogate. 

On  trial  of  disputed  claim  by  surrogate  under  consent,  costs 
are  in  the  discretion  of  the  surrogate  limited  by  this  section. 
Matter  of  Coonley,  38  Misc.  Rep.  219,  77  N.  Y.  Supp.  269; 
Matter  of  Ingraham,  35  Misc.  Rep.  577,  72  N.  Y.  Supp.  62. 

Nothing  for  preparation. 

No  per  diem  allowance  for  preparation  for  trial  can  be  allowed, 
—  so  lield  where  there  had  been  a  contested  probate  and  the  at- 
torney claimed  ninety-three  days  spent  in  preparation.  Matter  of 
Aaron,  5  Dem.  362,  7  N.  Y.  St.  Rep.  735 ;  Du  Bois  v.  Brown,  1 
Dem.  330. 

The  allowance  of  $25  is  designed  to  cover  all  proceedings  on 
an  accounting  where  no  trial  is  had,  except  for  preparing  the  ac- 
count.    Matter  of  Miles,  5  Redf.  110. 

^  1211    To  What  Parties. 

The  surrogate  may  determine  to  what  parties  costs  shall  be  al- 
lowed, and  the  amount  to  be  awarded  to  each  within  the  limit  of 
the  section.    Matter  of  Collamer,  5  N.  Y.  St.  Rep.  196. 

To  special  guardian. 

In  the  case  of  special  guardian  no  restriction  is  imposed  upon 
the  surrogate  in  making  such  an  allowance  as  his  services  merit 
without  a  per  diem  or  other  limit.  Matter  of  Smith,  26  Abb.  N. 
C.  56,  33  N.  Y.  St.  Rep.  930,  12  K  Y.  Supp.  88. 

Where  a  special  guardian  appears  for  an  infant  having  no  pres- 
ent interest  but  a  contingent  and  reversionary  interest,  no  allow- 
ance should  be  made  out  of  the  fund.  Matter  of  H olden,  126 
]Sr.  Y.  589. 

Allowance  of  $1,000  to  special  guardian  of  infant  on  contested 
probate  —  held  erroneous.  Matter  of  Budlong,  100  ~S.  Y.  203, 
affg.  33  Hun,  235. 

Section  2566,  Code  Civ.  Pro.,  is  the  only  apparent  authority  for 
the  allowance  of  costs  to  a  special  guardian. 

Costs  cannot  be  allowed  to  a  special  guardian  payable  out  of  the 
estate  to  a  greater  amount  fhan  authorized  by  section  2661,  Code 
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Civ.  Pro.    Matter  of  Robinson,  160  IST.  Y.  448,  affg.  40  App.  Div. 
30,  57  N.  Y.  Supp.  523. 

Allowance  of  $250  to  a  special  guardian  of  an  infant  interested 
in  an  accounting  where  there  had  been  a  trial  in  which  the  special 
guardian  succeeded  was  held  erroneous.  Matter  of  Pollard,  8 
App.  Div.  513. 

^  1212  Costs  as  a  Matter  of  Right  and  as  a  Matter  of  Dis- 
cretion. 

There  are  two  forms  of  actions  in  which  costs  are  to  be  taken 
under  the  Code. 

In  one  they  belong,  of  course,  to  the  prevailing  party;  in  the 
other  they  may  or  may  not  be  allowed  in  the  discretion  of  the 
court. 

Section  3228,  Code  Civ.  Pro.,  prescribes  the  cases  in  which  the 
plaintiff  is  entitled  to  costs,  of  course.  Section  3229,  Code  Civ. 
Pro.,  provides  that  the  defendant  shall  have  costs,  of  course,  in 
case  the  plaintiff  be  not  entitled  thereto.  And  section  3230,  Code 
Civ.  Pro.,  provides  that  except  as  prescribed  in  the  last  two  sec- 
tions the  court  may  upon  the  rendering  of  the  final  judgment  in 
its  discretion  award  costs  to  any  party.  Larhin  v.  McNamee,  109 
App.  Div.  884. 

^  1213  Distinction  Between  Allowance  to  Executor  or  Ad- 
ministrator and  an  Award  of  Costs  Against  a 
Party. 

Previous  to  the  Revised  Statutes  it  was  not  the  practice  of  the 
Surrogate's  Court  to  give  costs  in  favor  of  one  party  against  an- 
other in  testamentary  matters.  Costs  were  given  by  the  ecclesias- 
tical courts  of  England  in  such  cases,  both  in  original  suits  and 
on  appeals,  but  it  seems  that  such  a  practice  was  never  adopted  in 
this  State. 

By  the  Revised  Statutes  the  Legislature  changed  the  law  in  this 
respect  and  enacted  the  law  as  it  existed  in  the  ecclesiastical 
courts  of  England  at  the  time  of  the  settlement  of  this  State. 
Although  no  fee  bill  was  expressly  adopted  by  statute  for  advo- 
cates and  proctors  in  the  Surrogate's  Court,  it  was  not  the  inten- 
tion of  the  Legislature  to  leave  it  to  the  several  surrogates  to  make 
an  arbitrary  allowance  for  services  and  counsel  fees  in  each  par- 
ticular case,  to  be  paid  by  one  party  to  another,  or  out  of  the 


\   1214      Allowance  foe  Counsel  Fees.         958 

estate  which  is  the  subject  of  controversy,  and  without  reference  to 
the  taxable  costs  allowed  for  similar  services  in  other  courts.  In 
the  taxation  of  costs  and  counsel  fees  of  the  proctors  and  advo- 
cates upon  the  settlement  of  the  account  of  an  executor  or  admin- 
istrator before  the  surrogate,  the  taxable  charges  therefor  cannot 
exceed  those  which  are  allowed  by  law  to  solicitors  and  counselors 
in  this  court  in  similar  cases.  Halsey  v.  Van  Amringe,  6  Paige, 
18. 

This  last  case  recognizes  the  difference  between  allowances  to  be 
made  to  an  executor  for  counsel  fees  as  remuneration  for  services 
rendered  and  the  taxable  costs  which  may  be  awarded  against  one 
party  in  favor  of  another.  In  other  words,  it  recognizes  the  dif- 
ference between  costs  as  such  and  the  sum  included  in  the  account 
for  services  rendered  by  counsel.  While  it  would  not  be  proper 
for  the  surrogate  to  make  an  allowance  to  be  charged  against  a 
contestant,  it  would  be  proper  for  the  executor  to  pay  his  counsel 
such  amount  if  justified  by  the  proof  as  to  services  performed. 
To  present  the  idea  in  a  different  form:  Should  the  surrogate 
determine  that  one  or  other  of  the  parties  to  the  contest 
should  be  charged  with  costs  of  the  proceeding,  he  could  only 
charge  him  with  the  taxable  costs  at  the  rate  specified  in  the  sec- 
tions of  the  Code ;  and  it  would  be  improper  to  charge  him  with 
whatever  sum  might  be  a  suitable  reward  for  the  attorney's  ser- 
vices. This  is  in  analogy  with  the  procedure  in  common-law 
courts.  A  successful  plaintiff,  for  instance,  does  not  recover  from 
the  defendant  for  costs  the  entire  sum  which  he,  the  plaintiff,  may 
be  required  to  pay  his  counsel,  but  only  statutory  costs.  And  it 
is  elementary  that  costs  are  not  intended  as  indemnity,  but  only 
partial  reimbursement.  Matter  of  Smith,  33  N.  Y.  St.  Kep.  931, 
12  ISr.  Y.  Supp.  88. 

^  1214    Allowance  for  Counsel  Fees  on  Judicial  Settlement. 

It  is  a  common  practice  among  attorneys  to  ask  for  an  allow- 
ance on  judicial  settlement  which  shall  not  only  compensate  them 
for  their  services  on  the  judicial  settlement  but  which  shall,  pay 
for  general  services  rendered  to  the  executor  or  administrator  be- 
fore such  accounting.  Such  course  is  not  warranted  in  law  and  is 
bad  in  practice.  If  the  representative  of  an  estate  shall  employ 
counsel,  which  he  clearly  has  the  right  to  do,  it  is  the  duty  of  such 
counsel  to  present  his  account  for  payment  before  the  final  ac- 
counting, and  for  the  representative  to  fix  upon  the  amount  which 
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is  reasonable  to  be  paid,  and  pay  it  on  his  own  responsibility,  and 
credit  himself  with  such  payni«u  in  his  final  accounting.  This 
will  enable  the  executor  in  the  tir^it  place  to  scrutinize  the  charges, 
and  will  give  the  parties  in  interest  an  opportunity  to  interpose 
objections  if  it  shall  appear  to  be  exorbitant.  Osborne  v.  McAl- 
pine,  4  Eedf.  1. 

However  eminent  may  be  the  counsel  who  renders  legal  services, 
in  a  proceeding  in  this  court,  for  any  other  party  than  an  execu- 
tor, an  administrator,  a  guardian,  or  a  testamentary  trustee,  the 
maximum  amount  which  can  be  taxed  for  those  services,  in  favor 
of  his  client  or  for  his  own  benefit,  is  the  sum  of  $70,  together 
with  ten  times  as  many  dollars  as  there  hpve  been  days,  less  two, 
necessarily  occupied  in  the  trial  or  hearing.  Precisely  the  same 
limitations  apply  also  to  executors,  administrators,  guardians,  and 
testamentary  trustees,  except  that,  upon  the  final  accounting  of 
such  officers,  they  may  be  awarded  in  addition  not  more  than  $10 
for  each  day  employed  in  the  trial  and  necessarily  occupied  in 
preparing  therefor  and  in  arranging  and  setting  out  the  account. 

What  are  days  "  necessarily  occupied "  was  discussed  in  the 
Court  of  Appeals  in  the  case  of  Highie  v.  Westlahe  (14  N.  Y. 
281),  which  put  a  construction  upon  a  statute  not  unlike  that  now 
under  consideration. 

The  statute  of  1844  allowed  to  an  executor  or  administrator, 
who  should  superintend  the  sale  of  his  decedent's  real  estate  for 
the  payment  of  debts,  "  a  compensation  not  exceeding  $2  a  day 
for  the  time  necessarily  occupied  in  such  a  sale." 

The  Court  of  Appeals  held  that  an  administrator,  who  claimed 
that  he  had  been  engaged  for  140  days,  in  executing  an  order  of 
the  surrogate  to  sell  certain  property  of  his  intestate,  could  only 
be  granted  an  allowance  for  such  days  as  were  actually  and  neces- 
sarily occupied  in  the  matter.  Says  Denio,  J.,  pronouncing  the 
opinion  of  the  court :  "  The  statute  contemplates  only  an  allow- 
ance for  time  necessarily  and  actually  occupied  about  the  sale. 
It  does  not  warrant  the  idea,  which  seems  to  have  been  entertained 
by  this  administrator,  that  he  was  upon  a  salary  from  the  com- 
mencement to  the  conclusion  of  the  business." 

It  seems  to  me  that  the  words  "  necessarily  cccupied  "  mus\  be 
held  to  have  precisely  the  same  force  and  effect  in  sections  2561 
and  2562  of  the  Code,  which  they  were  decided  to  have  in  the 
statute  of  1844,  as  interpreted  by  the  Court  of  Appeals.  An  at- 
torney, no  more  than  an  administrator,  can  fairly  be  said  to  have 
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been  "  necessarily  occupied  "  any  number  of  days  in  the  business 
of  the  estate,  unless  his  devotion  to  such  business  during  that  time 
was  substantially  to  the  exclusion  of  other  employment,  and  was 
essential  for  the  proper  discharge  of  his  duties.  He  has  certainly 
not  been  employed  that  number  of  days,  within  the  meaning  of 
the  Code,  although  on  each  of  such  days  he  may  have  rendered 
some  slight  service,  if  his  time  has  mainly  been  occupied  in  other 
pursuits. 

No  allowances  should  ever  be  made  in  this  court  to  counsel  rep- 
resenting legatees  or  next  of  kin,  to  be  charged  against  the  body 
of  the  estate,  where  such  appearance  has  only  been  in  the  interest 
of  their  particular  client,  for  the  purpose  of  examining  the  ac- 
count, and  no  objections  are  filed,  and  the  account  is  found  correct. 
Such  appearance  should  be  held  to  be  in  the  interest  of  the  par- 
ticular party,  and  not  for  the  benefit  of  the  whole  estate.  If  any 
allowance  shall  be  made  to  such  counsel,  it  should  be  made  payable 
out  of  the  legacy  or  distributive  share  of  the  particular  client. 
The  only  allowances  made  against  the  body  of  the  estate  should  be 
to  the  counsel  for  the  executor  or  administrator  and  any  special 
guardian  necessarily  appearing  in  the  case,  except  where  legatees 
or  next  of  kin  shall  file  objections  and  sustain  them,  or  some  por- 
tion of  them,  for  the  benefit  of  the  whole  estate.  Osborne  v.  Mc- 
Alpine,  4  Redf.  1. 

^  1215     Additional  Allowance  in  Settling  Accounts. 

In  addition  to  the  sums  specified  in  the  last  two  sections,  the  surrogate 
may,  in  his  discretion,  allow  to  an  executor,  administrator,  guardian,  or 
testamentary  trustee,  upon  a  judicial  settlement  of  his  account  or  on  an 
intermediate  accounting  required  by  the  surrogate,  such  a  sum,  as  the  sur- 
rogate deems  reasonable,  for  his  counsel  fees  and  other  expenses,  not  ex- 
ceeding ten  dollars  for  each  day  occupied  in  the  trial,  and  necessarily 
occupied  in  preparing  his  account  for  settlement,  and  otherwise  preparing 
for  the  trial.  §  2562,  Code  Civ.  Pro. 

Under  this  section  an  allowance  may  be  made  for  the  two  days 
excluded  in  section  2561,  Code  Civ.  Pro.  DuBois  v.  Brown,  1 
Dem.  330. 

1^0  allowance  can  be  made  for  examining  law  and  drawing  and 
settling  decree  where  there  is  no  contest.  Matter  of  Miles,  5  Redf. 
110. 

The  per  diem  allowance  is  not  granted  to  the  representative  for 
his  personal  services,  but  to  enable  him  to  employ  counsel  if  neces- 
sary.   Matter  of  Peyser,  5  Dem.  244,  5  IST.  Y.  St.  Eep.  334. 
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^  1216     Appeals  from  Orders. 
Appeal  to  Court  of  Appeals. 

An  appeal  cannot  be  taken  from  the  decree  of  the  Surrogates' 
Court  entered  upon  the  decision  of  the  Appellate  Division,  but 
must  be  from  the  order  of  the  Appellate  Division  itself.  To  state 
in  the  notice  of  appeal  that  it  is  intended  to  bring  up  for  review 
the  order  of  the  Appellate  Division  will  not  save  the  appeal. 
Matter  of  Union  T.  Co.,  172  IST.  Y.  494. 

Where  a  proceeding  is  dismissed  and  a  decision  upon  a  question 
of  law  made,  there  is  a  final  order  which  can  be  taken  to  the  Court 
of  Appeals  for  review  upon  the  question  of  law  raised.  Matter  of 
Killian,in'^.Y.6A:1. 

Where  the  appeal  was  taken  from  the  order  of  the  G-eneral 
Term,  a  motion  to  dismiss  it  as  premature  (before  the  order  or 
decree  was  entered  by  the  surrogate)  was  denied.  Lihbey  v. 
Mason,  112  K  Y.  525,  revg.  42  Hun,  470. 

Appeal  from  order  of  the  surrogate  under  Transfer  Tax  Act. 

The  order  assessing  the  tax  is  made  by  the  surrogate  as  of 
course,  from  the  report  of  the  referee  or  from  his  own  investiga- 
61 
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tion;  such  an  order  is  in  the  nature  of  an  ex  parte  order,  from 
which  no  appeal  lies  to  the  Appellate  Division.  Hayes  v.  Con- 
solidated Gas  Co.,  143  N.  Y.  641. 

But  it  is  provided  that  an  appeal  from  such  order  may  be 
taken  to  the  surrogate  himself.  Upon  such  appeal  the  surrogate 
makes  an  order  or  decree  from  which  an  appeal  may  be  taken  to 
the  Appellate  Division.  It  is  improper,  therefore,  to  take  an 
appeal  from  the  first  order,  but  an  appeal  lies  from  the  second 
one.     Matter  of  Costello,  117  App.  Div.  807. 

^  1217    An  Appeal  Removes  Jurisdiction  from   the   Surro- 
gate's to  the  Appellate  Court. 

The  determination  of  the  validity  and  regularity  of  an  appeal 
from  Surrogate's  Court  must  be  submitted  to  the  appellate- 
tribunal,  the  surrogate  having  no  jurisdiction  in  the  premises. 
Matter  of  Hynes,  2  Dem.  158. 

After  an  appeal  duly  made  the  surrogate  has  no  power  to  enter- 
tain an  application  to  open  the  decree  or  to  resettle  it.  Matter  of 
May,  24  N.  Y.  St.  Eep.  888 ;  Matter  of  WesterfieU,  61  App.  Div. 
413,  70  N.  Y.  Supp.  641. 

^  1218    It  is  Inadvisable  to  Take  an  Appeal  in  Probate  Cases 
Where  There  is  a  Question  of  Fact. 

Before  a  party  takes  an  appeal  from  the  decision  of  the  surro- 
gate in  a  probate  case  where  a  question  of  fact  is  involved,  he 
should  consider  the  condition  of  the  law  upon  the  question  of  a 
new  trial  as  firmly  settled  by  several  recent  decisions,  and  he 
may  be  convinced  that  it  is  not  worth  while  now  to  take  such  an 
appeal. 

Where  the  decree  of  the  surrogate  is  reversed  upon  questions 
of  fact,  the  only  relief  which  can  be  granted  is  to  direct  a  new 
trial  before  a  jury. 

Such  relief  or  review  any  party  can  obtain  as  a  matter  of  right 
■finder  section  2653a  of  the  Code  of  Civil  Procedure  at  any  time 
within  two  years  after  the  granting  of  the  decree  by  the  surrogate. 
The  result  of  an  appeal  then,  where  a  question  of  fact  is  in- 
volved, is  to  give  a  jury  trial  of  the  issues,  and  that  can  be  obtained 
without  an  appeal  under  the  provisions  of  the  section  mentioned. 
Matter  of  Babcock,  42  Misc.  Eep.  235,  86  IST.  Y.  Supp.  670,' 
Matter  of  Beck,  6  App.  Div.  211,  39  N.  Y.  Supp.  810 ;  affd.,  154 
N.  Y.  750 ;  Matter  of  Austin,  35  App.  Div.  278,  55  N.  Y.  Supp. 
52. 
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^  1219     When  Case  with  Exceptions  and  Findings  Should 
be  Made. 

The  question  when  a  proposed  case  should  be  made  on  an 
appeal  from  the  Surrogate's  Court,  or  when  findings  should  be 
signed  upon  the  rendition  of  the  decision  of  the  surrogate,  seems 
to  perplex  a  great  many ;  and  there  is  a  constant  discussion  arising 
upon  the  various  appeals  as  to  what  is  the  proper  practice. 

Beginning  with  the  question  of  filing  exceptions  to  a  decision 
of  the  surrogate,  we  find  the  provisions  in  relation  thereto  con- 
tained in  section  2545  of  the  Code  of  Civil  Procedure.  It  will  be 
noticed  that  it  states  that  an  exception  to  a  ruling  of  the  surro- 
gate can  be  taken  "  upon  the  trial  by  him  of  an  issue  of  fact, 
including  a  finding  or  a  refusal  to  find,  upon  a  question  of  fact," 
and  then  provides  that  it  shall  be  in  the  same  cases  and  in  the 
same  manner  as  an  exception  to  the  ruling  of  the  court  upon  a 
trial  without  a  jury  of  an  issue  of  fact,  and  that  the  provisions 
of  the  Code  relating  to  a  trial  by  a  court  without  a  jury  shall  apply 
to  a  trial  by  the  surrogate. 

Section  2576  of  the  Code  provides  that  it  is  necessary  to  make 
and  settle  a  case  upon  appeal  when  such  appeal  is  taken  from  a 
decree  rendered  "  upon  the  trial  by  the  surrogate  of  an  issue  of 
fact." 

When  we  find  these  two  sections  of  the  Code  both  referring 
specifically  to  "  a  trial  by  the  surrogate  of  an  issue  of  fact,"  it  is 
but  fair  to  assume  that  the  framers  of  the  Code  used  the  word 
"  trial "  in  the  ordinary  sense  in  which  it  is  employed  by  lawyers 
and  courts,  viz.,  where  there  was  an  issue  of  fact  and  testimony 
taken  thereon ;  and  that  it  was  not  intended  to  cover  every  hearing 
in  the  Surrogate's  Court,  the  basis  of  which  may  consist  solely 
of  affidavits,  records,  or  certified  copies  of  documents.  In  other 
words,  it  is  apparent  that  these  provisions  of  the  Code  were  de- 
signed with  the  intention  of  making  the  practice  in  the  Surrogate's 
Court  substantially  the  same  as  the  practice  in  the  Supreme 
Court. 

If  it  was  the  intention  of  the  framers  of  the  Code  that  every 
determination  of  the  surrogate,  which  was  to  be  the  subject  of 
review,  could  only  be  reviewed  in  the  event  of  there  being  findings 
of  fact  and  a  proposed  case  on  appeal  settled,  then  the  Code 
would  not  specifically  refer  to  a  "  trial  of  an  issue  of  fact "  but 
would  simply  state  that  in  all  cases  findings  should  be  made  and 
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in  all  appeals  a  case  should  be  prepared  and  settled.  Not  having 
done  this,  it  is  evident  it  was  intended  that,  upon  the  trial  of  an 
issue  of  fact,  the  same  practice  should  be  adopted  upon  such  trial 
and  upon  the  appeal  as  would  prevail  upon  such  a  trial  by  a 
court  without  a  jury  and  the  appeal  therefrom;  and  that,  in  all 
hearings  where  the  hearing  proceeded  simply  upon  affidavits  and 
other  documents,  the  entry  of  a  simple  order  thereon  was  all  that 
was  required,  and  that  an  appeal  from  such  order  would  bring 
up  the  question  on  appeal  the  same  as  an  appeal  from  an  order 
granting  or  denying  a  motion  in  the  Supreme  Court. 

A  careful  examination  of  the  various  cases  referring  to  the 
requirement  of  findings  in  a  Surrogate's  Court  fails  to  show  any- 
thing in  conflict  with  the  views  herein  expressed. 

In  Matter  of  Widmayer  (52  App.  Div.  301),  the  appeal  was 
from  a  trial  upon  the  probate  of  a  will.  In  Matter  of  Dayman 
(4.7  App.  Div.  315),  it  appeared  that  the  hearing  was  had  before 
the  surrogate  upon  the  final  accounting,  at  which  testimony  was 
taken;  in  other  words,  a  trial  of  an  issue  of  fact  was  had.  Mat- 
ter of  Roberts  (74  Hun,  630)  was  a  precisely  similar  proceeding. 
Matter  of  Sprague  (125  JST.  Y.  732)  was  also  a  trial  of  an  issue 
of  fact;  so  that  it  appears  in  all  these  cases  that  oral  testimony 
was  taken,  necessitating  findings  of  fact  and  the  preparation  of 
a  case  on  appeal. 

On  the  other  hand,  the  General  Term  of  the  First  Department, 
in  Matter  of  Jackson  (32  Hun,  200),  expressly  recognizes  the 
distinction  suggested  in  this  opinion  and  sustains  the  correctness 
of  the  same  in  the  following  language  of  Judge  Daniels :  "  The 
objection  has  been  taken  that  the  points  urged  in  support  of  the 
appeal  are  not  regularly  before  the  court  for  its  decision,  for  the 
reason  that  no  case  has  been  prepared  or  made  as  that  has  been 
directed  by  section  2576  of  the  Code  of  Civil  Procedure,  but  as  the 
decree  was  not  made  upon  a  trial  by  the  surrogate  of  an  issue  of 
fact,  it  is  not  within  the  practice  prescribed  by  this  section.  The 
objections  taken  to  it  arise  upon  the  decree  itself  and  the  will 
of  the  testatrix,  and  they  may  properly  be  heard  and  disposed 
of  without  a  case  and  according  to  the  practice  provided  for  by 
the  latter  part  of  section  998  of  the  Code." 

The  Appellate  Division  of  this  Department  has  also  recognized 
this  as  the  correct  practice.    Matter  of  Marx,  106  App.  Div.  212. 

That  was  a  proceeding  to  remove  an  executor  and  was  heard 
on  the  moving  papers  and  the  repl^-ing  affidavits  and  exhibits. 
An  order  was  made  denying  the  application,  from  which  an  ap- 
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peal  was  taken.  On  the  appeal  the  respondent  strenuously  urged 
that  it  could  not  be  reviewed  by  the  court  as  there  were  no  findings 
or  requests  to  find.  The.  court,  however,  ignored  this  contention 
and  considered  the  case  on  its  merits,  which  they  would  not  have 
done  if  they  had  regarded  the  above  point  well  taken.  Where  there 
has  been  no  trial  the  appellant  should  print  as  his  papers  on 
appeal  the  papers  recited  in  the  order  determining  the  proceed- 
ing, which  should  either  be  certified  by  this  court,  or  stipulated 
to  be  the  papers  by  the  attorney  for  the  respondent,  in  accordance 
with  the  rules  governing  such  matters.  Matter  of  Sprathoff,  50 
Misc.  Eep.  110  (Kings  Co.  Sur.). 

^  1220     Exceptions,  Case,  and  Motion  for  a  New  TriaL 

By  section  2545,  Code  Civ.  Pro.,  the  provisions  of  sections  992 
to  1007,  Code  Civ.  Pro.,  relating  to  the  manner  and  effect  of 
taking  an  exception  and  the  settlement  of  a  case  containing  the 
exceptions,  apply  to  a  trial  before  a  surrogate. 

Kule  32   of  Supreme  Court  is  binding  on  Surrogate  Court. 

Section  1023,  Code  Civ.  Pro.,  does  not  apply  to  Surrogate 
Court.     Hartwell  v.  McMaster,  4  Redf.  389. 

It  is  the  duty  of  the  party  appealing  to  procure  to  be  made 
such  findings  or  refusals  as  will  present,  through  appropriate  ex- 
ceptions, the  questions  which  he  desires  to  argue.  Hood  v.  Hood, 
5  Dem.  50. 

Findings  of  fact  and  of  law  are  to  be  made  in  connection  with 
the  surrogate's  decision  and  not  at  any  other  time.  Hartwell  v. 
McMaster,  4  Eedf.  389. 

The  surrogate  may  permit  service  of  a  case  and  exceptions 
under  Supreme  Court  Rule  No.  32  after  the  time  has  expired 
therefor.  Matter  of  Williams,  6  Misc.  Rep.  612,  57  N.  Y.  St. 
Rep.  711,  27  ]S".  Y.  Supp.  433. 

Cases,  exceptions,  when  served:  Amendments:  Settlements,  etc. 

In  Surrogate's  Court  a  case  must  be  made  and  served  within 
thirty  days  after  service  of  a  copy  of  the  decree  or  order  and 
notice  of  the  entry  thereof.    Consult  Supreme  Court  Rule  ISTo.  32. 

^  1221     Exceptions   on    Trial  —  Settlement   of   Case  —  Deci- 
sion —  Findings  —  When  No  Reversal. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon  the  trial 
by  him  of  an  issue  of  fact,-  including  a  finding,  or  a  refusal  to  find,  upon  a 
question  of  fact,   in   a  case  w^-e're  such   an  exception  may  be  taken  to  a 
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ruling  of  a  court  upon  a  trial,  without  a  jury,  of  an  issue  of  fact,  as  pre- 
scribed in  article  third  of  title  first  of  chapter  teiith  of  this  act.  The  pro- 
visions of  that  article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions,  apply  to 
such  a  trial  before  a  surrogate;  for  which  purpose,  the  decree  is  regarded 
as  a  judgment,  and  notice  of  an  exception  may  be  filed  in  the  surrogate's 
office.  Upon  such  a  trial  the  surrogate  must  file  in  his  office  his  decision  in 
writing,  which  must  state,  separately,  the  facts  found  and  the  conclusions 
of  law.  Either  party  may,  upon  the  settlement  of  a  case,  request  a  finding 
upon  any  question  of  fact,  or  a  ruling  upon  any  question  of  law;  and  an 
exception  may  be  taken  to  such  a  finding  or  ruling,  or  to  a  refusal  to  find 
or  rule  accordingly.  An  appeal  from  a  decree  or  an  order  of  a  surrogate's 
court  brings  up  for  review,  by  each  court  to  which  the  appeal  is  carried,  each 
decision,  to  which  an  exception  is  duly  taken  by  the  appellant,  as  pre- 
scribed in  this  section.  But  such  a  decree  or  order  shall  not  be  reversed,  for 
an  error  in  admitting  or  rejecting  evidence,  unless  it  appears  to  the  appel- 
late court  that  the  exceptant  was  necessarily  prejudiced  thereby. 

§  2545,  Code  Civ.  Pro. 

Appeal  may  be  on  the  law  or  the  facts;  case  to  be  made,  etc. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the  facts,  or 
upon  both.  If  it  is  taken  from  a  decree  rendered  upon  the  trial,  by  the 
surrogate,  of  an  issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making  and  settling 
of  a  case  upon  an  appeal  in  an  action.  §  3576,  Code  Civ.  Pro. 

The  appellate  court  will  disregard  an  error  in  the  admission 
of  testimony  unless  it  appears  that  the  exceptant  was  necessarily 
prejudiced  thereby.  Mcdter  of  Miner,  146  E".  Y.  121,  affg.  72 
Hun,  568,  52  N.  Y.  St.  Rep.  225,  25  N.  Y.  Supp.  537. 

Where  there  are  no  findings  of  fact  in  the  case  and  no  excep- 
tions to  the  decision  of  the  surrogate  there  is  nothing  to  give  the 
appellate  court  jurisdiction.  Matter  of  Sprague,  125  !N".  Y. 
732;  Hewlett  v.  Elmer,  103  id.  156;  Matter  of  Kellogg,  104  id. 
648. 

If  no  findings  are  made  the  record  presents  no  question  which 
the  appellate  court  can  review.  In  re  Daymon,  47  App.  Div. 
315,  61  X.  Y.  Supp.  997 ;  In  re  Sherwood,  75  App.  Div.  342, 
78  X.  Y.  Supp.  186.  In  such  a  case  the  appellate  court  remits  the 
case  to  the  surrogate  as  an  undecided  cause,  and  does  not  dismiss 
the  appeal  and  allow  the  decree  to  stand.  In  re  Sherwood,  75 
App.  Div.  342. 

In  appeals  from  a  decree  of  a  surrogate,  when  the  appellant 
seeks  to  review  any  fact  found  by  the  surrogate,  a  case  should  be 
made  containing  the  evidence.     Matter  of  Walworth,   69  Hun, 
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403,  52  K  Y.  St.  Eep.  843,  23  E".  Y.  Supp.  648 ;  Sfence  v.  Clam- 
bers, 39  Hun,  193 ;  Burger  v.  Burger,  111  N.  Y.  530 ;  Matter  of 
Marsh,  45  Hun,  109,  9  IST.  Y.  St.  Eep.  441. 

Where  no  case  is  made  there  can  be  no  review  of  the  facts,  and . 
questions  of  law  only  can  be  presented  on  the  appeal.     Matter  of 
Clark,  119  IST.  Y.  427. 

Effect  of  exceptions. 

Exceptions  to  findings  of  fact  are  not  necessary  to  bring  up 
the  facts  for  review  in  probate  cases.  But  where  the  appeal  is 
upon  the  law  the  court  will  consider  only  such  questions  as  have 
been  raised  by  exceptions.  Burger  v.  Burger,  111  N.  Y.  523 ; 
Matter  of  Rogers,  10  App.  Div.  593,  42  IST.  Y.  Supp.  133. 

An  appeal  brings  up  for  review  only  the  questions  raised  by 
exceptions.  A  general  exception  to  the  decree  and  to  each  and 
every  part  thereof  is  insufficient.  Angevine  v.  Jackson,  103  IST.  Y. 
470;  Ward  v.  Craig,  87  id.  550;  Hepburn  v.  Montgomery,  97  id. 
617. 

^  1222     When  Party  May  Appeal. 

Any  party  aggrieved  may  appeal  from  a.  decree  or  an  order  of  a  surrogate's 
court,  in  a,  case  prescribed  in  this  article,  except  where  the  decree  or  order 
of  which  he  complains  was  rendered  or  made  upon  his  default. 

§   2568,    Code  Civ.   Pro. 
Who  may  appeal. 

The  executor  named  in  a  will  which  is  rejected  by  the  surro- 
gate is  a  party  aggrieved  who  may  appeal.  Matter  of  Rayner,  93 
App.  Div.  114,  87  ^.  Y.  Supp.  23. 

An  executor  may  appeal  from  a  decree  denying  probate  to  a 
codicil.  Matter  of  Stapleton,  71  App.  Div.  1,  75  N.  Y.  Supp. 
657. 

An  administrator  cum  testamento  annexo  cannot  appeal  from  a 
decree  settling  the  account  of  the  deceased  executor  in  relation  to 
a  trust  fund,  etc.,  when  the  beneficiaries  are  of  full  age  and  were 
represented  and  did  not  appeal.  Matter  of  Richmond,  63  App. 
Div.  488,  71  N".  Y.  Supp.  795. 

An  executor  is  not  a  "  party  aggrieved  "  where  the  question  at 
issue  is  whether  a  legatee  or  the  residuary  legatee  is  entitled  to  a 
certain  bequest.  Matter  of  Coe,  55  App.  Div.  270,'  66  N.  Y.  Supp. 
784;  Matter  of  Mayer,  84  Hun,  539,  66  IST.  Y.  St.  Eep.  324,  32 
J^.  Y.  Supp.  850;  Bryant  v.  Thompson,  128  N.  Y.  426. 
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A  person  interested  who  appears  and  examines  witness  and  takes 
objections  and  exceptions  will  be  considered  to  have  made  himself 
a  party  to  the  proceedings.  Matter  of  Hannah,  11  N.  Y.  St.  Eep. 
807. 

"  Default "  as  used  in  this  section  means  default  in  appearing. 
People  V.  Fitzgerald,  73  App.  Div.  339,  76  ¥.  Y.  Supp.  865. 

An  executor  who  has  called  his  coexecutor  to  account  has  no 
duty  to  others  to  appeal  from  the  decree  except  in  so  far  as  his 
own  rights  are  affected.  Matter  of  Hodgman,  140  IST.  Y.  421, 
affg.  69  Hun,  484.  See  also  11  App.  Div.  344,  42  IST.  Y.  Supp. 
1004;  affd.,  161  N.  Y.  627. 

A  special  guardian  who  is  awarded  compensation  in  a  decree 
may  appeal  from  the  decree  although  he  has  accepted  the  allow- 
ance.   Matter  of  Edwards,  110  App.  Div.  623. 

A  trustee  may  not  be  a  party  aggrieved  when  the  decision  afPects 
adults,  but  he  is  such  when  it  affects  infants.  Matter  of  Stevens, 
114  App.  Div.  607,  revg.  46  Misc.  Eep.  623,  95  IST.  Y.  Supp. 
297 ;  affd.,  188  N.  Y.  589. 

^  1223     Who  is  a  Party  Aggrieved. 

The  executor  named  in  a  will  or  codicil  which  is  denied  pro- 
bate becomes  a  "  party  aggrieved  "  because  he  is  charged  with  the 
duty  of  probating  the  instrument  by  virtue  of  which  he  receives 
his  office,  and  thus  he  is  entitled  to  appeal  from  a  decree  which 
ousts  him  from  the  exercise  of  such  functions,  and  which  denies  to 
the  beneficiaries  whom  he  represents  the  right  to  receive  the  prop- 
erty as  set  forth  in  the  will  or  codicil. 

This  principle  was  fully  recognized  in  Bryant  v.  Thompson 
(128  N.  Y.  435),  wherein  the  court  defined  a  party  aggrieved 
as  one  "  having  an  actual  and  practical,  as  distinguished  from  a 
mere  theoretical  interest  in  the  controversy,"  and  said,  "  The  case 
cf  People  ex  rel.  Burnham  v.  Jones  et  al.  (110  N.  Y.  509)  is 
not  contrary  to  these  views.  In  that  case  the  commissioners  of 
the  land  office,  representing  the  State,  made  a  grant  of  land  under 
water  to  an  individual.  Subsequently  the  determination  of  the 
commissioners  *  *  *  -^as  reversed  by  the  Supreme  Court  on 
certiorari  and  the  commissioners  appealed  to  this  court  where  a 
motion  to  dismiss  was  denied.  The  order  appealed  from  in  that 
case  in  effect  nullified  the  grant  made  by  the  State,  and  the  com- 
missioners, as  public  officers  representing  the  State,  were  in  duty 
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bound  to  defend  the  gi'ant  against  the  effect  of  an  erroneous  de- 
cision and  so  were  aggrieved."  And  in  Bliss  v.  Fogg  (27  N.  Y. 
Supp.  1053;  S.  C,  sub  nom.  Bliss  v.  Posdick.  76  Hun,  508),  it 
was  held  (head  note)  that  "  Where  judgment  is  rendered  for  de- 
fendants in  an  action  by  executors  to  compel  a  transfer  to  them 
of  certain  property,  the  executors  are  parties  '  aggrieved '  within 
Code  Civ.  Pro.,  §  2568." 

In  considering  similar  language  in  Green  v.  Blackwell  (32  N.  J. 
Eq.  768,  772),  where  the  statute  there  gave  an  appeal  to'  "all 
persons  aggrieved,"  the  court  said:  "Whoever  stands  in  a  cause 
as  the  legal  representative  of  interests  which  may  be  injuriously 
affected  by  the  decree  made  is,  within  the  meaning  of  these  laws, 
aggrieved  and,  therefore,  may  appeal."  A  codicil  is  a  part  of  the 
will.  It  is  executed  with  the  same  formalities ;  and  the  testament- 
ary disposition  sought  by  it  to  be  made  is  treated  and  is  the 
same  as  though  the  provisions  were  actually  incorporated  in  the 
body  of  the  will  itself.  The  codicil,  in  fact,  is  a  will,  and  is  to  be 
carried  out  by  the  executors  named  in  the  will;  and,  therefore, 
the  same  rules  apply  as  would  apply  to  rights  of  parties  acquired 
under  a  will..  Matter  of  Stapleton,  71  App.  Div.  1,  75  N.  Y. 
Supp.  657. 

^  1224     When  Person  Not  a  Party  May  Appeal. 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  affected  by  the 
decree  or  order,  who  was  not  a  party  to  the  special  proceeding,  but  was 
entitled  by  law  to  be  heard  therein,  upon  his  application;  or  who  has  ac- 
quired, since  the  decree  or  order  was  made,  a  right  or  interest  which  would 
have  entitled  him  to  be  heard,  if  it  had  been  previously  acquired;  may 
intervene  and  appeal,  as  prescribed  in  this  article.  The  facts  which  entitle 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  which  must  be  filed, 
and  a  copy  thereof  served  with  the  notice  of  appeal. 

§   2569,   Code   Civ.  Pro. 

As  to  meaning  of  "  person  interested  "  see  section  2514,  subdi- 
vision 11,  Code  Civ.  Pro. 

An  attorney  filed  objections  to  probate  for  a  client  who  after- 
ward withdrew  them  —  held,  that  the  attorney  was  not  entitled 
to  appeal.  Matter  of  Evans,  33  Misc.  Eep.  671,  68  N.  Y.  Supp. 
937;  affd.,  58  App.  Div.  502,  69  N.  Y.  Supp.  482. 

A  municipality  claiming  to  be  entitled  to  a  tax  as  a  debt  may 
appeal  although  it  never  applied  to  intervene.  Matter  of  Sullivan, 
84  App.  Div.  51,  82  N.  Y  Supp.  32. 
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^  1225    Appeal  —  To  What  Court  It  May  be  Taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may  be  taken 
from  a,  decree  of  a  surrogate's  court,  or  from  an  order  afifecting  a  sub- 
stantial right,  made  by  a  surrogate,  or  by  a  surrogate's  court  in  a  special 
proceeding.  §  2570,  Code  Civ.  Pro. 

Substantial  light. 

An  order  denying  the  application  of  a  person  having  no  interest 
in  the  fund  to  intervene  does  not  affect  a  substantial  right.  Mat- 
ter of  Halsey,  93  IST.  Y.  48. 

An  order  adjudging,  against  the  denial  of  an  administrator,  that 
there  are  assets  in  his  hands  and  requiring  him  to  account  therefor 
is  an  order  affecting  a  substantial  right.  Matter  of  Gilbert,  104 
N.  Y.  200,  affg.  39  Hun,  61. 

An  order  granting  leave  to  amend  objections  does  not  affect  a 
substantial  right.    Matter  of  Burnett,  16  E".  Y.  St.  Eep.  116. 

An  order  amending  a  citation  by  adding  "  as  executor  "  to  the 
name  of  a  person  cited  does  not  affect  a  substantial  right.  Matter 
of  Soule,  46  Hun,  661,  12  N.  Y.  St.  Eep.  692 ;  affd.,  109  N.  Y. 
662. 

A  denial  of  a  motion  to  eliminate  from  the  proceedings  the 
names  of  certain  persons  claimed  not  to  be  interested  does  not 
affect  a  substantial  right.  Matter  of  Nottingham,  88  Hun,  443, 
34  N.  Y.  Supp.  404,  68  N.  Y.  St.  Rep.  393. 

What  may  be  reviewed. 

That  part  of  a  decree  which  adjudges  that  an  executor  is  not 
entitled  to  commissions  by  reason  of  misconduct  is  reviewable. 
Matter  of  Gall,  107  App.  Div.  310. 

An  order  appointing  a  referee  is  not  subject  to  review.  Matter 
of  Pearsall,  21  N.  Y.  St.  Eep.  305,  4  N.  Y.  Supp.  365. 

An  order  concerning  payments  by  the  guardian  of  the  property 
to  the  guardian  of  the  person  of  an  infant  is  not  appealable  to  the 
Court  of  Appeals.  Matter  of  White,  95  App.  Div.  104;  Const., 
art.  6,  §  9 ;  Code  Civ.  Pro.,  §  190 ;  Yan  Arsdale  v.  King,  155 
K  Y.  325 ;  New  York  Security  Co.  v.  Saratoga  G.  &  El.  Co., 
156  id.  645 ;  City  of  Johnstown  v.  Wade,  157  id.  50 ;  Matter  of 
Small,  158  id.  128 ;  Guarantee  Trust  Co.  v.  P.,  B.  &  N.  E.  B. 
B.  Co.,  160  id.  1. 

An  appeal  may  be  taken  from  an  order  taxing  the  fees  of  ap- 
praisers. Matter  of  Harriot,  145  IST.  Y.  540,  revg.  63  N.  Y.  St. 
Eep.  871,  30  N.  Y.  Supp.  1132. 
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*I  1226     Intermediate  Order  — How  Reviewed. 

An  appeal  taken  from  a  decree,  brings  up  for  review  each  intermediate 
order,  which  is  specified  in  the  notice  of  appeal,  and  necessarily  affected  the 
decree,  and  which  has  not  already  been  reviewed  by  the  appellate  court,  upon 
a  separate  appeal  taken  from  that  order.  §  2571,  Code  Civ.  Pro. 

A  direction  or  opinion  made  or  given  by  the  surrogate  and  not 
duly  entered  is  not  an  order  from  which  an  appeal  can  be  taken. 
Matter  of  Callahan,  66  Hun,  118,  49  IST.  Y.  St.  Eep.  425,  20  N". 
Y.  Supp.  824;  affd.,  139  K  Y.  51. 

What  notice  of  appeal  from  report  of  referee  brings  up  inter- 
mediate orders.  Matter  of  Lawson,  42  App.  Div.  377,  59  N.  Y. 
Supp.  152. 

^  1227     Time  Within  Which  Appeal  Must  be  Taken. 

An  appeal  by  a  party  must  be  taken  within  thirty  days  after  the  service, 
upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared  for  him 
in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order  from  which  the 
appeal  is  taken,  and  a  written  notice  of  the  entry  thereof.  An  appeal  by 
a  person  who  was  not  a  party,  taken  as  prescribed  in  this  article,  must  be 
taken  within  three  months  after  the  entry  of  the  decree  or  order,  unless  the 
appellant's  title  was  acquired  by  means  of  an  assignment  or  conveyance 
from  a,  party;  in  which  case,  the  appeal  must  be  taken  within  the  time 
limited  for  the  taking  thereof  by  the  assignor  or  grantor. 

§  2572,  Code  Civ.  Pro. 

An  order  marked  by  the  county  clerk  as  "  filed  "  is  duly  en- 
tered under  the  requirement  of  section  1304,  Code  Civ.  Pro. 
O'Connor  v.  McLaughlin,  80  App.  Div.  305,  80  K  Y.  Supp.  741. 

To  limit  the  time  to  appeal  the  notice  served  must  state  the 
time  of  entry  of  the  decree,  and  a  statement  that  the  decree  is 
filed  is  not  sufficient. 

What  is  entry  of  a  decree  is  defined  in  section  2551,  Code  Civ. 
Pro.  Matter  of  Armstrong,  32  N.  Y.  St.  Rep.  441,  10  JST.  Y. 
Supp.  899,  revg.  29  N.  Y.  St.  Eep.  215,  9  IST.  Y.  Supp.  443. 

q  1228     Who  Must  be  Made  Parties. 

Each  party  to  the  special  proceeding  in  the  surrogate's  court,  and  each 
person  not  a  party,  who  has,  or  claims  to  have,  in  the  subject-matter  of  the 
decree  or  order,  a  right  or  interest,  which  is  directly  affected  thereby,  and 
which  appears  upon  the  face  of  the  papers  presented  in  the  surrogate's  court, 
or  has  become  manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  but  who  must  be 
made  a  party,  as  prescribed  in  this  section,  may  be  brought  in  by  an  order 
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of  the  appellate  court,  made  after  the  appeal  is  taken;  or  the  appeal  may 
be  dismissed  on  account  of  his  absence.  The  appellate  court  may  prescribe 
the  mode  of  bringing  in  such  a  person,  by  publication,  by  personal  service  or 
otherwise.  But  this  section  does  not  require  a  person  interested,  but  not  a 
party,  to  be  brought  in,  if  he  was  legally  represented,  or  was  duly  cited  in 
the  court  below.  §  2573,  Code  Civ.  Pro. 

Where  some  of  the  persons  who  ought  to  be  parties  to  the  appeal 
have  not  been  brought  in  the  appellate  court  will  hold  the  appeal 
proceedings  and  direct  them  to  be  brought  in.  Matter  of  Hunt, 
105  N.  Y.  Supp.  59. 

A  special  guardian  must  be  made  a  party  to  an  appeal  and  his 
office  does  not  become  extinct  by  the  entry  of  the  decree.  Matter 
of  Stewart,  23  App.  Div.  11,  48  N.  Y.  Supp.  999. 

Decree  appointing  guardian  for  infant. 

On  an  appeal  from  an  order  appointing  a  guardian  of  an  in- 
fant under  fourteen  years  the  infant  need  not  be  a  party.  Matter 
of  Van  Yranlen,  20  N.  Y.  St.  Kep.  387,  3  IST.  Y.  Supp.  445 ; 
Underhill  v.  Dennis,  9  Paige,  202. 


9T3  Appeal  —  How  Taken  and  Sebved.  1  1229 


CHAPTER  LXIX. 
Proceedings  on  Appeal — Continued — Filing  Notice  of  Ap- 
peal and  Undertaking — Effect  of  Appeal. 

IF  1229.  Appeal  —  How  taken  and  served. 
1230.  Security  to  perfect  appeal. 

1230.  Justification  of  sureties. 

1231.  Appeal  where  decree  is  for  money  or  delivery  of  property. 

1232.  Security  to  stay  proceedings  in  case  of  commitment. 

1233.  Amount   of  undertaking  —  How  fixed. 

1234.  Requisites    of    undertaking. 

1234.  Security  may  be  waived. 

1235.  Deposit  in  lieu  of  undertaking. 

1236.  When  rew  undertaking  required. 

1237.  Decree  for  probate  —  How  far  suspended  by  appeal. 

1238.  EflFect  of  appeal  and  staying  further  proceedings  under  decree. 

1239.  Decree  revoking  probate  not  stayed. 

1240.  When  appeal  stays  proceedings. 

^  1229    Appeal  — How  Taken  and  Served 

An  appeal  must  be  taken  by  the  service,  within  the  State,  upon  each 
party  to  the  special  proceeding,  other  than  the  appellant,  and  upon  the  sur- 
rogate, or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referring 
to  the  decree  or  order  appealed  from,  and  stating  that  the  appellant  appeals 
from  the  same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  the  court  below  appeared  in  person,  the  notice  of 
appeal  must  be  personally  served  upon  him;  where  he  appeared  by  an 
attorney,  it  must  be  served  personally,  either  upon  him  or  upon  his  attorney. 
Where  a  party,  who  was  duly  cited,  did  not  appear  in  the  surrogate's  court, 
notice  of  appeal  must  be  served  upon  him  personally,  if  he  can,  with  due 
diligence,  be  found  within  the  county;  otherwise  it  may  be  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the  surrogate,  or 
the  clerk  of  the  surrogate's  court.  Where  a  person  to  be  served  cannot,  with 
due  diligence,  be  found,  to  make  personal  service  upon  him,  as  prescribed  in 
this  section,  the  surrogate,  or  a  justice  of  the  supreme  court,  may,  by  order, 
prescribe  such  a,  mode  of  service  as  he  thinks  proper;  and  service  in  that 
mode  has  the  same  effect  as  personal  service.  §  2574,  Code  Civ.  Pro. 

Notice  of  appeal  cannot  be  served  by  mail.  Matter  of  Williams^ 
6  Misc.  Eep.  512,  57  'N.  Y.  St.  Eep.  711,  27  K  Y.  Supp.  433. 

It  is  not  required  that  the  grounds  of  appeal  shall  be  stated  in 
the  notice.     Matter  of  Stewart,  135  N.  Y.  413. 

An  appeal  will  be  considered  as  raising  questions  of  law  only, 
unless  the  notice  states  that  questions  of  fact  are  to  be  reviewed. 
Matter  of  Oilman,  92  App.  Div.  462 ;  affd.,  178  N.  Y.  606. 
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^  1230     Security  to  Perfect  Appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except  in  a  case 
specified  in  the  next  section,  or  where  it  is  specially  prescribed  by  law,  that 
security  is  not  necessary  to  perfect  the  appeal,  the  appellant  must  give  a 
written  undertaking,  with  at  least  two  sureties,  to  the  effect  that  the  appel- 
lant will  pay  all  costs  and  damages  which  may  be  awarded  against  him 
upon  the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

§  2577,  Code  Civ.  Pro. 

Upon  filing  the  undertaking  the  proceeding  is  removed  to  the 
Supreme  Court,  and  proceedings  predicated  upon  the  sufficiency 
of  the  undertaking  must  be  taken  in  the  appellate  court.  Du 
Bois  V.  Brown,  1  Dem.  317. 

Effect  of  the  undertaking. 

The  surrogate  has  discretion  to  allow  the  giving  of  the  under- 
taking under  section  2577,  Code  Civ.  Pro.,  after  the  time  to  do 
so  has  expired.  §§  2575,  1303,  Code  Civ.  Pro. ;  Matter  of  Wit- 
mark,  15  Isr.  Y.  St.  Kep.  745. 

Justification  of  sureties;   application  for  new  surety  or  new  bond. 

Section  1335  of  the  Code,  which  provides  for  the  justification  of 
the  sureties  in  an  undertaking  given  to  perfect  an  appeal  within  a 
certain  time  after  notice  of  filing  and  exception  thereto,  relates  to 
appeals  to  the  Court  of  Appeals  and  has  not  been  made  applicable 
to  appeals  from  Surrogates'  Courts. 

There  is  no  provision  in  chapter  18  of  the  Code,  which  provides 
a  complete  system  of  appeals  from  orders  and  decrees  made  in 
Surrogates'  Courts,  altogether  distinct  from  the  provisions  in 
reference  to  appeals  from  other  courts,  nor  is  there  included  within 
any  section  of  the  Code,  made  applicable  to  proceedings  in  Sur- 
rogates' Courts,  a  provision  which  requires  the  sureties  in  an 
undertaking  or  bond,  given  to  perfect  an  appeal  or  for  any  other 
purpose,  to  attend  before  the  surrogate  within  a  certain  time  and 
be  examined  as  to  their  sufficiency. 

From  the  absence  of  such  a  provision,  it  would  seem  that  the 
Legislature  intended  to  dispense  with  the  proceeding  in  respect  to 
all  bonds  and  undertakings  required  to  be  given  in  Surrogates' 
Courts,  and  that  the  sufficiency  of  the  sureties  therein  should  be 
determined  from  the  affidavits  of  justification  which  must  accom- 
pany such  instruments  and  be  subjoined  thereto.  Code  Civ.  Pro., 
§  812. 
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That  such  was  the  intention  of  the  Legislature  is  also  apparent 
from  the  fact  that  express  provision  is  made  in  that  chapter  for  an 
ex  parte  approval  of  all  bonds  and  undertakings  prescribed 
therein,  and  the  approval  is  made  conclusive  proof  of  the  sufficiency 
of  the  sureties,  in  that  the  only  remedy  reserved  to  a  respondent  or 
other  person  interested,  if  the  sureties  are  insufficient  or  become 
insolvent,  is  to  apply  for  an  order  requiring  a  new  bond  or  under- 
taking or  new  or  additional  sureties  as  the  case  may  require. 
Code  Civ.  Pro.,  §§  1308,  2575,  2597. 

There  is  no  intimation  of  a  justification  or  an  allowance  of  sure- 
ties after  the  undertaking  has  been  approved  and  filed  in  the  surro- 
gate's office.  On  the  contrary,  there  is  a  plain  and  explicit 
declaration  in  section  2581  of  the  Code  of  Civil  Procedure,  that 
"  the  filing  of  a  proper  undertaking  and  service  of  the  notice  of 
appeal  perfect  the  appeal."  That  was  the  substance  and  effect 
of  the  provisions  of  the  Revised  Statutes  relating  to  appeal  from 
Surrogates'  Courts,  from  which  this  section  was  taken.  2  E.  S. 
66,  §  56,  610,  §  108. 

It  is  a  matter  in  the  discretion  of  the  surrogate  whether  he  will 
determine  the  sufficiency  of  the  sureties  from  the  affidavits  of  justi- 
fication, or  whether  he  will  require  the  sureties  to  attend  before 
him  and  be  examined  touching  their  sufficiency,  before  approving 
of  the  undertaking.  He  may  establish  a  rule  to  regulate  the  justi- 
fication of  sureties  in  his  own  court,  and  make  a  compliance  there- 
with a  condition  of  his  approval,  as  the  surrogates  of  the  county  of 
jSTew  York  have  done  (Surrogate's  Kules,  16,  17)  ;  but  after  he 
has  approved  of  an  undertaking  and  indorsed  his  approval  thereon, 
it  is  all  the  Code  requires.  There  is,  then,  a  strict  compliance 
with  its  provisions,  and  the  undertaking  is  effectual  for  all  the 
purposes  for  which  it  is  required.  Matter  of  Sheldon,  117  App. 
Div.  357. 

Effect  of  appeal  on  part  decree  not  appealed  from. 

The  right  to  enforce  a  part  of  a  decree  not  appealed  from  is 
not  affected  by  the  appeal.    Matter  of  Witmark,  15  IST.  Y.  St.  Rep. 

745. 

^  1231     Appeal  Where  Decree  is  for  Money  or  Delivery  of 
Property,  etc. 

Notice  of  appeal  by  an  executor,  administrator,  testamentary  trustee, 
guardian,  or  other  person  appointed  by  the  surrogate's  court,  from  a  decree, 
directing  him  to  pay  or  distribute  money,  or  to  deposit  money  in  a  bank 
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or  trtist  company,  or  to  deliver  property;  or  by  an  executor  or  adminiatrator 
from  an  order  granting  leave  to  issue  an  execution  against  him,  as  prescribed 
in  section  1825  of  this  act;  does  not  stay  the  execution  of  the  decree  ap- 
pealed from  unless  the  appellant  gives  an  undertaking,  with  at  least  two 
sureties,  in  a  sum  therein  specified,  to  the  effect  that  if  the  decree  or  order, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will 
pay  all  costs  and  damages,  which  may  be  awarded  against  him  upon  the 
appeal,  and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or,  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  deliver  the  property, 
so  directed  to  be  deposited,  distributed,  or  delivered,  or  the  part  thereof  as 
to  which  the  decree  or  order  is  affirmed.  §  2578,  Code  Civ.  Pro. 

Wlier,e  appellant  fails  to  give  the  undertaking  provided  for  in 
this  section,  the  appeal  does  not  furnish  a  reason  for  not  paying 
legacies  directed  to  be  paid.  Matter  of  Holmes,  79  App.  Div. 
267,  79  K  Y.  Supp.  687;  affd.,  176  K  Y.  604. 

The  undertaking  mentioned  in  this  section  does  not  stay  the 
execution  of  a  decree  appealed  from  unless  the  appeal  has  been 
perfected  by  giving  the  bond  under  section  2577,  Code  Civ.  Pro. 
Matter  of  Witmark,  15  IST.  Y.  St.  Kep.  745. 

^  1232     Security  to  Stay  Proceedings   in   Cace  of  Commit- 
ment. 

An  appeal  from  a  decree  or  an  order,  directing  the  commitment  of  an 
executor,  administrator,  testamentary  trustee,  guardian,  or  other  person 
appointed  by  the  surrogate's  court,  or  an  attorney  or  counsel  employed 
therein,  for  disobedience  to  a  direction  of  the  surrogate,  or  for  neglect  of 
duty;  or  directing  the  commitment  of  a  person  refusing  to  obey  a,  subpoena, 
or  to  testify,  when  required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least,  two  sureties,  in  a  sum  therein  specified,  to  the  effect 
that  if  the  decree  or  order  appealed  from,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will,  within  twenty  days  after  the 
affirmance  or  dismissal,  surrender  himself,  in  obedience  to  the  decree  or 
orders  to  the  custody  of  the  sheriff  of  the  county,  wherein  he  was  directed 
to  be  committed.  If  the  undertaking  is  broken,  it  may  be  prosecuted  in  the 
same  manner,  and  with  the  same  effect,  as  an  administrator's  official  bond; 
and  the  proceeds  of  the  action  must  be  paid  or  distributed,  as  directed  by 
the  surrogate,  to  or  among  the  persons  aggrieved,  to  the  extent  of  the 
pecuniary  injuries  sustained  by  them;  and  the  balance,  if  any,  must  be  paid 
into  the  county  treasury.  §  2579,  Code  Civ.  Pro. 

An  undertaking  under  this  section  stays  execution  after  affirm- 
ance in  Supreme  Court,  where  an  appeal  is  dtily  taken  to  the 
Court  of  Appeals.  Matter  of  Pye,  21  App.  Div.  266,  47  N.  Y. 
Supp.  689. 
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^  1233     Amount  of  Undertaking  —  How  Fixed. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in  either  of 
the  last  two  sections,  must  where  the  appeal  is  taken  from  a  decree  directing 
the  payment,  depositing,  or  distribution  of  money,  be  not  less  than  twice 
the  sum  directed  to  be  paid,  deposited  or  distributed.  Where  the  appeal  is 
taken  from  an  order  granting  leave  to  issue  an  execution,  it  must  be  not 
less  than  twice  the  sum,  to  collect  which  the  execution  may  issue.  In  every 
other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a  judge  of  the  appellate 
court,  who  may  require  proof,  by  affidavit,  of  the  value  of  any  property,  or 
of  such  other  facts  as  he  deems  proper.  The  respondent  may  apply  to  the 
appellate  court,  upon  notice,  for  an  order  requiring  the  appellant  to  increase 
the  sum  so  fixed.  If  such  an  order  is  granted,  and  the  appellant  makes 
default  in  giving  the  new  undertaking,  the  appeal  may  be  dismissed  or  the 
stay  dissolved,  as  the  case  requires.  §  2580,  Code  Civ.  Pro. 

Unless  the  appeal  is  by  a  representative  no  undertaking  can  be 
required  except  the  one  under  section  2577,  Code  Civ.  Pro.,  and 
the  giving  of  that  undertaking  on  an  appeal  by  a  legatee  from  a 
decree  of  judicial  settlement  operates  as  a  stay,  under  the  terms 
of  section  2584,  Code  Civ.  Pro.  Matter  of  Arhenburgh,  11  App. 
Div.  44,  43  K  Y.  Supp.  1150,  affg.  17  Misc.  Eep.  543,  41  N.  Y. 
Supp.  287. 

Undertaking  on  appeal  from  decree  ordering  an  accounting. 

By  turning  to  section  2578  of  the  Code  of  Civil  Procedure,  we 
find  that  it  is  provided  that  an  appeal  from  a  decree  directing  the 
payment  of  money  does  not  stay  the  execution  of  the  decree  unless 
a  certain  undertaking  is  given.  Section  2579,  Code  Civ.  Pro., 
provides  further  in  relation  thereto.  Section  2580,  Code  Civ. 
Pro.,  provides  that,  where  the  appeal  is  taken  from  a  decree  direct- 
ing the  payment  of  money  or  where  it  is  taken  from  an  order 
granting  leave  to  issue  execution,  the  bond  must  not  be  for  less 
than  twice  the  sum  mentioned. 

The  decree  in  the  present  case,  which  is  under  appeal,  does 
neither  of  these  things,  but  simply  directs  the  party  to  account. 
If  it  was  an  appeal  from  the  decree  settling  the  account  and  fixing 
the  amount  that  should  be  paid,  the  foregoing  provisions  would 
apply.  Hence,  in  order  to  determine  the  practice  that  prevails  as 
to  the  decree  in  its  present  form,  we  must  search  elsewhere  in  the 
Code.  Section  2580,  Code  Civ.  Pro.,  states  as  follows:  "In 
every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a  judge 
of  the  appellate  court,  who  may  require  proof,  by  affidavit,  of  the 
value  of  any  property,  or  of  such  further  facts  as  he  deems  proper." 
62 
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Tlie  undertaking  is,  therefore,  not  regular  unless  given  after 
due  application  and  after  the  amount  has  been  fixed.  Matter  of 
Dittrich,  52  Misc.  Eep.  277. 

^  1234     Requisites     of     Undertaking  —  Order     Authorizing 
Prosecutions  —  Distribution  of  Damages. 

An  undertaking,  given  as  prescribed  in  the  last  four  sections,  must  be  to 
the  people  of  the  State;  must  contain  the  name  and  residence  of  each  of  the 
sureties  thereto;  must  be  approved  by  the  surrogate  or  a  judge  of  the 
appellate  court;  and  must  be  filed  in  the  surrogate's  office.  Except  as  other- 
wise specially  prescribed,  the  filing  of  a  proper  undertaking,  and  service  of 
the  notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any  time 
in  his  discretion,  make  an  order  authorizing  any  person  aggrieved  to  bring 
an  action  upon  the  undertaking,  in  his  own  name,  or  in  the  name  of  the 
people.  Where  it  is  brought  in  the  name  of  the  people,  the  damages  col- 
lected must  be  paid  over  to  the  surrogate,  and  distributed  by  him  as  justice 
requires.  §  2581,  Code  Civ.  Pro. 

Security  may  be  waived. 

An  undertaking,  which  the  appellant  is  required,  by  this  chapter,  to  give, 
or  any  other  act  which  he  is  so  required  to  do,  for  the  security  of  the 
respondent,  may  be  waived  by  the  written  consent  of  the  respondent. 

§  1305,  Code  Civ.  Pro. 

^  1235     Deposit  in  Lieu  of  Undertaking. 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an  undertaking, 
he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with  whom  the  judgment  or 
order  appealed  from,  is  entered,  a  sum  of  money,  equal  to  the  amount,  for 
which  the  undertaking  is  required  to  be  given.  The  deposit  has  the  same 
effect,  as  filing  the  undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the  undertaking. 
The  court,  wherein  the  appeal  is  pending,  may  direct  the  mode,  in  which 
the  money  shall  be  kept  and  disposed  of,,  during  the  pendency,  or  after  the 
determination  of  the  appeal.  §  1306,  Code  Civ.  Pro. 

■Undertaking  must  be  filed. 

An  undertaking,  given  as  prescribed  in  this  chapter,  must  be  filed  with  the 
clerk,  with  whom  the  judgment  or  order  appealed  from  is  entered. 

§  1307,  Code  Civ.  Pro. 

^  1236     New  Undertaking  to  be  Given    When  Sureties  Are 
Insolvent,  etc. 

The  court  in  which  the  appeal  is  pending,  upon  satisfactory  proof,  by 
aflSdavit,  that  since  the  execution  of  an  undertaking,  given  as  prescribed 
in  this  chapter,  one  or  more  of  the  sureties  therein  have  become  insolvent; 
or  that  his  or  their  circumstances  have  become  so  precarious,  that  there  is 
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reason  to  apprehend,  that  the  undertaking  is  not  sufficient  for  the  security 
of  the  respondent;  may  make  an  order,  requiring  the  appellant  to  file  a 
new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with  respect  to 
the  original  undertaking.  If  the  appellant  fails  so  to  do,  within  twenty  days 
after  the  ser\'ice  of  a  copy  of  the  order,  or  such  further  time  as  the  court 
allows,  the  appeal  must  be  dismissed,  or  the  order  or  judgment,  from  which 
the  appeal  is  taken,  must  be  executed,  as  if  the  original  undertaking  had 
not  been  given.  §  1308,  Code  Civ.  Pro. 

^  1237     Effect  of  Appeal  —  Order  That  Letters  Issue  —  They 
Are  Litmited  Letters. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a,  will  to  probate,  or 
granting  letters  testamentary,  or  letters  of  administration,  or  from  an 
order  or  judgment  of  the  appellate  division  of  the  supreme  court  affirming 
a  decree  of  the  surrogate  admitting  a  will  to  probate  or  granting  letters 
testamentary  or  letters  of  administration,  does  not  stay  the  issuing  of 
letters,  where,  in  the  opinion  of  surrogate,  manifested  by  an  order,  the 
preservation  of  the  estate  requires  that  the  letters  should  issue.  Letters 
so  issued  confer  upon  the  person  named  therein  all  the  powers  and  authority, 
and  subject  him  to  all  the  duties  and  liabilities  of  an  executor  or  admin- 
istrator in  an  ordinary  case,  except  that  they  do  not  confer  power  to  sell 
real  property  by  virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a 
legacy,  or  distribute  the  unbequeathed  property  of  the  decedent,  until  after 
the  final  determination  of  the  appeal;  and  in  case  letters  shall  have  been 
issued  before  such  appeal  the  executor  or  administrator,  on  a  like  order  of 
the  surrogate,  may  exercise  the  powers  and  authority,  subject  to  the  duties, 
liabilities  and  exceptions  above  provided.  §  2582,  Code  Civ.  Pro. 

The  executors  named  in  tte  will  should  act  under  the  restric- 
tions designated  by  the  section  and  the  surrogate,  and  not  a  tem- 
porary administrator  who  had  been  appointed  before  probate. 
Matter  of  Choate,  105  App.  Div.  356. 

The  appeal  suspends  the  authority  of  an  administrator  cum 
testamento  annexo  until  an  order  is  made  by  the  surrogate  allow- 
ing the  exercise  of  limited  authority.  Matter  of  Place,  5  Dem. 
228. 

Application  to  the  surrogate  for  issue  of  letters  testamentary 
after  appeal  not  granted  where  a  temporary  administrator  has 
been  appointed  and  there  did  not  appear  to  be  a  present  necessity 
for  a  representative  with  more  power.  Matter  of  Oihon,  27  Misc. 
Eep.  626,  59  IST.  Y.  Supp.  494. 

This  section  seems  to  contemplate  an  express  order  enabling 
the  representative  to  act.  Matter  of  Hopkins,  95  App.  Div. 
57,  affg.  41  Misc.  Eep.  83,  85  K  Y.  Supp.  35. 
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^  1238    Effect   of  Appeal   in   Staying  Further  Proceedings 
Under  a  Decree. 

The  practice,  as  laid  down  by  the  Code  of  Civil  Procedure,  re- 
specting appeals,  seems  to  be  fairly  clear,  and  not  difficult  of 
application.  Appeals  from  the  Surrogate's  Court  are  regulated 
by  article  4,  title  2,  chapter  18,  Code  Civ.  Pro.  This  includes 
sections  2568  to  2589,  Cede  Civ.  Pro.  These  provisions,  how- 
ever, do  not  apply  to  an  appeal  from  the  Appellate  Division  to 
the  Court  of  Appeals.  In  re  Boss,  87  E".  Y.  514;  Hewlett  v. 
Elmer,  103  id.  164,  8  IST.  E.  387.  For  the  practice  of  appeals  to 
the  Court  of  Appeals  we  must  look  to  title  2  of  chapter  12  of  the 
Code  of  Civil  Procedure,  which  embraces  sections  1324  to  1339, 
Code  Civ.  Pro.  This  title  applies  irrespective  of  the  courts  in 
which  the  action  originated.  Section  1326,  Code  Civ.  Pro.,  re- 
quires, to  render  a  notice  of  appeal  effectual  to  the  Court  of  Ap- 
peals, that  an  undertaking  in  the  sum  of  $500  shall  be  given, 
and  that  upon  the  giving  of  such  undertaking  the  appeal  is  per- 
fected. Section  1327,  Code  Civ.  Pro.,  provides  that,  if  the  judg- 
ment or  order  directs  the  payment  of  money,  execution  is  not 
stayed  unless  an  undertaking  is  given  to  pay  the  amounts  directed 
to  be  paid  in  case  of  affirmance.  There  is  no  special  provision 
in  regard  to  decrees  admitting  wills  to  probate.  The  question 
whether  these  undertakings  operate  as  a  stay  of  proceedings  under 
the  decree  of  the  surrogate  is  to  be  determined  by  title  1  of  chap- 
ter 12,  relating  to  appeals  generally.  Section  1310  of  that  article 
provides  that  "  Where  an  appeal  to  the  General  Term  of  any 
court,  or  to  the  Appellate  Division  of  the  Supreme  Court,  or  to 
the  Court  of  Appeals  or  otherwise,  has  been  heretofore  or  shall 
hereafter  fte  perfected,  as  prescribed  in  this  chapter,  and  the  other 
acts,  if  any,  required  to  be  done,  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  have  been  done,  the  appeal 
stays  all  proceedings  to  enforce  the  judgment  or  order  appealed 
from." 

Where  the  appellant  has  perfected  the  appeal  to  the  Court  of 
Appeals,  and  given  the  security  for  the  money  directed  to  be  paid 
by  the  decree  of  affirmance,  those  are  the  only  acts  which  the  ap- 
pellant is  required  to  do  by  chapter  12,  referred  to  in  this  section. 
In  re  Gihon's  Will,  29  Misc.  Kep.  273,  95  IST.  Y.  St.  Rep.  244,  61 
K  Y.  Supp.  244;  affd.,  49  App.  Div.  635,  63  ISL  Y.  Supp.  1108. 

On  appeal  to  the  Court  of  Appeals  an  undertaking  must  be  given 
to  stay  execution  of  the  judgment,  or  the  judgment  creditor  may 
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proceed  to  collect  his  judgment.     Matter  of  Sherwood,  75  App. 
Div.  342. 

^  1239    Decree  Revoking  Probate,  etc.,  Not  Stayed. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  revoking 
letters  testamentary,  letters  of  administration,  or  letters  of  guardianship; 
or  from  a  decree  or  an  order,  suspending  an  executor,  administrator,  or 
guardian,  or  removing  or  suspending  a  testamentary  trustee,  or  a  free- 
holder, appointed  to  execute  a  decree,  as  prescribed  in  title  fifth  of  this, 
chapter,  or  appointing  a  temporary  administrator,  or  an  appraiser  of  per- 
sonal property  does  not  stay  the  execution  of  the  decree  or  order  appealed 
from.  §  2583,  Code  Civ.  Pro. 

In  the  cases  provided  for  in  this  section  there  is  no  provision  for 
any  other  undertaking  to  effect  a  stay.  Femhacher  v.  Fernbacher, 
4  Dem.  227. 

This  section  embraces  an  appeal  from  a  decree  removing  a  testa- 
mentary trustee.  Stout  v.  Betts,  74  Hun,  266,  56  N.  Y.  St.  Eep. 
356,  26  K  Y.  Supp.'809. 

^  1240    Perfected  Appeal  Stays  Proceedings  in  Other  Cases. 

Except  as  otherwise  expressly  prescribed  in  this  article,  a  perfected  appeal 
has  the  effect,  as  a  stay  of  the  proceedings  to  enforce  the  decree  or  order 
appealed  from,  prescribed  in  section  1310  of  this  act,  with  respect  to  a  per- 
fected appeal  from  a  judgment.  §  2584,  Code  Civ.  Pro. 

The  appeal  in  a  probate  case  removes  the  matter  to  the  ap- 
pellate court  and  the  surrogate  has  no  jurisdiction  to  make  any 
further  order  in  relation  to  such  proceeding.  Matter  of  Murphy, 
79  App.  Div.  541,  81  N.  Y.  Supp.  102. 

Appeal  from  order  denying  application  for  commission  does  not 
stay  the  hearing.    Henry  v.  Henry,  4  Dem.  253. 

Appeal  from  an  order  denying  right  to  intervene  not  sufficient 
to  stay  proceedings  under  probated  will.  Matter  of  Evans,  33 
Misc.  Eep.  671,  68  IST.  Y.  Supp.  937;  affd.,  58  App.  Div.  502,  69 
N.  Y.  Supp.  482. 
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Proceedings  on  Appeal — Continued — Proceedings  in  the 
Appellate  Court  and  After  Decision. 

T[  1241.  Proceedings  in  appellate  court. 

1242.  Power  of  appellate  court  —  Further  testimony. 

1243.  Judgment  or  order  upon  appeal. 

1244.  Mode  of  enforcing  affirmed  or  modified  judgment. 

1244.  Mode  of  enforcing  affirmed  or  modified  order. 

1245.  Mode  of  canceling  docket  of  reversed  or  modified  judgment. 
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.1246.  Restitution,  when  awarded. 
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1248.  Review  of  verdict  after  jury  trial  in  real  estate  proceeding. 

1249.  Costs  of  appeal. 

1249  Costs  on  appeal  from  order. 

1250.  Appeal  when  adverse  party  has  died. 

1250.  Proceedings   when   party   dies   pending   appeal. 

1250.  Order  of  substitution  upon  death  of  party. 

1251.  How  party  and  cause  designated  upon  appeal. 

1252.  Action  upon  undertaking  given  on  appeal. 

1253.  Defects  in  proceeding  may  be  supplied. 

^  1241     Appeal  —  Proceedings  Thereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made  upon  an 
appeal  from  a  decree  or  an  order  of  a  surrogate's  court  must  be  entered 
with  clerk  of  the  appellate  division,  and  a  certified  copy  thereof  annexed 
to  the  papers  transmitted  from  the  court  below  upon  which  the  appeal  was 
heard,  must  be  transmitted  to  the  court  from  which  the  appeal  was  taken, 
and  the  court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determination  of  the  appellate  division  into  effect. 

§  2585,  Code  Civ.  Pro. 

The  order  entered  must  oonform  strictly  to  the  remittitur.  Zajjf 
V.  Carter,  90  App.  Div.  407,  86  JST.  T.  Supp.  175;  Matter  of 
Protestant  E.  P  8.,  86  N.  Y.  396 ;  Isola  v.  Weher,  12  App.  Div. 
267,  42  K  T.  Supp.  615. 

Since  the  change  in  the  law  made  in  1895  the  cases  of  Mat- 
ter of  Campbell  (48  Hun,  417)  and  Matter  of  Patterson  (63 
id.  529)  are  no  longer  applicable.  Matter  of  Hophins,  41  Misc. 
Kep.  83,  83  IST.  Y.  Supp.  890. 

The  papers  after  a  trial  in  the  Supreme  Court  or  the  determina- 
tion of  an  appeal  must  he  sent  hack  to  the  surrogate  in  order  that 
his  decree  may  he  entered  thereupon.  Matter  of  Laudy,  35  App. 
Div.  542,  55  N.  Y.  Supp.  99. 
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^  1242     Power  of  Appellate  Court. 

Upon  an  appeal  from  the  determination  of  the  surrogate,  made  upon  an 
Application  pursuant  to  section  2481,  Code  Civ.  Pro.,  subd.  6,  the  appellate 
court  has  the  same  power  as  the  surrogate;  and  his  determination  must  be 
reviewed,  as  if  an  original  application  was  made  to  that  court. 

Part  ot  §  2481,  subd.  6,  Code  Civ.  Pro. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has  the  same 
power  to  decide  the  questions  of  fact,  which  the  surrogate  had;  and  it  may 
in  its  discretion,  receive  further  testimony  or  documentary  evidence,  and 
appoint  a  referee.  §  2500,  Code  Civ.  Pro. 

Under  these  provisions,  a  proceeding  for  the  probate  of  a  will, 
or  the  revocation  of  such  probate,  by  an  appeal  from  the  decree  in 
such  proceeding,  is  removed  into  the  Appellate  Division.  The 
decree  covers  the  whole  question,  whether  a  will  shall  be  admitted 
to  probate.  There  can  be  no  separation  of  the  matter,  leaving  a 
part  in  the  Surrogate's  Court.  The  Appellate  Division  is  given 
power  to  deal  with  the  whole  matter,  even  to  granting  a  new  hear- 
ing. The  Surrogate's  Court  cannot  interfere  and  assume  to  act 
at  all  in  the  matter  of  the  probate  while  it  is  in  the  Appellate  Di- 
vision, because  the  latter  court  has  all  the  power  of  the  Surrogate's 
Court,  and  when  its  work  is  finished  and  it  remits  its  action  and 
decision  to  the  Surrogate's  Court,  the  latter  court  must  make  the 
decree  or  order  directed  by  the  Appellate  Division  —  can  do  noth- 
ing else  —  and  that  decree  or  order  settles  the  whole  matter. 
JSTothing  the  surrogate  might  do,  while  the  matter  was  before  the 
Appellate  Division,  could  interfere  with  the  decree  directed  by 
the  Appellate  Division  to  be  entered.  The  only  proper  construc- 
tion of  these  provisions  of  the  Code,  therefore,  is,  that  while  the 
matter  of  probate  is  in  the  Appellate  Division  and  until  its  work 
is  finished  and  the  matter  is  finally  remitted  to  the  Surrogate's 
Court,  exclusive  jurisdiction  of  the  question  is  in  the  Appellate 
Division,  and  the  Surrogate's  Court  has  no  authority  in  the  prem- 
ises. This  was  the  construction  given  to  these  provisions  by  the 
General  Term,  First  Department,  in  Matter  of  Patterson  (63 
Hun,  529-531)  and  seems  to  be  the  only  construction  permissible. 
Matter  of  Murphy,  79  App.  Div.  541. 

The  appellate  court  has  the  same  power  to  decide  questions  of 
fact  which  the  surrogate  had.  Its  duty  is  not  limited  to  the 
question  whether  there  was  sufiicient  evidence  to  support  the  de- 
cision of  the  surrogate,  but  it  should  determine  for  itself  whether 
the  surrogate  correctly  determined  the  facts.    Matter  of  Warner, 
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53  App.  Div.  565,  65  ]Sr.  Y.  Supp.  1022 ;  Matter  of  Rogers,  10 
App.  Div.  594,  42  JST.  Y.  Supp.  133 ;  Kingsland  v.  Murray,  133 
]Sr.  Y.  170,  a%.  60  Hun,  116 ;  Matter  of  Laudy,  148  IST.  Y.  403, 
modifying  78  Hun,  479,  29  K  Y.  Supp.  136. 

Kemoval  of  jurisdiction  to  appellate  court. 

A  probate  proceeding  by  such  appeal  is  removed  into  the  Su- 
preme Court.  The  Supreme  Ccurt  becomes  a  court  of  original 
jurisdiction,  and  has  the  same  power  to  decide  questions  of  fact 
which  the  surrogate  had,  and  may,  in  its  discretion,  receive  fur- 
ther or  documentary  evidence  and  appoint  a  referee.  §  2586, 
Code  Civ.  Pro.  By  section  2587,  Code  Civ.  Pro.,  the  Supreme 
Court  may  reverse,  affirm,  or  modify  the  decree  or  order  ap- 
pealed from,  and  each  intermediate  order  specified  in  the  notice 
of  appeal,  which  it  is  authorized  by  law  to  review  as  to  any  or 
all  of  the  parties,  and  it  may,  if  necessary  or  proper,  grant  a  new 
trial  or  hearing.  And  by  section  2585,  Code  Civ.  Pro.,  it  is 
provided  that  the  judgment-roll  containing  the  judgment  of  the 
appellate  court  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
of  the  surrogate  from  whom  the  appeal  is  taken.  And  the  sole 
authority  which  the  surrogate  has  for  his  subsequent  action  in 
the  case  is  derived  from  the  judgment-roll  so  filed.  It  is  thus 
apparent  that  when  once  an  appeal  of  this  kind  is  taken  the 
whole  proceeding  becomes  a  proceeding  in  the  Supreme  Court,  and 
remains  in  such  court  until  formally  remitted  back  to  the  surro- 
gate; and  until  it  is  so  remitted  the  orders  and  decrees  in  the 
proceeding  must  be  orders  and  decrees  of  the  Supreme  Court. 
Matter  of  Patterson,  63  Hun,  529,  18  1^.  Y.  Supp.  499, 

An  order  directing  an  accounting  under  section  2727,  Code 
Civ.  Pro.,  rests  in  the  discretion  of  the  surrogate,  and  the  Ap- 
pellate Division  cannot  interfere  with  the  exercise  of  that  dis- 
cretion except  in  cases  where  it  is  abused.  Matter  of  Blum,  83 
App.  Div.  161,  82  ]Sr.  Y.  Supp.  491. 

The  appellate  court  may  in  a  proper  case  refer  a  question  of 
fact  to  a  referee  and  suspend  decision  on  the  appeal  until  the 
coming  in  of  the  report.    Matter  of  Burr,  116  App.  Div.  518. 

Appellate  Division  supplied  finding  of  facts  as  to  value  of  medi- 
cal services.  Matter  of  Snedeher,  95  App.  Div.  149,  88  IST.  Y. 
Supp.  847. 

The  Court  of  Appeals  cannot  review  the  decision  of  the  Appel- 
late Division  upon  a  question  of  fact,  but  can  do  so  when  only  a 
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question  of  law  is  involved.  Matter  of  Toten,  179  IST.  Y.  112, 
revg.  89  App.  Div.  368 ;  which  revd.  38  Misc.  Rep.  349,  77  IST.  Y. 
Supp.  928 ;  Matter  of  Budlong,  126  N.  Y.  423,  a£fg.  54  Hun,  131. 

^  1243     Judgment  or  Order  upon  Appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree  or  order 
appealed  from,  and  each  intermediate  order,  specified  in  the  notice  of  appeal, 
which  it  is  authorized  by  law  to  review,  and  as  to  any  or  all  of  the  parties; 
and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or  hearing.  The  de- 
cree or  order  appealed  from  may  be  enforced,  or  restitution  may  be  awarded, 
as  the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of  this 
act,  with  respect  to  an  appeal  from  a  judgment.  §  2587,  Code  Civ.  Pro. 

Where  upon  appeal  from  surrogate  decree  settling  the  accounts 
of  executors  the  account  is  not  reopened  but  is  sent  back  to  be 
adjusted  as  to  certain  items,  the  decree  is  conclusive  as  to  all  of 
the  questions  passed  upon  and  not  so  referred  back  for  re-exam- 
ination or  correction,  and  they  may  not  be  litigated  upon  the 
second  hearing.     Adair  v.  Brimmer,  95  !N^.  Y.  35. 

The  Appellate  Division  can  affirm  a  judgment  favorable  to  par- 
ties who  ought  to  have  been  made  parties  to  the  appeal  but  have 
not  been  so  made,  but  could  not  reverse.  Lowenhaupt  v.  Stanisics, 
95  App.  Div.  171,  88  IST.  Y.  Supp.  547. 

Power  to  protect  infants  not  appealing. 

"We  consider  that  the  Supreme  Court  has  absolute  power,  sub- 
ject only  to  review  by  the  Court  of  Appeals,  to  protect  the  person 
and  estate  of  infants  and  other  incompetents,  and  that  upon  ap- 
peal to  this  court  an  abuse  of  discretion  exercised  by  any  inferior 
court  to  the  detriment  of  such  infant  may  be  corrected.  The  Su- 
preme Court  of  the  State  of  New  York  has  the  inherent  power 
requisite  to  protect  the  property  and  estates  of  its  wards,  and  so 
even  against  the  decree  of  an  inferior  court  which  tends  to 
jeopardize  or  destroy  the  interest  of  such  ward.  We  think  no 
citation  of  authority  is  necessary  to  support  the  proposition  that  if 
it  comes  to  the  knowledge  of  the  Supreme  Court  by  appeal  by  a 
trustee  that  the  estate  of  an  infant  o-r  other  incompetent  person  in 
his  hands  is  about  to  be  plundered,  whether  under  and  by  virtue  of 
a  decree  of  a  Surrogate's  Court  or  otherwise,  the  Supreme  Court 
has  the  power  to  prevent  the  consummation  of  such  wrong.  Yet 
we  think  that  where  the  decree  made  by  the  Surrogate's  Court  in- 
volves an  abuse  of  discretion,  we  have  ample  power  to  vacate  and 
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set  aside  the  same.  In  Matter  of  Selleck  (111  N.  Y.  284,  290), 
Judge  Gray  said :  "  I  think,  however,  that  we  may  properly  hold 
that  the  exercise  of  discretion  by  the  surrogate  is  somewhat  quali- 
fied by  the  words  in  section  2557  '  as  justice  requires,'  and  that 
the  presence  of  these  words  would  authorize  the  interposition  of 
an  appellate  court,  where  there  had  been  an  abuse  of  discretion 
and  a  violation  of  justice.  Broad  as  the  language  of  the  section 
is,  I  think  the  Legislature  should  not  be  deemed  to  have  intended 
that  there  should  be  no  redress  in  cases  of  an  abuse  of  discretion 
by  the  surrogate,  and  that  that  view  finds  support  in  the  words 
quoted."  Matter  of  Stevens,  114  App.  Div.  614;  affd.,  188  N.  Y. 
589 ;  reported  below,  46  Misc.  Eep.  623,  96  N.  Y.  Supp.  2S7. 

^  1244  Mode  of  Enforcing  Affirmed  or  Modified  Judgment. 
Where  a  judgment,  from  which  an  appeal  has  been  taken,  from  one  court 
to  another,  is  Tvholly  er  partly  affirmed,  or  is  modified,  upon  the  appeal,  it 
must  be  enforced,  by  the  court  in  which  it  was  rendered,  to  the  extent  per- 
mitted by  the  determination  of  the  appellate  court,  as  if  the  appeal  there- 
from had  not  been  taken.  §  1319,  Code  Civ.  Pro. 

Enforcing  affirmed  or  modified  cider. 

Where  a  final  order,  from  which  an  appeal  has  been  taken,  from  one  court 
to  another,  as  prescribed  in  title  fifth  of  this  chapter,  is  wholly  or  partly 
affirmed,  or  is  modified,  upon  the  appeal,  the  appellate  court  may  enforce 
its  order,  or  may  direct  the  proceedings  to  be  remitted,  for  that  purpose,  to 
the  court  below,  or  to  the  judge  who  made  the  order  appealed  from. 

§  1320,  Code  Civ.  Pro. 

^  1245     Mode  of   Canceling  Docket  of  Reversed  or  Modified 
Judment. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  has  been  reversed,  or  has  been  affirmed  as  to  part  only 
of  the  sum,  upon  an  appeal,  taken  as  prescribed  in  title  third  or  fourth  of 
this  chapter;  and  an  appeal  to  the  court  of  appeals  is  not  taken  and  per- 
fected, and  the  security  required  to  stay  execution  is  not  given,  within  ten 
days  after  the  entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office 
where  the  judgment  appealed  from  is  entered,  the  clerk  must  make  a  minute 
of  the  reversal  of  the  judgment,  or  of  the  amount  to  which  it  has  been 
reduced,  upon  his  docket-book,  in  each  place,  where  the  judgment  is  dock- 
eted. A  transcript  of  the  docket,  as  thus  corrected,  must  be  furnished  by 
him,  and  may  be  filed  in  any  county  clerk's  office,  where  the  original  judg- 
ment is  docketed,  as  prescribed  by  law,  with  respect  to  the  original  docket; 
and  thereupon  the  county  clerk  must  correct  his  docket  accordingly.  The 
lien  of  a  judgment,  the  docket  of  which  is  not  corrected,  as  prescribed  in 
this    section,   remains    unaffected   by    the    reversal    or    modification    thereof, 
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until  the  decision  of  the  court  of  appeals,  upon  an  appeal  from  the  judg- 
ment reversing  or  modifying  the  same,  or  the  expiration  of  the  time  to 
take  such  an  appeal.  §  1321,  Code  Civ.  Pro. 

Canceling  docket  —  When  reversal,  etc.,  was  by  Court  of  Appeals. 

Where  a  iinal  judgment  for  a  sum  of  money,  or  directing  the  payment  of 
a  sum  of  money,  has  been  reversed,  or  affirmed  as  to  part  only  of  the  sum, 
upon  an  appeal  to  the  court  of  appeals,  the  docket  may  be  corrected,  as 
prescribed  in  the  last  section,  at  any  time  after  the  remittitur  has  been  filed 
in  the  court  below.  §  1322,  Code  Civ.  Pro. 

^  1246     Restitution  —  When  Awarded. 

When  a  final  judgment  or  order  is  reversed  or  modified,  upon  appeal,  the 
appellate  court,  or  the  general  term  of  the  same  court,  as  the  case  may  be, 
may  make  or  compel  restitution  of  property,  or  of  a  right,  lost  by  means 
of  the  erroneous  judgment  or  order;  but  not  so  as  to  affect  the  title  of  a 
purchaser  in  good  faith  and  for  value.  When  property  has  been  sold,  the 
court  may  compel  the  value,  or  the  purchase  price,  to  be  restored,  or  de- 
posited to  abide  the  event  of  the  action,  as  justice  requires.  When  the 
appeal  is  from  a  judgment  in  favor  of  the  owner  of  real  estate,  in  an  action 
to  set  aside  a  conveyance  thereof,  or  in  an  action  to  compel  the  specific 
performance  of  a  contract  for  the  sale  thereof,  such  owner  shall  have  the 
same  right  to  sell  or  dispose  of  the  same  as  though  no  appeal  had  been 
taken;  unless  the  appellant  shall  file  with  the  clerk  of  the  court  a  written 
undertaking,  in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a  notice 
to  the  respondent  of  at  least  ten  days,  and  to  be  approved  by  such  court 
or  judge,  to  the  effect  that  the  appellant  will,  in  case  the  judgment  appealed 
from  shall  be  affirmed,  pay  to  such  owner  such  damages  as  he  may  suffer 
by  reason  of  such  appeal,  not  exceeding  the  amount  of  the  penalty  in  such 
undertaking.  Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in  good  faith 
and  for  a  valuable  consideration,  after  said  judgment  and  before  the  filing 
of  such  undertaking,  shall  be  as  valid  as  if  such  undertaking  had  not  been 
filed.  In  case  such  undertaking  shall  not  be  filed,  the  respondent  shall  be 
entitled,  at  any  time  during  such  appeal,  to  an  order  discharging  of  record 
any  notice  of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real  estate, 
also  cancelling  and  discharging  of  record  said  contract,  in  case  the  same  has 
been  recorded.  §  1323,  Code  Civ.  Pro. 

C[  1247     Award    of   Jury   Trial    upon    Reversal    in    Probate 
Cases. 

Where  the  reversal  or  modification  of  a  decree  by  the  appellate  court  is 
founded  upon  a  question  of  fact,  the  appellate  court  must,  if  the  appeal 
was  taken  from  a  decree  made  upon  a  petition  to  admit  a  will  to  probate, 
or  to  revoke  the  probate  of  a  will,  make  an  order,  directing  the  trial,  by  a 
jury,   of  the   material   questions   of   fact,   arising   upon  the   issues   between 
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the  parties.  Such  an  order  must  state,  distinctly  and  plainly,  the  questions 
of  fact  to  be  tried;  and  must  direct  the  trial  to  take  place,  either  at  a  trial 
term  of  the  supreme  court  specified  in  the  order;  or  in  the  county  court  of 
the  county  of  the  surrogate.  After  the  trial,  a  new  trial  may  be  granted, 
as  prescribed  in  section  two  thousand  five  hundred  and  forty-eight  of  this 
act.  §  2588,  Code  Civ.  Pro. 

New  trial. 

This  section  specifies  the  circumstances  under  which  motion  for 
new  trial  should  be  entertained  in  a  case  specified  in  that  section, 
and  does  not  confer  jurisdiction  upon  the  surrogate  to  grant  new 
trials  in  such  case.  Matter  of  Patterson,  63  Hun,  529,  44  IST.  Y. 
St.  Eep.  842,  18  IST.  Y.  Supp.  499. 

Where  there  is  no  conflict  in  the  evidence  as  to  the  facts,  this 
section  does  not  apply  and  a  jury  trial  should  not  be  ordered. 
Matter  of  Hunt,  110  N.  Y.  278,  affg.  42  Hun,  434;  Matter  of 
Laudy,  148  IST.  Y.  403,  modifying  78  Hun,  479,  29  IST.  Y.  Supp. 
136. 

Where  the  reversal  is  founded  upon  a  question  of  law  only,  this 
section  does  not  apply.    Matter  of  Martin,  98  N.  Y.  193. 

A  final  judgment  establishing  the  validity  of  a  will  on  an  appeal 
from  Surrogate's  Court  in  conclusive  only  as  to  the  personal  estate 
and  the  heir  may  litigate  its  validity  as  to  real  estate  again  in 
partition  or  under  section  2653a,  Code  Civ.  Pro.,  and  possibly 
obtain  a  different  result.  Bowen  v.  Sweeney,  89  Hun,  359,  35 
]Sr.  Y.  Supp.  400,  69  N.  Y.  St.  Eep.  785 ;  affd.,  154  N.  Y.  780. 

Awarding  a  jury  trial  in  probate  cases. 

It  is  the  settled  rule  in  this  State  that  if  upon  appeal  it  appears 
that  the  disposition  of  the  questions  of  fact  raised  by  the  evidence 
is  not  free  from  doubt  and  the  surrogate's  decision  is  not  entirely 
satisfactory,  the  question  of  fact  will  be  sent  to  a  jury  for  deter- 
mination. Such  was  expressly  stated  to  be  the  rule  in  Matter  of 
Dixon  (42  App.  Div.  481)  ;  Matter  of  Drake  (45  App.  Div.  206). 

In  Matter  of  Brunor  (21  App.  Div.  259),  the  court  said :  "  The 
evidence  given  upon  the  part  of  the  proponent  tended  to  establish 
that  the  will,  as  made  and  executed,  was  the  voluntary  act  of  the 
testatrix,  and  that  she  was  uninfluenced  by  any  other  considera- 
tions than  a  desire  to  leave  all  of  the  property  then  at  her  dis- 
posal to  her  husband.  A  jury  upon  a  trial  of  such  issue  would  be 
justified  in  so  finding,  upon  the  testimony  now  before  us.  The 
question,  however,  in  cases  of  this  kind,  does  not  depend  upon  the 
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consideration  as  to  whether  the  surrogate  might  have  found  from 
the  evidence  that  the  will  was  the  free  and  voluntary  act  of  the 
testatrix,  or  that  a  jury  might  so  find.  But,  rather,  is  it  to  be 
solved  by  a  consideration  of  the  whole  evidence  as  a  de  novo  ques- 
tion ;  and  if,  upon  such  consideration,  the  mind  of  the  court  is  in 
doubt  upon  the  question  of  whether  the  will  is  the  free  and 
voluntary  act  of  the  testatrix,  it  becomes  a  question  of  fact  for  the 
determination  of  a  jury,  and  it  is  the  duty  of  the  court  to  set 
aside  the  probate  and  direct  a  trial  of  the  issues." 

In  Matter  of  Lansing  (17  N.  Y.  St.  Kep.  440),  the  court  (per 
Learned,  P.  J.),  said:  "  It  is  our  duty  to  examine  the  case  de 
novo,  and  unless  we  are  satisfied  that  the  probate  should  be  granted 
and  have  no  doubt  on  that  point,  we  should  revej-se  the  decree  and 
order  issues  to  be  tried."    Rowland  v.  Taylor,  53  N".  Y.  627. 

In  Matter  of  Ellick  (19  Wkly.  Dig.  231),  a  case  decided  by  the 
General  Term,  Third  Department,  the  court  said :  "  Where,  upon 
appeal  from  the  decree  of  a  surrogate,  refusing  to  admit  a  will  to 
probate  on  the  gromid  of  undue  influence,  the  court  is  in  doubt, 
upon  the  testimony,  as  to  the  correctness  of  the  surrogate's  deci- 
sion, the  proponent  is  entitled  to  have  the  case  reconsidered  before 
a  jury,  and  the  court  may  order  it  to  be  tried  by  a  jury  at  the 
circuit."  Matter  of  Tompkins,  69  App.  Div.  474,  74  N".  Y.  Supp. 
1002. 

Since  the  only  favorable  result  of  an  appeal  will  be  a  new  trial 
before  a  jury,  that  can  be  obtained  by  a  new  proceeding  under 
section  2653a,  Code  Civ.  Pro.  Matter  of  Austin,  35  App.  Div. 
278,  55  N.  Y.  Supp.  52. 

^  1248  Review  of  Verdict  After  Jury  Trial  in  Real  Estate 
Proceeding,  and  in  Probate  Proceeding  in  New 
York  County. 

Real  estate  proceeding. 

A  trial  by  jury  pursuant  to  an  order  made  in  a  proceeding  for  the  dis- 
position of  the  real  property  of  a.  decedent  made  as  prescribed  in  the  last 
section,  can  be  reviewed,  in  the  first  instance,  only  upon  a  motion  for  a  new 
trial.  A  new  trial  may  be  granted  by  the  surrogate  or  the  court  in  which 
the  trial  took  place,  or,  if  it  took  place  at  a  trial  term  of  the  supreme  court 
by  the  supreme  court,  in  a  case  where  a  new  trial  of  specific  questions  of 
fact,  tried  by  a  jury  pursuant  to  an  order  for  such  trial  made  in  an  action, 
would  be  granted.  The  verdict  of  the  jury  must  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took  place. 

§  2548,  Code  Civ.  Pro. 
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Probate  of  will  in  New  York  county. 

Such  issues  of  fact  shall  be  tried  by  jury,  and  the  verdict  can  be  reviewed 
only  by  a  motion  for  a  new  trial  upon  the  minutes  of  the  judge.  Such  motion 
must  he  made  within  ten  days  after  the  verdict  is  rendered.  A  new  trial  may 
be  granted  upon  exceptions,  or  because  the  verdict  was  rendered  upon  in- 
sufficient evidence  or  is  against  the  evidence  or  the  weight  of  evidence.  An 
appeal  lies  to  the  appellate  division  of  the  supreme  court  from  the  order 
granting  or  refusing  a  new  trial.  An  appeal  must  be  taken  by  serving  written 
notice  of  appeal  upon  the  clerk  of  the  court,  and  upon  the  attorney  for  the 
respondent,  within  ten  days  after  the  service  upon  the  attorney  for  the  appel- 
lant of  the  order  appealed  from,  and  of  written  notice  of  the  entry  thereof. 
The  appeal  shall  be  heard  upon  a  case  containing  all  the  evidende;  and  an 
error  in  the  admission  or  exclusion  of  evidence,  or  in  any  other  ruling  or 
direction  of  the  judge  upon  the  trial  may,  in  the  discretion  of  the  court,  be 
disregarded  if  substantial  justice  does  not  require  that  there  should  be  a  new 
trial.  If  a  motion  to  set  aside  the  verdict  be  not  made,  or  if  at  the  termina- 
tion of  the  proceedings  for  its  review,  the  verdict  is  sustained,  the  supreme 
court  shall  certify  to  the  surrogate's  court  the  verdict,  which  shall  be  final 
and  conclusive  upon  the  parties  to  the  litigation  and  their  privies.  Thereafter 
all  proceedings  relating  to  the  will  and  to  the  estate  of  the  decedent  shall  be 
had  in  the  surrogate's  court.  The  original  will  shall  be  returned  to  the 
surrogate's  court  at  the  time  the  .verdict  is  certiiied  thereto.  The  costs  shall 
be  taxed  in  the  surrogate's  court,  and  shall  be  the  same,  and  shall  be  awarded 
in  the  same  manner  as  if  the  proceedings  had  been  heard  by  the  surrogate. 

From  §  2547,  Code  Civ.  Pro. 

^  1249     Appeal  —  Costs. 

The  costs  of  an  appeal  where  they  are  awarded  in  the  surrogate's  court 
are  the  same  as  if  they  were  awarded  in  the  supreme  court. 

From  §  2560,  Code  Civ.  Pro. 

The  appellate  court  may  award  to  the  successful  party  the  costs  of  the 
appeal;  or  it  may  direct  that  they  abide  the  event  of  a  new  trial,  or  of  the 
subsequent  proceedings  in  the  surrogate's  court.  In  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  personally  by  the  unsuc- 
cessful party,  as  directed  by  the  appellate  court;  or,  if  such  a  direction  is 
not  given,  as   directed  by  the  surrogate.  §   2589,  Code   Civ.  Pro. 

The  surrogate's  power  to  direct  as  to  costs  on  appeal  applies 
only  to  the  source  from  which  they  are  to  be  paid,  and  does  not 
authorize  him  to  award  costs  where  none  are  allowed  in  the  appel- 
late court.     Schell  v.  Hewitt,  1  Dem.  249. 

Where  costs  to  the  representative  are  refused  on  appeal,  such 
refusal  includes  expenses  and  disbursements  for  attorney  fees, 
and  the  surrogate  has  no  right  to  reimburse  such  representative 
from  the  funds  of  the  estate.  In  re  McEchron,  55  App.  Div.  147, 
67  K  Y.  Supp.  18. 
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For  the  amount  of  costs  on  appeal  see  section  3251,  subd.  4, 
Code  Civ.  Pro. 

Costs  imposed  upon  the  appellant  personally.  Matter  of  Martin, 
98  K  Y.  193. 

After  trial  of  jury  the  matter  of  costs  rests  with  the  surrogate, 
unless  the  appellate  court  has  directed  otherwise.  Matter  of 
Campbell,  48  Hun,  417,  16  N.  Y.  St.  Kep.  483,  1  N.  Y.  Supp. 
231. 

As  to  the  duty  of  the  surrogate  when  the  Court  of  Appeals  has 
afBrmed  upon  questions  of  law,  see  Matter  of  Hopkins,  41  Misc. 
Eep.  83 ;  affd.,  93  App.  Div.  618. 

Costs  can  be  awarded  to  the  successful  party  only.  Sections 
3230—3240,  Code  Civ.  Pro.,  refer  only  to  such  eases  as  are  not 
otherwise  provided  for  in  the  court.  Matter  of  Wilson,  103  IST.  Y. 
374;  Matter  of  Budlong,  100  id.  203,  affg.  33  Hun,  235. 

When  costs  may  include  disbursements. 

Cost  of  stenographer's  minutes  required  by  the  respondent  to 
enable  him  to  make  amendments  to  the  case  may  be  taxed,  unless 
the  appellant  tenders  the  minutes  for  use  of  the  respondent. 
Bremer  v.  Manhattan  By.  Co.,  51  Misc.  Eep.  96 ;  Starkweather  v. 
Sandstorm,  113  App.  Div.  401. 

Where  an  order  of  the  surrogate  is  reversed  "  with  costs  "  no 
disbursements  can  be  included  in  the  costs  to  be  taxed  by  the  sur- 
rogate. Matter  of  Bolte  (Steencken) ,  58  App.  Div.  85,  68  IST.  Y. 
Supp.  444. 

When  the  Court  of  Appeals  awards  to  a  party  costs  in  the  trial 
court  the  award  carries  with  it  not  only  the  taxable  costs  and  tax- 
able disbursements,  but  such  further  sum  (if  any)  by  way  of 
extra  allowance  as  that  court,  in  the  exercise  of  a  sound  discretion, 
may  award.    Hascall  v.  King,  165  IST.  Y.  288. 

Costs  on  appeal  from  order. 

Where  the  appeal  is  from  a  final  order  in  a  special  proceeding, 
section  3240  of  the  Code  applies,  and  the  costs  should  be  taxed 
at  the  rates  allowed  upon  an  appeal  from  a  judgment  taken  to  the 
same  court  and  in  like  manner.  It  is  not  necessary  in  such  a  case 
to  specify  that  disbursements,  as  well  as  costs,  are  awarded,  for 
under  the  provisions  of  section  3256  of  the  Code  the  award  of 
costs  carries  with  it  certain  disbursements  therein  particularly 
specified.    Matter  of  Bahcock,  86  App.  Div.  563. 
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Cost  on  appeal  from  intermediate  order.' 

On  an  appeal  from  an  order  the  "  costs  "  which  may  be  allowed 
are  $10  and  printing  disbursements  (§  3251,  subd.  4,  Code  Civ 
Pro.),  but  where  no  disbursements  are  allowed  by  the  appellate 
court  the  lower  court  cannot  tax  and  allow  such  disbursements, 
as  such  court  must  follow  strictly  the  order  from  the  court  above. 
Cassidy  v.  McFarland,  139  IST.  Y.  2.09;  Matter  of  Steencken,  58 
App.  Div.  86. 

Transfer  tax. 

An  order  vacating  assessment  of  a  tax  is  a  final  order  in  a  special 
proceeding  and  the  costs  on  appeal  therefrom  are  governed  by  sec- 
tion 3240,  Code  Civ.  Pro.  Matter  of  BahcocJc,  86  App.  Div.  563, 
83  ]Sr.  Y.  Supp.  1020. 

Costs  of  defending  an  appeal  from  a  final  decree  cannot  be  allowed  out  of 
the  balance  found  on  hand  by  such  decree. 

Where  a  representative  defends  an  appeal  from  a  final  decree  on 
judicial  settlement  there  seems  to  be  no  provision  whereby  the 
surrogate  may  allow  such  expenses  from  the  fund  adjudged  by  the 
decree  to  be  on  hand  for  distribution.  Such  jurisdiction  is  con- 
ferred upon  the  appellate  court,  and  the  surrogate  can  only  enter 
such  an  order  as  he  is  commanded  to  enter  by  such  court.  In  re 
McEchron,  55  App.  Div.  147,  67  IST.  Y.  Supp.  18. 

^  1250     Appeal  When  Adverse  Party  Has  Died. 

Where  the  adverse  party  has  died,  since  the  making  of  the  order,  or  the 
rendering  of  the  judgment  appealed  from,  or  where  the  judgment  appealed 
from  was  rendered,  after  his  death,  in  a  case  prescribed  by  law,  an  appeal 
may  be  taken,  as  if  he  was  living;  but  it  cannot  be  heard,  until  the  heir, 
devisee,  executor,  or  administrator,  as  the  case  requires,  has  been  substi- 
tuted as  the  respondent.  In  such  a  ease,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order  appealed  from, 
must  recite  the  fact  of  the  adverse  party's  death;  and  the  undertaking 
enures,  after  substitution,  to  the  benefit  of  the  person  substituted. 

§  1297,  Code  Civ.  Pro. 
Proceedings,  when  party  dies,  pending  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal  is  heard,  or  has 
heretofore  died  and  the  appeal  has  not  been  heard,  if  an  order,  substituting 
another  person  in  his  place,  is  not  made,  within  three  months  after  his 
death,  or  where  he  has  heretofore  died  within  three  months  after  this 
section  takes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  in  its 
discretion,  make  an  order,  requiring  all  persons  interested  in  the  decedent's 
estate,  to  show  cause  before  it,  why  the  judgment  or  order  appealed  from 
should  not  be   reversed   or  aflBrmed,   or  the  appeal  dismissed,  as  the  case 
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requires.  The  order  must  specify  a  da,y  when  cause  is  to  be  shown,  which 
must  not  be  less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon  the  return 
day  of  the  order,  or  at  a  subsequent  day,  appointed  by  the  court,  if  the 
proper  person  has  not'  been  substituted,  the  court,  upon  proof,  by  affidavit, 
that  notice  has  been  given,  as  required  by  the  order,  may  reverse  or  affirm 
the  judgment  or  order  appealed  from,  .or  dismiss  the  appeal,  or  make  such 
further  order  in  the  premises,  as  justice  requires.        §  1298,  Code  Civ.  Pro. 

Order  of  substitution  upon  death  of  party. 

Where  the  appeal  is  from  one  court  to  another,  an  application  for  an 
order  of  substitution,  as  prescribed  by  the  last  three  sections,  must  be  made 
to  the  appellate  court.  Where  personal  service  of  notice  of  application  for 
an  order  has  been  made,  within  the  State,  upon  the  proper  representative 
of  the  decedent,  an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party.  §  1299,  Code  Civ.  Pro. 

^  1251    Parties    to    Appeal  —  How    Designated  —  Title    of 
Cause. 

The  party  or  person  appealing  is  designated  as  the  appellant,  and  the 
adverse  party  as  the  respondent.  After  an  appeal  is  taken  to  another  court, 
the  name  of  the  appellate  court  must  be  substituted,  for  that  of  the  court 
,  below,  in  the  title  of  the  action  or  special  proceeding,  and  in  any  case,  the 
name  of  the  county,  if  it  is  mentioned,  may  be  omitted;  otherwise  the  title 
shall  not  be  changed,  in  consequence  of  the  appeal. 

§  1295,  Code  Civ.  Pro. 

^  1252    Action    upon     Undertaking  —  When     Not     to     be 
Brought. 

An  action  shall  not  be  maintained  upon  an  undertaking  given  upon  an 
appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth  of  this  .chapter, 
until  ten  days  have  expired  since  the  service  upon  the  attorney  for  the 
appellant,  and  upon  the  sureties  on  such  undertaking,  of  a  written  notice 
of  the  entry  of  a  judgment  or  order,  affirming  the  judgment  or  order  ap- 
pealed from,  or  dismissing  the  appeal.  Such  service  may  be  made  by  mail- 
ing such  notice  in  a  postpaid  wrapper,  addressed  to  said  surety  or  sureties 
at  the  last  known  post-office  address  of  such  surety  or  sureties.  Where  an 
appeal  to  the  court  of  appeals  from  that  judgment  or  order  is  perfected, 
and  security  is  given  thereupon,  to  stay  the  execution  of  the  judgment  or 
order  appealed  from,  an  action  shall  not  be  maintained  upon  the  undertaking 
given  upon  the  preceding  appeal,  until  after  the  final  determination  of  the 
appeal  to  the  court  of  appeals.  §  1309,  Code  Civ.  Pro. 

^  1253    Defects  in  Proceedings  May  be  Supplied. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the  notice  of 
appeal,  either  upon  the  clerk  or  upon  the  adverse  party,  or  his  attorney,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to  serve  it  upon 
63 
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the  other,  or  to  do  any  other  act,  necessary  to  perfect  the  appeal,  or  to  stay 
the  execution  of  the  judgment  or  order  appealed  from;  the  court  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts,  may,  in  its 
discretion,  permit  the  omission  to  be  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires.  §  1303,  Code  Civ.  Pro. 

This  section  is  made  applicable  to  Surrogate's  Court  by  section 
2575,  Code  Civ.  Pro.,  and  under  it  the  appellate  court  has  full 
power  to  permit  an  applicant  to  file  a  new  undertaking  or  to  do 
any  other  act  necessary  to  perfect  an  appeal  from  Surrogate's 
Court.    Matter  of  Sheldon,  117  App.  Div.  357. 
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^  1254     Guardianship  of  Infants. 

There  are  four  classes  of  guardianships  each  separate  from  the 
other  and  each  governed  in  part  by  its  own  peculiar  rules  and 
regulations : 

a.  Guardian  in  socage  which  concerns  the  real  estate  of  tha 
infant  only,  and  belongs,  without  appointment,  to  the  persons  men- 
tioned in  section  50  of  the  Domestic  Relations  Law. 

b.  Guardian  by  deed  obtains  his  authority  to  act  as  a  general 
guardian  of  the  infant's  person  and  property  by  the  recording  of 
the  deed  in  the  proper  county  clerk's  office  within  three  months 
after  the  death  of  the  grantor. 

ISTo  ^etters  of  guardianship  are  issued  but  such  guardian  is  sub- 
ject to  the  control  of  the  surrogate  of  the  county  in  which  the  deed 
is  recorded. 

c.  Guardian  by  will  obtains  his  authority  from  the  will  which 
must  be  duly  proved  in  the  proper  surrogate's  office  and  letters 
thereon  are  duly  issued.  Such  a  guardian  has  the  custody  and 
control  of  the  person  and  estate  of  the  infant  and  is  subject  to  the 
control  of  the  surrogate. 

d.  Guardian  by  judicial  appointment  secures  his  authority  from 
the  surrogate  and  is  at  all  times  subject  to  his  direction  and  con- 
trol. 

^  1255     Duties  and  Liabilities  of  All  General  Guardians. 

A  general  guardian  or  guardian  in  socage  shall  safely  keep  the  property 
of  his  ward  that  shall  come  into  his  custody,  and  shall  not  make  or  suffer 


T[  1256  Duties  of  Guaediaw.  996 

any  waste,  sale  or  destruction  of  such  property  or  inheritance,  but  shall 
keep  in  repair  and  maintain  the  houses,  gardens  and  other  appurtenances  to 
the  lands  of  his  ward,  by  and  with  the  issues  and  profits  thereof,  or  with 
such  other  moneys  belonging  to  his  ward  as  shall  be  in  his  possession;  and 
shall  deliver  the  same  to  his  ward,  when  he  comes  to  full  age,  in  at  least  as 
good  condition  as  such  guardian  received  the  same,  inevitable  decay  and 
injury  only  excepted;  and  shall  answer  to  his  ward  for  the  issues  and 
profit  of  the  real  estate,  received  by  him  by  a  lawful  account  to  be  settled 
before  any  court,  judge  or  surrogate  having  authority  to  settle  the  accounts 
of  general  and  testamentary  guardians;  and  any  order,  judgment  or  decree  in 
any  action  or  proceeding  to  settle  such  accounts  may  be  enforced  to  the 
same  extent,  and  in  like  manner  as  in  the  case  of  general  and  testamentary 
guardians.  If  any  guardian  shall  make  or  suffer  any  waste,  sale  or  destruc- 
tion of  the  inheritance  of  his  ward,  he  shall  lose  the  custody  of  the  same,  and 
of  such  ward,  and  shall  forfeit  to  the  ward  treble  damages. 

Domestic  Relations  Law,  §  53. 

A  guardian  is  not  absolutely  bound  to  account  in  court  for  the 
property  of  his  ward.  He  may  account  out  of  court  when  the  ward 
arrives  at  the  age  of  twenty-one  years,  and  if  such  accounting  be 
fairly  and  honestly  made,  and  no  advantage  taken  of  the  ward, 
a  release  given  by  him  to  the  guardian  is  just  as  effective  as  a 
decree  entered  in  court.  Matter  of  Wagner,  119  N.  Y.  28;  Mat- 
ter of  Prwyn,  141  id.  544 ;  Forhes  v.  Reynard,  113  App.  Div.  306. 


^  1256     Guardians'  Duties  and  Responsibilities. 

1.  A  guardian,  as  soon  as  the  property  of  his  ward  comes  to 
his  hands,  should  make  and  file  with  the  surrogate  an  accurate  in- 
ventory of  the  property. 

2.  If  the  funds  of  the  ward  are  not  invested  when  they  come 
to  the  guardian's  possession,,  he  should  invest  them  as  soon  as  it 
can  reasonably  be  done,  and  so  far  as  possible  keep  the  same  and 
the  income  thereof  invested  till  his  ward  becomes  twenty-one  years 
of  age,  or  where  by  reason  of  death,  or  other  causes,  he  is  sooner 
called  upon  to  account  and  pay  over  the  funds  to  others. 

3.  He  should  procure  a  book  and  devote  it  exclusively  to  mat- 
ters pertaining  to  the  guardianship,  and  in  it  should  be  set  down, 
at  the  time  of  its  occurrence,  every  item  of  income  and  expendi- 
ture on  behalf  of  the  ward  intended  to  be  a  credit  or  a  charge 
against  him. 

4.  Receipts  for  all  expenditures,  except  for  very  trifling  sums, 
should  be  taken  and  preserved  until  the  final  accounting. 
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5.  Guardians  should  not  loan  the  monjy  of  their  wards  upon 
personal  security,  for,  if  they  do  sc,  and  the  maker  of  such  securi- 
ties subsequently  becomes  insolvent,  they  will  be  compelled  to 
make  good  the  loss  to  the  estate,  and  in  addition,  will  be  com- 
pelled to  bear  the  expenses  of  litigation  made  necessary  to  collect 
the  funds  thus  improperly  invested.  The  courts  have  generally 
held  that  trustees  must  invest  in  loans  on  real  estate,  in  the  bonds 
of  the  State,  or  of  the  United  States,  and  that  neither  good  faith, 
care,  nor  diligence  will  protect  them  in  the  event  of  loss,  where 
this  rule  is  departed  from.  No  loan  should  be  made  upon  real 
estate  for  more  than  half  its  value,  and  in  every  instance  there 
should  be  an  official  search  showing  a  clear  title  to  the  land. 

If  satisfactory  securities  cannot  be  obtained  after  reasonable 
efforts  to  do  so,  the  money  should  be  deposited  in  some  savings 
bank  where  it  will  draw  interest  until  securities  can  be  obtained. 

6.  Guardians  should  deposit  all  trust  funds  as  soon  as  received 
by  them  in  Some  bank  of  good  repute,  because,  if  kept  about  their 
persons  or  in  their  dwellings,  and  the  money  is  stolen  or  lost,  or 
destroyed  by  fire,  they  will  be  liable  for  its  loss.  In  Cornwall  v. 
Deck  (8  Hun,  122),  an  administratrix  kept  a  large  amount  be- 
longing to  the  estate  in  her  house,  and  the  same  was  stolen.  The 
court  held  her  liable  therefor,  and  said  that  the  trustee,  at  the 
present  time  when  banks  and  places  of  safe-deposit  so  largely 
abound,  would  be  held  liable  for  negligence,  because  a  man  of 
common  prudence,  and  acting  with  caution,  would  not  retain  the 
custody  of  money  or  valuables  liable  to  be  stolen  in  such  a  place, 
when  he  could  easily  deposit  them  in  a  place  of  safety.  It  is 
repeatedly  held  that  if  a  trustee,  in  the  exercise  of  his  best  judg- 
ment, deposits  money  in  a  bank  '^f  good  repute  that  he  is  not 
liable  in  the  event  of  the  failure  of  the  bank.  A  guardian  hav- 
ing funds  of  his  ward  should  not  keep  them  in  his  house  but 
deposit  them  in  a  bank. 

Again,  these  funds  should  be  deposited  to  his  credit  as  guardian, 
and  not  to  his  individual  account  in  the  bank  or  mixed  with  his 
own  funds,  for  if  he  mixes  the  trust  funds  with  his  own,  and  uses 
them  in  his  business,  he  is  liable  to  pay  compound  interest,  not 
only  as  a  penalty  for  his  improper  conduct  in  relation  to  the  trust 
fund,  but  also  to  enable  the  ward  to  receive  all  the  interest  which 
his  money  would  have  earned  if  invested  and  its  accumulations 
kept  reinvested. 
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7.  Under  no  circumstances,  no  matter  how  great  the  tempta- 
ition,  should  guardians  appropriate  the  money  of  the  ward  to  their 
-own  use.  This  fund  should  be  regarded  as  sacred  against  their 
touch  for  such  a  purpose.  In  a  legal  sense  the  ward  is  their 
neighbor  and  his  castle  should  be  secure  against  the  uninvited  steps 
^of  him  who  seeks  to  enter  for  an  illegal  purpose.  And  yet,  men 
"who  would  not  for  a  moment  think  of  taking  another's  property 
"without  his  consent,  and  devoting  it  to  their  own  use,  do  not  hesi- 
tate occasionally  to  appropriate  funds  in  their  hands,  as  trustees, 
to  their  own  benefit  or  the  benefit  of  others.  In  order  that 
guardians  and  others  having  trust  funds  in  their  hands  may  know 
the  danger  they  run  by  appropriating  such  funds  to  their  own  use, 
and  the  criminal  character  of  such  an  act  and  the  penalties  to  which 
they  may  be  subjected,  we  quote  section  541  of  the  Penal  Code: 

"A  person  acting  as  executor,  administrator,  committee,  guard- 
ian, receiver,  collector,  or  trustee  of  any  description  appointed 
Ibj  a  deed,  will,  or  other  instrument,  or  by  an  order  or  judgment 
of  a  court  or  officer,  who  secretes,  withholds,  or  otherwise  appro- 
priates to  his  own  use^  cr  that  of  any  person  other  than  the  true 
owner,  or  person  entitled  thereto,  any  money,  goods,  things  in 
-action,  security,  evidence  of  debt  or  of  property,  or  other  valuable 
"thing,  and  any  proceeds  thereof,  in  his  possession  or  custody  by 
virtue  of  his  office,  employment  or  appointment,  is  guilty  of  grand 
larceny  in  such  degree  as  is  herein  prescribed,  with  reference  to 
the  amount  of  such  property,  and  upon  conviction,  in  addition 
to  the  punishment  in  this  chapter  prescribed  for  such  larceny,  may 
l)e  adjudged  to  pay  a  fine,  not  exceeding  the  value  of  the  prop- 
•erty  so  misappropriated  or  stolen,  with  interest  thereon  from  the 
time  of  the  misappropriation,  withholding,  or  concealment,  and 
20  per  cent,  thereupon  in  addition  to  the  term  of  his  sentence 
for  larceny,  according  to  this  chapter,  unless  the  fine  is  sooner 
paid." 

For  an  admirable  statement  of  the  duties  of  general  guardians 
see  Matter  of  Bushnell  (17  IsT.  Y.  St.  Hep.  821,  4  N.  Y.  Supp. 
472). 

'%  1257     Some  Things  a  Guardian  May  Do, 

Regarding  contracts. 

A  guardian  has  no  authority  to  make  a  contract  to  bind  the 
ward  after  arriving  at  majority  in  the  disposition  of  her-  time, 
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services,  or  property.    Ide  v.  Brown,  178  N.  Y.  26,  revg.  87  App. 
Div.  609. 

A  stepfather  is  under  no  legal  obligation  to  maintain  his  step- 
child, and  the  guardian  of  such  child  may  legally  contract  with  the 
stepfather  for  the  support  of  such  child.  Matter  of  Ackerman, 
116  N.  Y.  654;  Williams  v.  Hutchinson,  3  id.  312;  Eill  v.  Hanr 
ford,  11  Hun,  536. 

May  act  through  attorney. 

A  guardian  may  lawfully  give  a  power  of  attorney  to 
another  to  discharge  a  mortgage  due  his  ward.  Forbes  v.  Bey- 
nard,  113  App.  Div.  306 ;  Gates  v.  Dudgeon,  173  IST.  Y.  426,  revg. 
72  App.  Div.  562,  76  K  Y.  Supp.  561. 

Bind  his  ward  by  admissions. 

The  power  of  a  guardian  to  bind  his  ward  by  his  admissions  is 
more  limited  than  that  of  an  agent  acting  for  an  adult  principal. 
The  court  will  not  permit  the  right  of  a  ward  to  be  prejudiced 
by  the  admission  of  a  guardian.  Buffalo  L.  T.,  etc.  v.  Knight  T., 
etc.,  126  ISr.  Y.  450. 

Provide  medical  attendance. 

Duty  to  furnish  with  proper  medical  attendance.  People  v. 
Pierson,  176  1^.  Y.  201,  revg.  80  App.  Div.  415,  81  IST.  Y.  Supp. 
214. 

Guardian  may  sue. 

"It  is  undoubtedly  the  rule  that  where  a  cause  of  action  exists 
directly  in  favor  of  an  infant,  the  action  should  be  brought  through 
a  guardian  ad  litem;  but  there  are  cases,  and  this  we  think  is  one 
of  them,  in  which  the  general  guardian  may  sue  as  the  trustee  of 
an  express  trust  (Thomas  v.  Bennett,  56  Barb.  197;  Bayer  v. 
Phillips,  10  Civ.  Proc.  227),  and  the  allegation  of  the 
plaintiff's  appointment  as  general  guardian  as  made  in  the 
complaint  is  sufficient,  for  it  is  therein  stated  that  he  was  duly 
appointed  such  by  an  order  of  the  Surrogate's  Court  of  Ulster 
county;  and  that  means  that  he  was  appointed  according  to  law 
(Baxter  v.  Lancaster,  58  App.  Div.  382 ;  BocJcwell  v.  Merwin,  45 
JSr.  Y.  166)."     Schlieder  v.  Dexter,  Hi  App.  Div.  417. 
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^  1258  A  General  Guardian  May  Apply  to  the  Supreme 
Court  for  Pajnnent  to  Him  of  Proceeds  of  Parti- 
tion Sale  Deposited  with  the  County  Treasurer  or 
Chamberlain  of  New  York  and  Belonging  to  His 
Ward. 

The  provisions  of  sections  744  and  747,  Code  Civ.  Pro.,  are 
qualified  by  the  provisions  of  section  1581,  Code  Civ.  Pro.,  when 
there  is  a  question  of  the  disposition  of  moneys  belonging  to  in- 
fants arising  in  a  partition  action,  and  the  provisions  of  the  latter 
section  will  govern  in  such  a  case.  By  that  section  the  investment 
of  such  moneys  must  be  in  permanent  securities  in  the  name  and 
for  the  benefit  of  the  infant  and  if  such  money  has  remained  un- 
invested in  permanent  securities  for  a  space  of  three  months,  the 
court  may  direct  the  same  to  be  paid  to  the  general  guardian  of 
the  infants  upon  his  giving  the  prescribed  bond.  Thurston  v. 
E.  P.  Wilbur  T.  Co.,  7  Misc.  Rep.  392,  57  IST.  Y.  St.  Rep.  561, 
27  W.  Y.  Supp.  923. 

General  guardian  may  petition  in  tehalf  of  his  ward  for  change  of  name. 
Consult  Code  Civ.  Pro.,  §§  2410-2417. 

A  petition  for  leave  to  assume  another  name  may  be  made  by  a  resident 
of  the  state  to  the  county  court  of  the  county  in  which  he  resides,  or,  if  he 
resides  in  the  city  of  New  York,  either  to  the  supreme  court,  or  to  the  city 
court  of  New  York.  The  petition  of  an  infant  shall  be  made  by  his  general 
guardian,  or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

§  2410,  Code  Civ.  Pro. 

^  1259     What  an  Infant  May  Lawfully  Do. 

May  become  partner. 

An  infant  may  become  a  partner  and  will  be  liable  for  debts 
until  a  plea  of  infancy  is  made.  Continental  Nat.  Bank  v.  Strauss, 
137  K  Y.  148. 

May  ratify  his  purchase. 

Where  an  infant  has  purchased  real  estate  and  has  taken  and 
continued  in  possession  after  becoming  of  full  age  he  will  be 
deemed  to  have  ratified  the  contract  of  purchase.  Henry  v.  Rooty 
33  ISr.  Y.  526. 

^  1260     Duty  of  Guardian  as  to  Ward's  Real  Estate. 
Duty  of  gutrdian  as  to  recovery  of  ward's  real  estate. 

The  right  to  the  possession  of  the  real  estate  of  the  ward  carries 
with  it  the  corresponding  duty  to  obtain  such  possession,  and  if 
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wrongfully  withheld,  the  guardian  should  sue  for  it.  In  imposing 
this  duty  upon  the  guardian  the  law  necessarily  gives  to  him  the 
right  to  employ  counsel,  and,  of  course,  to  make  a  contract  for  his 
compensation.  Matter  of  Eynes,  105  N.  Y.  560;  Taylor  v. 
Bemiss,  110  U.  S.  42. 

A  general  guardian  can  control  the  real  estate  of  his  ward  and 
lease,  manage,  and  protect  the  same.  Lamb  v.  Lamb,  T6  Hun, 
190,  57  K  Y.  St.  Eep.  335 ;  affd.,  146  N.  Y.  317. 

Purchase  of  real  estate. 

Where  a  surrogate  authorizes  a  guardian  to  purchase  a  house  for 
his  ward,  there  is  no  conversion  of  personal  into  real  estate. 
Matter  of  Bolton,  159  IST.  Y.  129,  affg.  37  App.  Div.  625,  56  N.  Y. 
Supp.  1105. 

Contiacts  for  the  recovery  of  real  estate. 

A  general  guardian  as  guardian  in  socage  may  contract  with  an 
attorney  in  a  proper  case  to  pay  him  one-third  the  value  of  real 
estate  recovered  for  the  ward.    Matter  of  Hynes,  105  IST.  Y.  560. 

Dealings  with  real  estate. 

Where  the  real  estate  in  which  the  husband  had  a  tenancy  by 
curtesy  has  been  sold  and  the  fund  paid  to  the  husband  who  is  also 
the  general  guardian  of  his  children,  the  surrogate  has  no  juris- 
diction to  compel  the  father  to  give  additional  security  to  protect 
the  fund.    Matter  of  Camp,  126  IST.  Y.  377. 

A  guardian  gave  mortgage  on  his  own  property  to  his  ward  and 
then  sold  the  property  on  foreclosure  —  held,  that  the  mortgage 
was  valid  as  far  as  the  purchaser  under  foreclosure  was  concerned, 
and  as  the  amount  of  the  mortgage  was  realized  the  ward  had  no 
ground  for  complaint.    Lyon  v.  Lyon,  67  N.  Y.  250. 

A  general  guardian  of  an  infant  over  fourteen  years  old  has 
power,  for  a  valuable  consideration  and  acting  in  good  faith,  to 
release  and  discharge  a  claim  for  trespass  on  the  lands  of  the  ward. 
Torry  v.  Black,  58  N.  Y.  185. 

Claims  by  guardian  against  ward  cannot  be  basis  for  sale  of  real  estate. 

An  equitable  claim  by  a  guardian  against  his  ward  furnishes 
no  basis  for  the  maintenance  of  a  statutory  proceeding  to  mortgage 
the  infant's  real  estate.  Warren  v.  Union  Bank  of  R.,  157  JST.  Y. 
259,  revg.  28  App.  Div.  7,  61  N.  Y.  Supp.  27. 

Advancements  for  the  support  of  infants  from  the  estate  of  the 
infant's  father  by  the   administrator   of   such   estate  should  be 
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settled  in  the  accounting  of  such  administrator  before  the  sui*- 
rogate  and  do  not  become  a  debt  of  the  infants  for  which  real 
estate  can  be  sold.    Matter  of  Wyckoff,  50  Misc.  Eep.  190. 

^  1261  Sale  of  Infant's  Real  Estate  — When  Proceeds  Are 
Personal  Estate  and  When  They  Remain  Real 
Estate. 

There  are  certain  statutory  provisions  for  the  sale  of  infant's 
real  estate,  and  the  proceeds  on  such  sales  remain  real  estate. 

Real  estate,  however,  having  been  devised  subject  to  a  power 
of  sale  may  be  sold  under  such  power,  and  then  the  proceeds  are 
personal  estate.  In  the  first  class  of  cases,  after  an  infant  has 
become  vested  with  the  title  to  real  estate,  proceedings  are  insti- 
tuted against  it  for  special  purposes  and  it  is  proper  to  hold  that 
by  such  proceedings  a  change  in  the  nature  of  the  infant's  prop- 
erty shall  not  be  accomplished  which  he  himself  could  not  bring 
about.  In  the  other  case,  however,  the  title  to  the  real  estate  when 
it  descends  to  the  infant  is  charged  with  and  subject  to  a  certain 
power  which  the  testator  has  a  perfect  right  to  create.  While  he 
owned  the  real  estate  and  had  the  power  to  make  any  disposition 
or  change  of  it  he  dejired,  he  made  his  will  which  conferred  upon 
another  the  same  power  to  change  its  nature  after  the  title  had 
gone  to  his  heirs.  The  disposition  made  in  such  a  case  is  in 
pursuance  of  an  authority  conferred  before  the  infant  got  her 
title  and  subject  to  which  she  took  it.  It  would  be  embarrassing 
and  confusing  to  hold  that  as  between  the  infant  and  others  such 
money  continued  to  be  real  estate  until  some  one,  possibly  three  or 
four  generations  distant,  became  invested  with  an  age  and  power 
enabling  him  to  fix  upon  it  the  character  of  personal  property. 
Matter  of  McKay,  75  App.  Div.  80,  modifying  37  Misc.  Rep. 
590,  75  K  Y.  Supp.  1069. 

Proceeds  infant's  real  estate  —  Personalty. 

Where  a  will  contains  a  valid  power  to  sell  real  estate  and  such 
sale  is  made,  even  ihough  the  title  to  the  real  estate  vested  in 
infants  in  common  with  others,  such  sale  is  a  conversion  of  realty 
into  personalty  and  the  proceeds  are  not  impressed  with  the  char- 
acter of  realty.    Horton  v.  McCoy,  47  IST.  Y.  21. 

Proceeds  infant's  real  estate  —  Realty. 

Where  infant's  real  estate  had  been  sold  during  his  life  and  the 
proceeds  deposited  with  the  county  treasurer,  and  the  infant  died 
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before  arriving  at  age  —  held  that  the  proceeds  were  still  real  es- 
tate, and  descended  to  the  heirs-at-law.  Matter  of  Woodworth,  3 
N.  Y.  St.  Eep.  227. 

Where  real  estate  owned  by  infants  in  common  with  others  is 
sold  in  partition  the  proceeds  remain  real  estate  and  pass  to  the 
infant  as  such.    Horton  v.  McCoy,  47  N.  Y.  21. 

^  1262     Proceeds  of  Sale  of  Infant's  Real  Estate   Ordered 
Paid  to  Guardian. 

Where  it  has  been  determined  in  proceedings  for  the  sale  of  in- 
fant's real  estate  that  such  infant  needs  the  whole  of  such  pro- 
ceeds for  his  support,  the  County  Court  may  direct  payment  of 
such  proceeds  to  the  general  guardian  of  the  infant.  The  sure- 
ties on  the  bond  of  the  guardian  will  then  become  liable  for  the 
due  expenditure  of  such  money  and  the  proper  accounting  thereof. 
Allen  V.  Kelly,  171  K  Y.  1,  revg.  66  App.  Div.  623. 

Supreme  Court;  when  proceeds  to  be  paid  to  general  guardian;  petition 
therefor. 
No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant  shall  be 
paid  over  to  his  general  guardian,  except  so  much  thereof,  or  of  the  interest 
or  income,  from  time  to  time,  as  may  be  necessary  for  his  support  or  main- 
tenance, unless  such  guardian  has  previously  given  sufficient  security  on 
improved  and  unincumbered  real  estate,  to  account  to  the  infant  for  the 
same,  in  the  usual  form.  Supreme  Court  Rule  LIX. 

^  1263     Gxiardianship  in  Socage  Described. 

Guardianship  in  socage  was  an  incident  of  the  feudal  tenures  ex- 
isting under  the  English  common  law  of  real  estate,  and  existed 
only  where  an  infant  under  fourteen  years  of  age  was  seized  of  real 
estate.  No  person  could  be  a  guardian  in  socage  who  could  in- 
herit from  the  infant ;  but  the  right  of  guardianship  was  in  such 
of  the  infant's  next  of  kin  as  could  not  take  by  inheritance  from 
him  the  socage  estate  in  respect  of  which  the  guardianship  arose ; 
and  if  there  was  one  or  more  in  common  degree  of  relationship, 
he  who  first  obtained  possession  of  the  infant  generally  had  the 
custody  of  him.  The  guardian  in  socage  was  recognized  as  having 
an  estate  in  the  land  of  his  ward,  and  he  could  maintain  in  his  own 
name  an  appropriate  action  to  recover  the  rents  and  profits  and 
to  recover  damages  for  trespass  or  waste  upon  the  land,  and  to 
recover  possession  of  the  land  itself.  As  the  common-law  socage 
tenure  was  swept  away  by  the  Eevised  Statutes,  the  statutory 
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guardianship  was  constituted  by  those  statutes  to  take  the  place  of 
the  common-law  guardianship  in  socage,  and  it  may  for  con- 
venience be  called  by  the  same  name.  The  guardianship  there  con- 
stituted was  like  the  guardianship  in  socage  at  common  law,  ex- 
cept that  it  continued  until  the  infant  reached  the  age  of  twenty- 
one  years  and  relatives  who  could  inherit  from  the  infant  were  not 
excluded.  Foley  v.  M.  L.  Ins.  Co.,  1-38  IsL  y.  339,  affg.  64  Hun, 
63,  18  K  Y.  Supp.  615,  45  ^ST.  Y.  St.  Eep.  918. 

Such  a  guardian  has  no  right  to  take  or  deal  with  the  personal 
property  of  the  minor,  and,  therefore,  could  not  surrender  a  life 
insurance  policy.    Foley  v.  Mutual  L.  I.  Co.,  138  IST.  Y.  333. 

A  mother  as  guardian  in  socage  may  enforce  by  ejectment  the 
rights  of  her  minor  children.    Cogger  v.  Lansing,  64  N.  Y.  417. 

Guardian  in  socage. 

Where  a  minor  for  whom  a  general  guardian  of  the  property  has  been 
appointed  shall  acquire  real  property,  the  guardianship  of  his  property  with 
the  rights,  powers  and  duties  of  a  guardian  in  socage  belongs: 

1.  To  the  father; 

2.  If  there  be  no  father,  to  the  mother; 

3.  If  there  be  no  father  or  mother,  to  the  nearest  and  oldest  relative  of  full 
age,  not  under  any  legal  incapacity;  and  as  between  relatives  of  the  same 
degree  of  consanguinity,  males  shall  be  preferred. 

The  rights  and  authority  of  every  guardian  shall  be  superseded  by  a 
testamentary  or  other  guardian  appointed  in  pursuance  of  this  article. 

The  Domestic  Relations  Law,  §  50. 

A  mother  as  guardian  in  socage  of  her  minor  children  has  the 
right  to  possession  of  their  real  estate,  subject  to  accounting  to 
them.    Roulston  v.  Roulston,  64  IST.  Y.  652. 

Any  person  who  takes  possession  of  an  infant's  property  takes  it 
in  trust  for  the  infant,  and  will  be  held  to  the  same  degree  of  re- 
sponsibility as  if  he  had  been  formally  appointed  to  the  oflBce  of 
guardian.    Cromwell  v.  Kirk,  1  Dem.  599. 

A  guardian  in  socage  may  lease  the  lands  of  his  ward  for  a  term 
so  long  as  he  continues  guardian  or  for  any  number  of  years  within 
the  minority  of  the  ward,  the  lease,  however,  being  subject  to 
being  defeated  by  the  appointment  of  another  guardian.  Emerson 
v.  Spicer,  46  JST.  Y.  594. 


1005  GUAEDIANSHIP    BY    WiLL    OE    DeED.  If    1264 

CHAPTER   LXXII. 
Guardianship  by  Will  or  Deed. 

IF  1264.  Appointment  of  guardian  by  will  or  deed. 

1266.  Powers   and  duties  of  such  guardians. 

1267.  Proving  and  recording  will  or  deed  of  appointment. 

1268.  How  guardian  qualifies. 

1269.  When  security  may  be  required. 

1270.  When  inventory  and  intermediate  account  may  be  required. 

1271.  Judicial  settlement  by  such  guardian. 

1272.  Removal  and  resignation  of  guardian. 

1273.  How  successor  appointed. 

^  1264     Guardian  by  Will  or  Deed. 

Appointment  of  guardians  by  parent. 

A  married  woman  is  a  joint  guardian  of  her  children  with  her  husband, 
with  equal  rights,  powers  and  duties  in  regard  to  them.  Upon  the  death 
of  either  father  or  mother,  the  surviving  parent,  whether  of  full  age  or  a 
minor,  of  a  child  likely  to  be  born,  or  of  any  living  child,  under  the  age  of 
twenty-one  years  and  unmarried,  may,  by  deed  or  last  will,  duly  executed, 
dispose  of  the  custody  and  tuition  of  such  child  during  its  minority  or  for 
any  less  time,  to  any  person  or  persons.  Either  the  father  or  mother  may 
in  the  lifetime  of  them  both,  by  last  will  duly  executed,  appoint  the  other 
the  guardian  of  the  person  and  property  of  such  child,  during  its  minority. 
A  person  appointed  guardian  in  pursuance  to  this  section  shall  not  exercise 
the  power  or  authority  thereof  unless  such  will  is  admitted  to  probate,  or 
such  deed  executed  and  recorded  as  provided  by  section  twenty-eight  hun- 
dred and  fifty-one  of  the  code  of  civil  procedure. 

Domestic  Relations  Law,  §  51. 

By  the  amendment  of  1899  the  right  of  one  parent  to  appoint 
the  other  was  granted  so  that  such  cases  as  Matter  of  Alexandre 
(70  N.  Y.  St.  Eep.  431),  holding  that  one  parent  cannot  appoint 
the  other,  no  longer  state  the  law. 

By  will. 

'No  guardian  can  be  appointed  by  will  of  one  parent  while  the 
other  survives.  Matter  of  Kellogg,  187  N".  Y.  355,  revg.  110  App. 
Div.  473. 

Mother  divorced  from  her  husband.  Decree  awarded  her  the 
custody  of  the  children,  and  she  attempted  to  appoint  a  testa- 
mentary guardian — held  invalid.  Matter  of  Waring,  46  Misc. 
Eep.  222. 
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The  appointment  by  will  of  a  guardian  for  an  infant  who  re- 
sides out  of  the  State  may  be  held  to  change  the  domicile  of  an 
infant  to  the  domicile  of  such  guardian.  Matter  of  Kieman,  38 
Misc.  Eep.  394,  77  N.  Y.  Supp.  924. 

^  1265     Appointment  of  Testamentary  Guardian. 

There  was  no  right  at  common  law  for  the  appointment  of  a 
testamentary  guardian  by  the  parent.  The  same  is  entirely  regu- 
lated by  statute.  Without  reciting  all  the  statutory  enactments 
since  the  year  1787  when  the  provisions  of  the  English  statute 
were  embodied  in  our  laws,  it  will  always  be  found  that  "  custody 
and  tuition  "  is  the  language  used  in  the  different  acts.  Our  first 
statutory  enactment  followed  the  English  statute  of  12  Car.  2, 
chap.  24,  §  8,  which  authorizes  the  father  "  to  dispose  of  the 
custody  and  tuition."  The  use  of  these  words  is  historical  and 
of  legal  significance.  "  Custody  and  tuition "  have  more  than 
ordinary  signification,  for  they  include  not  only  the  person  but 
the  care  and  management  of  the  personal  estate,  and  also  the 
profits  of  the  real  estate  of  the  minor.  That  is,  the  guardian- 
ship of  the  person  includes  the  guardianship  of  the  estate. 

Blackstone  says :  "  The  guardian  wit'i  us  perfoimis  the  office 
both  of  tutor  and  curator  of  the  Roman  law,  the  former  of  which 
had  charge  of  the  education  and  maintenance  of  the  minor,  the 
latter,  the  care  of  his  fortune ;  or,  according  to  the  language  of  the 
Court  of  Chancery,  the  tutor  was  the  committee  of  the  person; 
the  curator,  the  committee  of  the  estate.  But  these  offices  were 
frequently. united  in  the  civil  law;  with  us,  they  are  always  united 
in  the  law  with  regard  to  minors,  though  as  to  lunatics  and  idiots, 
they  are  commonly  kept  distinct."     1  Blackst.  Comm.,  chap.  17. 

The  attempted  appointment  by  a  testator  of  guardians  both  as 
to  the  person  and  the  estate  of  the  infant  children,  during  the 
life  of  the  maker,  is  invalid  and  without  authority  in  law  (^Matter 
of  Zwichert,  26  E".  Y.  Supp.  773;  Matter  of  Haggerty,  9  Hun, 
175;  Matter  of  Schmidt,  77  id.  201;  Matter  of  Alexandre,  70 
N.  Y.  St.  Eep.  431),  and,  therefore,  appointments  of  guardians 
by  sections  2822  and  2827  of  the  Code  of  Civil  Procedure  control. 
Though  the  Code  likewise  provides  that  the  surrogate  may  vest 
guardianship  of  the  person  and  estate  of  a  minor  in  separate  per- 
sons there  is  no  power  to  do  so  residing  in  the  surviving  parent. 
In  other  words,  the  power  to  nominate  different  individuals  in  the 
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two  capacities  for  the  control  of  the  estate  and  the  person  resides 
alone  in  the  court.    Matter  of  Burdick,  47  Misc.  Eep.  28. 

This  case  was  affirmed  in  Matter  of  Kellogg  (110  App. 
Div.  472),  but  was  reversed  by  holding  that  the  appointment  was 
a  power  in  trust.     (187  K  Y.  355). 

Invalid  appointment  may  sometimes  be  given  effect  as  a  power  in  trust. 

There  have  been  several  cases  in  which  a  testator  not  legally 
authorized  to  do  so  has  assumed  to  appoint  the  guardian  of  minor 
beneficiaries  under  his  will.  In  such  cases,  with  but  a  single 
exception,  so  far  as  I  can  find,  the  appointment  of  a  guardian 
over  such  property  as  the  testator  bequeathed  or  devised  has  been 
upheld  either  as  a  trust  or  a  power  in  trust.  A  power  may  be 
created  for  any  lawful  purpose  and  to  do  any  act  which  the  grantor 
might  himself  do  (Real  Property  Law,  §  111;  Belmont  v. 
O'Brien,  12  IST.  Y.  394;  Downing  v.  Marshall  23  id.  366),  and 
the  statute  equally  applies  to  powers  over  personalty  (Cutting  v. 
Cutting,  86  IST.  Y.  522).  Therefore,  had  the  testator  instead  of 
appointing  the  appellants  guardians  of  his  children  with  the  di- 
rection "  that  all  funds  and  securities  belonging  to  each  of  my 
children  shall  be  received,  held,  and  paid  out  by  them  jointly 
as.  said  guardians,"  said  in  express  terms,  "  I  direct  said  persons 
to  have  the  same  care,  custody  and  control  during  their  minority 
over  the  property  I  give  my  children  that  a  guardian  would  have," 
it  would  have  created  a  valid  power  in  trust  (Blanchard  v.  Blanch- 
ard,  4  Hun,  287;  affd.,  70  E".  Y.  615),  and  to  my  mind  he  has 
said  substantially  the  very  same  thing.  Matter  of  Kellogg,  187 
X.  Y.  355,  revg.  110  App.  Div.  472. 

^  1266    Powers  and  Duties  of  Testamentary  Guardians. 

Every  such  disposition  from  the  time  it  takes  effect,  shall  vest  in  the  per- 
son to  whom  made,  if  he  accepts  the  appointment,  all  the  rights  and  powers, 
and  sjibject  him  to  all  the  duties  and  obligations  of  a  guardian  of  such 
minor,  and  shall  be  valid  and  effectual  against  every  other  person  claiming 
the  custody  and  tuition  of  such  minor,  as  guardian  in  socage  or  otherwise. 
He  may  take  the  custody  and  charge  of  the  tuition  of  such  minor,  and  may 
maintain  all  proper  actions  for  the  wrongful  taking  or  detention  of  the 
minor,  and  shall  recover  damages  m  such  actions  for  the  benefit  of  his 
ward.  He  shall  also  take  the  custody  and  management  of  the  personal  estate 
of  such  minor  and  the  profits  of  his  real  estate,  during  the  time  for  which 
such  disposition  shall  have  been  made,  and  may  bring  such  actions  in  rela- 
tion thereto  as  a  guardian  in  socage  might  by  law. 

Domestic  Relations  Law,  §  53. 
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^  1267    Will  or  Deed  Containing  Appointment  to  be  Proved, 
etc.,  and  Recorded. 

A  person  shall  not  exercise,  within  the  State,  any  power  or  authority,  as 
guardian  of  the  person  or  property  of  an  infant,  by  virtue  of  an  appointment 
contained  in  the  will  of  the  infant's  father  or  mother,  being  a  resident  of 
the  State,  and  dying  after  this  chapter  takes  effect,  unless  the  will  has  been 
duly  admitted  to  probate,  and  recorded  in  the  proper  surrogate's  court,  and 
letters  of  guardianship  have  been  issued  to  him  thereupon;  or  by  virtue  of 
an  appointment  contained  in  a  deed  of  the  infant's  father  or  mother,  being 
a  resident  of  the  State,  executed  after  this  chapter  takes  effect,  unless  the 
deed  has  been  acknowledged  or  proved,  and  certified,  so  as  to  entitle  it  to  be 
recorded,  and  has  been  recorded  in  the  office  for  recording  deeds  in  the 
county,  in  which  the  person  making  the  appointment  resided,  at  the  time  of 
the  execution  thereof.  Where  a  deed  containing  such  an  appointment  is  not 
recorded,  within  three  months  after  the  death  of  the  grantor,  the  person 
appointed  is  presumed  to  have  renounced  the  appointment;  and  if  a  guardian 
is  afterwards  duly  appointed  by  a  surrogate's  court,  the  presumption  is  con- 
clusive. §  2851,  Code  Civ.  Pro.. 

This  section  relates  only  to  procedure  and  does  not  permit 
mother  to  appoint  by  will,  father  being  alive.     Griffin  y.  Swrsfleld', 

2  Dem.  4. 

By  deed. 

The  deed  is  not  operative  during  the  life  of  the  parent  executing 
it.    Matter  of  ScJiuler,  46  Misc.  Eep.  373. 

^  1268     Testamentary  Guardian  —  Qualifications,  Letters,  etc. 

Where  a  will,  containing  the  appointment  of  a  guardiav,  is  admitted  to 
probate,  the  person  appointed  guardian  must,  within  thirty  days  thereafter, 
qualify  as  prescribed  in  section  2594  of  this  act;  otherwise  he  is  deemed  to 
have  renounced  the  appointment.  But  the  surrogate  may  extend  the  time 
so  to  qualify,  upon  good  cause  shown,  for  not  more  than  three  months. 
And  any  person  interested  in  the  estate  may,  before  letters  of  guardianship 
are  issued,  file  an  affidavit  setting  forth  with  respect  to  the  guardian  so 
appointed,  any  fact  which  is  made  by  law  an  objection  to  the  issuing  of 
letters  testamentary  to  an  executor.  Sections  2636  to  2638  of  this  act, 
both  inclusive,  apply  to  such  an  affidavit  and  to  the  proceedings  thereupon. 
A  person  appointed  guardian  by  will  may,  at  any  time  before  he  qualifies, 
renounce  the  appointment  by  a  written  instrument,  under  his  hand,  filed  in 
the  surrogate's  office.  §  3852,  Code  Civ.  Pro. 

A  testamentary  guardian  qualifies  by  taking  the  official  oath 
as  provided  by  section  2594,  Code  Civ.  Pro. ;  he  is  not  required  in 
the  first  instance  to  give  a  bond  before  letters  are  issued  to  him. 
Where  a  person  is  to  become  a  testamentary  guardian  upon  the 
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happening  of  a  contingency  he  must  qualify  within  thirty  days 
or  three  months  from  the  happening  of  the  contingency  or  he 
will  be  deemed  to  have  refused  the  appointment.  Matter  of  Corir 
stantine,  16  Civ.  Pro.  262,  22  IST.  Y.  St.  Rep.  883,  5  JST.  Y.  Supp. 
554. 

Appointment  of  banking  or  trust  company  —  OfScial  oath  not  required. 

Upon  the  appointment  of  such  corporation  as  executor,  administrator, 
guardian,  trustee,  receiver  or  committee,  as  provided  by  this  chapter,  no  official 
oath  shall  be  required  from  such  corporation  or  trust  company. 

Banking  Law,  §  158b,  added  by  chap.  612,  L.  1907. 

Letters  to  nonresidents. 

A  nonresident  who  is  not  an  alien  may  receive  letters  upon 
giving  a  bond.  Matter  of  Welsh,  50  App.  Div.  189,  63  IST.  Y. 
Supp.  787. 

Letters  cannot  be  issued  to  a  nonresident  alien.  Matter  of 
Zeller,  25  Misc.  Eep.  137,  54  I^.  Y.  Supp.  926 ;  Matter  of  Taylor, 
3  Redf.  259. 

^  1269     When  Security  Required  from  Guardian  Appointed! 
by  Will  or  Deed. 

Where  a  guardian  of  an  infant's  person  or  property  has  been  appointed  by 
wOl  or  by  deed,  the  infant,  or  any  relative  or  other  person  in  his  behalf, 
may  present,  to  the  surrogate's  court  in  which  the  will  was  admitted  to  pro- 
bate; or  to  the  surrogate's  court  of  the  county  in  which  the  deed  was 
recorded;  a  written  petition,  duly  verified,  setting  forth,  either  upon  his 
knowledge,  or  upon  his  information  and  belief,  any  fact,  respecting  the  guard- 
ian, the  existence  of  which,  if  it  was  interposed  as  an  objection  to 
granting  letters  testamentary  to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  a  bond,  in  order  to  entitle  him- 
self to  letters;  and  praying  for  a  decree,  requiring  the  guardian  to  give 
security  for  the  performance  of  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  such  a,  decree  should  not  be  made.  Upon  the  presentation  of 
such  a,  petition,  and  proof  of  the  facts  therein  alleged,  to  the  satisfaction  of 
the  surrogate,  he  must  issue  a  citation  accordingly.  Upon  the  return  of  the 
citation,  a  decree  requiring  the  guardian  to  give  security  may  be  made,  in 
the  discretion  of  the  surrogate,  in  a,  case  where  a  person  so  named  as  exec- 
utor, can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond;  but 
not  otherwise.  §  2853,  Code  Civ.  Pro. 

What  security  to  be  given. 

The  security  to  be  given,  as  prescribed  in  the  last  two  sections,  must  be  a 

bond  to  the  same  effect,  and  in  the  same  form,  as  the  bond  of  a  general 

guardian,  appointed  by  the  surrogate's  court.    Each  provision  of  this  chapter, 

applicable  to  the  bond  of  such  a  guardian,  and  to  the  rights,  duties,  and  lia- 
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bilities  of  tlie  parties  thereto,  or  any  of  them,  including  the  release  of  the 
sureties  and  the  giving  of  a  new  bond;  applies  to  the  bond  so  given,  and 
the  parties  thereto.  §  2854,  Code  Civ.  Pro. 

if  1270    Inventory  and  Intermediate  Account  May  be  Re- 
quired. 

Upon  the  petition  of  the  ward,  or  of  any  relation  or  other  person  in  his 
behalf,  the  surrogate's  court  having  jurisdiction  to  require  security,  as 
prescribed  in  the  last  three  sections,  may,  at  any  time,  in  the  discretion  of 
the  surrogate,  make  an  order  requiring  a  guardian  appointed  by  will  or  by 
deed,  to  render  and  file  an  inventory  and  account,  in  the  same  form,  and 
verified  in  the  same  manner  as  the  inventory  and  account  required  to  be 
filed  annually  by  a  guardian  appointed  by  a  surrogate's  court,  as  prescribed 
in  article  second  of  this  title.  The  order  may  also  require  such  an  inventory 
and  account  to  be  filed  in  the  month  of  January  of  each  year  thereafter. 
Sections  twenty-eight  hundre(f  and  forty-two,  to  twenty-eight  hundred  and 
forty- five,  of  this  act,  both  inclusive  apply  to  such  an  inventory  and  ac- 
count, and  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed  by 
the  surrogate's  court.  The  provisions  of  section  twenty-eight  hundred  a^d 
forty- six  of  this  act  shall  apply  to  a  guardian  appointed  by  will  or  deed 
with  the  same  effect  as  if  such  guardian  had  been  mentioned  in  said  section, 
and  the  proceedings  therein  prescribed  may  be  had  in  the  case  of  any  such 
gaardian  in  the  same  manner  as  if  he  were  a  general  guardian. 

§  3855,  Code  Civ.  Pro. 

Cf  1271    Judicial  Settlement  of  the  Accounts  of  a  Guardian  by 

Will  or  Deed. 
Jurisdiction. 

The  Surrogate's  Court  having  jurisdiction  is  the  court  of  the 
county  in  which  the  will  was  proved  or  the  deed  recorded. 
Compulsory  settlement. 

■Such  surrogate  may  compel  the  judicial  settlement  of  the  guard- 
ian's account  in  any  case  where  he  may  compel  the  judicial  set- 
tlement of  the  account  of  a  general  guardian.  §  2847,  Code  Civ. 
Pro. 

Proceedings  to  procure  such  settlement  are  the  same  as  if  the 
guardian  so  appointed  by  will  or  deed  had  been  a  general  guardian. 
Voluntary  settlement. 

Such  guardian  may  present  to  such  Surrogate's  Court  a  writ- 
ten petition  duly  verified,  praying,  for  a  judicial  settlement  of 
his  accounts  and  a  discharge  from  his  duties  and  liabilities,  in 
any  case  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  person  as  prescribed  in  this  article. 
(Chap.  18,  tit.  7,  art.  3.) 
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Petition. 

The  petition  must  pray  that  the  person  who  might  have  so 
presented  a  petition  may  he  cited  to  attend  the  settlement. 

The  persons  who  may  call  a  guardian  to  account  are  described 
in  section  2847,  Code  Civ.  Pro.,  and  are  the  ward  after  he  has 
attained  majority;  the  executor  or  administrator  of  a  ward  who 
has  died;  the  guardian's  successor;  the  surety  on  his  bond  where 
his  letters  have  been  revoked,  or  the  legal  representative. 
Citation.. 

A  citation  must  be  issued  accordingly. 
Proceedings. 

This  section  makes  sections  2733  to  2737,  Code  Civ.  Pro.,  ap- 
ply to  this  proceeding,  but  this  section  was  not  corrected  when  the 
Code  was  revised  and  these  sections  are  now  contained  in  sections 
2729,  2730,  Code  Civ.  Pro. 

Section  2741,  Code  Civ.  Pro.,  referred  to  has  been  repealed. 

Generally  the  same  proceedings  must  be  had  and  taken  as  upon 
the  judicial  settlement  of  the  accounts  of  an  executor  or  adminis- 
trator so  far  as  they  apply. 
Compensation. 

The  compensation  allowed  is  the  same  as  allowed  to  a  general 
guardian  who  is  entitled  to  the  same  commissions  as  an  executor 
or  administrator.      §  2850,  Code  Civ.  Pro. 

§  2856,  Code  Civ.  Pro.,  analyzed. 

« 
When  surrogate  may  compel  judicial  settlement   of  account. 

The  surrogate's  court,  having  jurisdiction  to  require  security  may  compel 
a  judicial  settlement  of  the  account  of  the  guardian  appointed  by  will  or  by 
deed,  in  any  case  where  it  may  compel  a  judicial  settlement  of  the  account 
of  a  general  guardian;  and  the  proceedings  to  procure  such  a  settlement  are 
the  same  as  if  the  guardian  so  appointed  by  will  or  by  deed  had  been  a  gen- 
eral guardian.  A  guardian  appointed  by  will  or  by  deed  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  praying  for  a  judicial 
settlement  of  his  account,  and  a  discharge  from  his  duties  and  liabilities,  in 
any  case  where  a  petition  for  a  judicial  settlement  of  his  account  may  be 
presented  by  any  other  person  as  prescribed  in  this  article.  The  petition 
must  pray  that  the  person  who  might  have  so  presented  a  petition  may  be 
cited  to  attend  the  settlement.  Upon  the  presentation  of  such  petition  the 
surrogate  must  issue  a  citation  accordingly.  Sections  twenty-seven  hundred 
and  thirty-three  to  twenty-seven  hundred  and  thirty-seven,  both  inclusive, 
and  sections  twenty-seven  hundred  and  forty-one  and  twenty-seven  hun- 
dred and  forty-four  of  this  act  apply  to  a  guardian  accounting  as  prescribed 
in  this  article  and  regulate  the  proceedings  upon  such  an  accounting.  A 
gu?rdian  designated  in  this  title  is  entitled  to  the  same  compensation  as  a 
general  guardian.  §  2856,  Code  Civ.  Pro. 
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A  testamentary  guardian  cannot  voluntarily  make  and  settle 
his  account  as  such  guardian  from  time  to  time  while  his  ward 
is  still  an  infant.    Matter  of  Hawley,  104  JST.  Y.  250. 

.Where  the  property  of  the  ward  was  in  a  farm,  which  the  testa- 
mentary guardian  was  directed  to  sell,  his  failure  to  sell  made, 
him  liable  as  for  interest  and  not  for  the  rent  of  the  farm  as  a 
measure  of  damages.  Matter  of  Pruyne,  68  App.  Div.  584,  73 
N.  Y.  Supp.  859. 

Taxes  paid  under  an  illegal  assessment  of  the  trust's  funds 
should  not  be  allowed.  Matter  of  Pruyne,  68  App.  Div.  584,  73 
K  Y.  Supp.  859. 

Where  one  person  is  guardian  of  one  or  more  wards,  the  ac- 
count filed  should  not  be  a  joint  account,  but  should  be  a  separate 
account  of  receipts  and  disbursements  for  each  ward.  Freeman^ 
V.  Mohrman,  1  Dem.  461. 

Effect  of  decree. 

A  decree  made  upon  a  judicial  settlement  of  the  account  of  a  guardian 
appointed  by  will  or  by  deed,  as  prescribed  in  this  article,  or  the  judgment 
rendered  upon  appeal  from  such  decree,  has  the  same  force,  aa  a  judgment  of 
the  supreme  court  to  the  same  effect.  §  2857,  Code  Civ.  Pro. 

A  serious  error  in  the  amount  of  interest  with  which  the  guard- 
ian has  charged  himself  was  considered  sufficient  to  authorize 
the  opening  of  the  decree.  Matter  of  Flynn,  48  IST.  Y.  St.  Eep. 
816,  20  N.  Y.  Supp.  919;  a£fd.,  136  K  Y.  287. 

CI  1272     Removal  of  Guardian  Appointed  by  Will  or  Deed. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  person  in  his 
behalf,  the  surrogate's  court,  having  jurisdiction  to  require  security  from  a 
guardian  appointed  by  will  or  by  deed,  may  remove  such  a  guardian,  in  any 
ease  where  a  testamentary  trustee  may  be  removed,  as  prescribed  in  title 
sixth  of  this  chapter;  and  the  proceedings  upon  such  a,  petition  are  the  same, 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary  trustee. 
Where  a  citation  is  issued  upon  a  petition  for  the  removal  of  such  a 
guardian,  he  may  be  suspended  from  the  exercise  of  his  powers  and  authority, 
as  if  he  had  been  appointed  by  the  surrogate's  court. 

§  2858,  Code  Civ.  Pro. 

The  Legislature  has  seen  fit  to  restrain  the  surrogate's  authority 
as  to  removing  testamentary  guardian  and  to  confine  it  to  those 
cases  authorizing  the  removal  of  the  testamentary  trustee  under 
section  2718,  Code  Civ.  Pro.    MacJcay  v.  FuUerton,  4  Dem.  153. 
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The  Supreme  Court  has  authority  to  remove  a  testamentary 
guardian  in  a  proper  case.  Matter  of  King,  42  Hun,  607,  4  JST.  Y. 
St.  Eep.  570. 

Resignation  of  such  a  guardian. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to  resign  his 
trust,  by  the  surrogate's  court,  having  jurisdiction  to  require  security  from 
him.  The  proceedings  for  that  purpose,  and  the  effect  of  a  decree  made 
thereupon,  are  the  same,  as  where  a  guardian  appointed  by  the  surrogate's 
court  presents  a  petition,  praying  that  his  letters  may  be  revoked,  as  pre- 
scribed in  article  first  of  this  title.  §  2859,  Code  Civ.  Pro. 

^  1273     Appointment  of  Successor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been,  by  the 
decree  of  the  surrogate's  court,  removed  or  allowed  to  resign,  a  successor 
may  be  appointed  by  the  same  court,  with  the  effect  prescribed  in  section 
2605  of  this  act;  unless  such  an  appointment  would  contravene  the  express 
terms  of  the  will  or  deed.  §  2860,  Code  Civ.  Pro. 


If  1274         Gtjabdian   by   Judicial   Appointment.  1014 


CHAPTER  LXXIII. 

Guardian  by  Judicial  Appointment — Appointment  and 
Qualification  of  Temporary  and  General  Guardians — 
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fourteen  years  of  age. 
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1285.  Powers  of  guardian  suspended. 
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Cf  1274  Guardian  by  Judicial  Appointment  —  Concurrent 
Jurisdiction  of  Supreme  Court  to  Appoint  General 
Guardians. 

N^either  rule  52  of  the  General  Rules  of  Practice  nor  section 
2827  of  the  Code  has  in  any  way  limited  the  jurisdiction  of  the 
Supreme  Court  over  the  person  and  estate  of  infants,  and  this 
without  regard  to  age,  consequently  the  Supreme  Court  may  ap- 
point a  general  guardian  of  an  infant's  person  and  estate,  even 
though  the  infant  being  over  fourteen  years  will  not  consent  to 
such  appointment.  Matter  of  White,  40  App.  Div.  165,  57  JST.  Y. 
Supp.  862;  affd.,  160  K  Y.  685. 

Supreme  Court  rules  regarding  appointment  of  guardian  by  the  Supreme 
Court. 

General  guardian,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age  of 
fourteen  years  or  upward,  or  some  relative  or  friend,  if  the  infant 
is  under  fourteen,  may  present  a  petition  to  the  court,  stating  the 
age  and  residence  of  the  infant,  and  the  name  and  residence  of  the 
person  proposed  or  nominated  as  guardian,  and  the  relationship. 
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if  any,  whieli  said  person  bears  to  the  infant,  and  the  nature,  situa- 
tion and  value  of  the  infant's  estate.  Eule  LIT. 

Age  of  infant  and  amount  of  property  to  be  ascertained  by  court. 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward,  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian ;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The  court 
shall  also  ascertain  the  amount  of  the  personal  property,  and  the 
gross  amount  of  value  of  the  rents  and  profits  of  the  real  estate 
of  the  infant  during  his  minority,  and  shall  also  ascertain  the 
suflSciency  of  the  security  offered  by  the  guardian.        Eule  LIII. 

Bond  of  a  general  guardian. 

The  security  to  be  given  by  the  general  guardian  of  an  in- 
fant shall  be  a  bond,  in  a  penalty  of  double  the  amount 
of  the  personal  estate  of  his  ward,  and  of  the  gross  amount 
or  value  of  the  rents  and  profits  of  the  real  estate  dur- 
ing his  minority,  together  with  at  least  two  sufficient  sureties, 
each  of  whom  shall  be  worth  the  amount  specified  in  the  penalty 
of  the  bond,  over  and  above  all  debts;  or,  instead  of  personal 
security,  the  guardian  may  give  security  by  way  of  mortgage  on 
improved  and  unincumbered  real  property  of  the  value  of  the 
penalty  of  his  own  bond  only.  But  the  court,  in  its  discretion, 
may  vary  the  security,  where,  from  special  circumstances,  it  may 
be  found  for  the  interest  of  the  infant,  and  may  direct  the  prin- 
cipal of  the  estate,  or  any  part  thereof,  to  be  invested  in  the  stocks 
of  the  State  of  New  York,  or  of  the  United  States,  or  with  any 
trust  company  which  shall  have  been  designated  as  a  depository  for 
such  moneys  or  on  bond  and  mortgage,  upon  unincumbered  im- 
proved property  of  at  least  double  the  value  of  the  amount  in- 
vested, to  be  shown  to  the  satisfaction  of  the  court,  for  the  benefit 
of  the  infant;  and  that  the  interest  or  income  thereof,  only,  be 
received  by  the  guardian.  Rule  LIV. 

The  power  formerly  possessed  in  this  State  by  the  chancellor 
is  now  vested  in  the  Supreme  Court,  which  exercises  through  its 
judges  the  same  jurisdiction  over  infants  in  awarding  the  custody 
and  care  of  their  persons  and  property  as  was  possessed  and  exer- 
cised by  that  officer.  Matter  of  Huhhard,  82  I*]'.  Y.  90 ;  Brown  v. 
8nell  57  id.  286 ;  Struhhe  v.  King's  T.  Co.,  60  App.  Div.  548, 
69  N.  Y.  Supp.  1092;  affd.,  169  K  Y.  603. 
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^  1275    The  Surrogate  Not  a  Chancellor. 

Surrogates  liave  not  the  general  authority  over  infants  and  their 
estates  that  was  formerly  exercised  by  the  chancellor.  The  statute 
falls  far  short  of  making  chancellors  out  of  surrogates,  so  far  as 
general  jurisdiction  over  minors  and  their  property  is  concerned. 
Therefore,  the  Surrogate's  Court,  with  its  limited  statutory  power, 
and  with  no  equity  jurisdiction,  has  no  authority  to  direct  a  con- 
version of  the  infant's  property  from  personalty  into  realty,  by 
which  the  infant  would  be  bound  when  he  attained  his  majority, 
or  by  which  the  infant's  executor  would  be  bound  if  the  infant  died 
during  infancy.  Matter  of  Bolton,  159  N.  Y.  129,  affg.  37  App. 
Div.  625. 

^  1276     Powers  of  Surrogate  Court  to  Appoint  Guardians. 

The  surrogate's  court  has  the  like  power  and  authority  to  appoint  a 
general  guardian,  of  the  person  or  of  the  property,  or  both,  of  an  infant 
which  the  chancellor  had,  on  the  thirty-first  day  of  December,  eighteen 
hundred  and  forty-six.  It  has  also  power  and  authority  to  appoint  a  gen- 
eral guardian,  of  the  person  or  of  the  property,  or  both,  of  an  infant  whose 
father  or  mother  is  living,  and  to  appoint  a  general  guardian  of  the  prop- 
erty only,  of  an  infant  married  woman.  Such  power  and  authority  must  be 
exercised  in  like  manner  as  they  were  exercised  by  the  court  of  chancery, 
subject  to  the  provisions  of  this  act.  The  same  person  may  be  appointed 
guardian  of  an  infant  in  both  capacities;  or  the  guardianship  of  the  person 
and  of  the  property  may  be  committed  to  dififerent  persons. 

§  2821,  Code  Civ.  Pro. 

A  guardian  will  not  be  appointed  where  the  infant  is  a  non- 
resident, living  with  her  stepfather.  Matter  of  Wildberger's  Est., 
25  Misc.  Rep.  582,  55  N.  Y.  Supp.  1135, 

Two  guardians  one  for  six  months  of  the  year  and  the  other  for 
six  months  are  not  desirable.  Matter  of  Annan,  74  Hun,  19,  56 
K  Y.  St.  Eep.  219,  26  K  Y.  Supp.  528. 

The  surrogate  may  direct  that  certain  persons  be  allowed  to 
visit  the  ward.  Derichson  v.  Derickson,  4  Dem.  295,  3  How. 
(K  S.)  21. 

As  the  welfare  of  the  child  was  the  first  thing  to  be  considered, 
the  surrogate  refused  to  appoint  the  mother  who  was  leading  an 
immoral  life.  Matter  of  Meech,  26  K  Y.  St.  Eep.  167,  7  N.  Y. 
Supp.  257. 

The  Surrogate's  Court  has  jurisdiction  to  appoint  a  general 
guardian  of  the  person  and  property  of  an  infant,  even  if  the 
parents  are  living.  Goodman  v.  Alexander,  165  N.  Y.  289,  revg. 
28  App.  Div.  227,  50  IST.  Y.  Supp.  884. 
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^  1277    Guardian  of  an  Infant  Who  Has  One  or  Both  Par- 
ents Living. 

It  needs  no  argument  to  show  that  the  mother,  in  the  absence  of 
a  father,  has  the  right  to  influence  and  direct  the  conduct,  resi- 
dence, education,  occupation,  and  associates  of  her  infant  child. 

It  is  the  duty  of  the  surrogate  to  investigate  the  facts  of  the 
case,  and  only  in  a  clear  case  to  supplant  a  parent  in  her  authority 
over  her  children,  and  that  an  apparent  surrender  on  the  part 
of  the  parent  does  not  relieve  the  surrogate  of  his  responsibility 
as  the  guardian  of  her  true  welfare. 

By  section  2821  of  the  new  Code,  authority  is  vested  in  the 
surrogate  to  appoint  a  guardian  of  an  infant  whose  parents  are 
living;  but  it  is  manifest  that  that  authority  should  never  be 
exercised  except  in  cases  where  parents  appear  to  be  unfit  for  the 
control  of  their  infant  children,  or  where  they  have  inteiests  ad- 
verse to  such  minors.     Matter  of  Barre,  5  Kedf.  64. 

^  1278     Proceedings  for  Appointment  of  Guardian  for  Infant 
Over  Fourteen. 

The  following  is  an  outline  of  the  proceedings  for  the  appoint- 
ment of  a  guardian  for  an  infant  over  fourteen  years  of  age  as 
found  in  the  various  Code  provisions. 
Petition. 

Must  be  made  by  the  infant;  must  set  forth  facts  show- 
ing jurisdiction  (§  2822,  Code  Civ.  Pro.)  ;  must  state  whether 
or  not  the  father  or  mother  are  known  to  be  living;  must  state 
names  of  all  relatives  residing  in  the  county;  must  state  the  facts 
which  make  it  expedient  to  appoint  a  person  other  than  the  father 
or  mother  (§  2823,  Code  Civ.  Pro.) ;  must  nominate  a  person  to 
be  appointed  (§  2826,  Code  Civ.  Pro.) ;  must  pray  for  a  decree 
appointing  a  general  guardian,  either  of  his  person  or  property, 
or  both,  as  the  case  requires ;  that  the  father  or  mother,  if  living, 
be  cited;  that  a  prior  guardian,  if  alive,  be  cited.  §  2823,  Code 
Civ.  Pro. 
Citation. 

Must  issue  to  'the  father  or  mother  if  alive;  may  issue 
to  any  other  relatives  in  the  discretion  of  the  surrogate ;  a  general 
guardian  in  one  capacity  may  be  appointed  without  a  citation,  and 
a  citation  issued  to  show  cause  against  the  appointment  in  another 
capacity.     §  2825,  Code  Civ.  Pro. 


I  1278       Infant  Over  Fotjeteen  Yeaes  of  Age.  1018 

Service  of  citation. 

Upon  the  father  ten  days  before  it  is  returnable  (§  2823,  Code 
Civ.  Pro.) ;  upon  other  relatives  the  usual  time. 

Appointment  of  guardian  of  property  of  married  woman  —  Petition. 

Where  the  petitioner  is  a  nonresident  married  woman  and  the 
petition  relates  to  personal  property  only,  it  must  affirmatively 
show  that  the  property  is  not  subject  to  the  control  or  disposition 
of  her  husband  by  the  law  of  petitioner's  residence.  §  2822, 
Code  Civ.  Pro. 

Citation. 

Husband  of  an  infant  married  woman  must  be  cited  and  a  de- 
cree appointing  guardian  of  property  may  be  made  without  citing 
father  or  mother.     §  2824,  Code  Civ.  Pro. 

Hearing  and  decree. 

Surrogate  may  hear  allegations  and  proofs  from  a  person  not  a 
party. 

Subpcena. 

Surrogate  may  issue  subpoena  for  the  purpose  of  examining 
jpersons  to  ascertain  necessary  facts,  or  as  to  the  amount  of  se- 
curity to  be  required.     §  2825,  Code  Civ.  Pro. 

Decree. 

Upon  being  satisfied  of  the  facts  and  that  the  interests  of  the 
infant  will  be  promoted,  the  surrogate  must  make  such  a  decree 
as  justice  requires.     §  2825,  Code  Civ.  Pro. 

The  same  person  may  be  appointed  guardian  of  an  infant  in 
both  capacities  or  the  guardianship  of  the  person  and  of  the  prop- 
erty may  be  committed  to  different  persons.  §  2821,  Code  Civ. 
Pro. 

Married  woman. 

'No  guardian  of  the  person  of  an  infant  married  woman  shall 
be  appointed.     §§  2821,  2825,  Code  Civ.  Pro. 

Petition  for  appointment  by  infant  over  fourteen. 

In  either  of  the  following  cases,  an  infant,  of  the  age  of  fourteen  years 
or  upwarCs,  may  present,  to  the  surrogate's  court  of  the  county  in  which  he 
resides;  or,  if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  his  property,  real  or  personal,  is  situated;  a 
written  petition,  duly  verified,  setting  forth  the  facts  upon  which  the  juris- 
diction of  the  court  depends,  and  praying  for  a  decree  appointing  a  general 
guardian,  either  of  his   person,  or  of  his  property,  or  both,  as  the  case  re- 
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quirea;  and,  if  necessary,  that  the  persons,  entitled  by  law  to  be  cited  upon 
such  an  application,  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed,  either  by 
a  court  of  competent  jurisdiction  of  the  State,  or  by  the  will  or  deed  of  his 
father  or  mother,  admitted  to  probate  or  authenticated,  and  recorded,  as 
prescribed  in  section  2851  of  this  act. 

2.  Where  a  general  guardian  so  appointed,  has  died,  become  incompetent 
or  disq\ia.lified;  or  refuses  to  act;  or  has  been  removed;  or  where  his  term  of 
office  has  expired. 

Where  the  petitioner  is  a  non-resident  married  woman,  and  the  petition 
relates  to  personal  property  only,  it  must  affirmatively  show  that  the 
p"operty  is  not  subject  to  the  control  or  dispositi9n  of  her  husband,  by  the 
law  of  the  petitioner's  residence.  §  2822,  Code  Civ.  Pro. 

Domicile. 

The  domicile  of  the  father  is  the  domicile  of  his  infant  children 
and  will  control  where  an  infant  is  brought  into  this  State  by 
stratagem  for  the  purpose  of  attempting  to  give  the  court  juris- 
diction.   Matter  of  Huhhard,  82  E".  Y.  90. 

A  nonresident  infant  over  fourteen  years  old  may  apply  to  the 
surrogate  of  any  county  in  this  State  where  he  has  property  for 
the  appointment  of  a  guardian  of  his  person  as  well  as  of  his 
property,  if  he  has  no  guardian  of  his  person  in  the  State  of  his 
domicile.     Johnson  v.  Borden,  4  Dem.  36. 

The  assertion  of  jurisdiction  by  the  surrogate  in  himself  over 
an  infant  will  not  confer  jurisdiction,  but  the  surrogate  may  decide 
the  question  of  residence  on  conflicting  evidence  and  the  decision 
will  not  be  reversed  on  that  ground.  Matter  of  Sherman,  70  Hun, 
465,  53  K  Y.  St.  Kep.  YIO,  24  N.  Y.  Supp.  283. 

^  1279     Contents  of  Petition  —  Citation. 

A  petition,  presented  as  prescribed  in  the  last  section,  must  also  state 
whether  or  not  the  father  and  mother  of  the  petitioner  are  known  to  be 
living.  If  either  of  them  is  known  to  be  living,  and  the  petition  does  not 
pray  that  the  father,  or,  if  he  is  dead,  that  the  mother,  may  be  appointed  the 
general  guardian,  it  must  set  forth  the  circumstances  which  render  the 
appointment  of  another  person  expedient;  and  must  pray  that  the  father, 
or  if  he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to  show 
cause,  why  the  decree  should  not  be  made.  A  citation,  issued  to  the  father 
of  the  petitioner,  must  be  served  at  least  ten  days  before  it  is  returnable. 
Where  the  case  is  within  subdivision  second  of  the  last  section,  the  petition 
must  pray  that  the  person  formerly  appointed  general  guardian  may  be 
cited,  unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire,  and 
ascertain  as  far  as  practicable,  what  relatives  of  the  infant  reside  in  his 
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county;  and  he  may,  in  his  discretion,  cite  any  relative  or  class  of  relatives 
of  the  infant,  residing  in  that  county  or  elsewhere,  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  ^Tanted.  §  2823,  Code  Civ.  Pro. 

Unless  the  appointment  of  some  other  person  is  shown  to  be 
"  expedient "  the  father  or  mother  should  be  appointed.  Led- 
with  V.  Ledwiih,  1  Dem.  154. 

Eelatires  cited  in  the  discretion  of  the  surrogate  have  no  rights 
to  enforce,  but  they  are  notified  that  the  surrogate  may  learn  from 
them  such  facts  as  he  may  desire  to  know.  Ex  parte  Dawson,  3 
Bradf.  130. 

Petition. 

The  petition  should  state  the  amount  of  the  infant's  property 
that  the  surrogate  may  know  how  much  security  to  require.  John- 
son V.  Borden,  4  Dem.  36. 

Where  petitioner  is  a  maiiied  woman. 

The  last  section  applies,  where  the  petitioner  is  a  married  woman;  except 
that  her  husband  must  also  Le  cited,  and  that  the  surrogate  may,  in  his 
discretion,  make  a  decree,  appointing  a  guardian  of  her  property  without 
citing  her  father  or  her  mother.  §  2824,  Code  Civ.  Pro. 

Guardianship  of  married  woman. 

The  lawful  marriage  of  a  woman  before  she  attains  her  majority  termi- 
nates a  general  guardianship  with  respect  to  her  person,  but  not  with  respect 
to  her  property.  Domestic  Relations  Law,  §  54. 

Guardian  t6  be  nominated  by  infant. 

A  guardian  appointed  upon  the  application  of  an  infant  of  the  age  of 
fourteen  years,  or  upwards,  as  prescribed  in  this  article,  must  be  nominated 
by  the  infant,  subject  to  the  approval  of  the  surrogate. 

§  2826,  Code  Civ.  Pro. 

Surrogate  is  not  required  to  appoint  a  guardian  for  an  infant 
over  fourteen  years  old  unless  he  is  convinced  that  the  interests  of 
the  infant  will  be  promoted  thereby.  Ledwith  v.  Ledwith,  1  Dem. 
154. 

^  1280    Proceedings  on  Appointment  of  Guardian. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  such  a  decrep 
in  the  premises,  as  justice  requires.  He  may,  in  his  discretion,  hear  allega- 
tions and  proofs  from  a  person  not  a  party.  Where  a,  citation  is  not  issued, 
the  surrogate  must,  upon  the  presentation  of  the  petition,  inquire  into  the 
circumstances.     For  the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into 
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the  amount  of  security  to  be  required  of  the  guardian,  he  may  issue  a 
subpcena,  requiring  any  person  to  attend  before  him,  to  testify  respecting  any 
matter  involved  therein.  If  he  is  satisfied  that  the  allegations  of  the  peti- 
tion are  true  in  fact,  and  that  the  interests  of  the  infant  will  be  promoted 
by  the  appointment  of  a  general  guardian,  either  of  his  person  or  of  his 
property,  he  must  make  a  decree  accordingly,  except  that  a  guardian  of  the 
person  of  a  married  woman  shall  not  be  appointed.  In  a  proper  case,  he  may 
appoint  a  general  guardian  in  one  capacity,  without  a  citation;  and  issue  a 
citation  to  show  cause  against  the  appointment  of  a  general  guardian,  in  the 
other  capacity.  §  2825,  Code  Civ.  Pro. 

The  fact  that  the  mother  of  an  infant  over  fourteen  has  re- 
married furnished  no  ground  for  rejecting  her  as  guardian.  Mat- 
ter of  Hermance,  2  Dem.  1 ;  Holley  v.  Chamberlain,  1  Redf.  333, 
declared  obsolete. 

A  trust  company  may  be  appointed  guardian  of  an  infant's 
property  while  a  relative  is  appointed  guardian  of  the  person. 
Matter  of  BucUer,  89  N.  Y.  Supp.  206. 

A  corporation  may  be  appointed  guardian  of  an  infant  over 
fourteen  years  old.    Ledwith  v.  Ledwith,  1  Dem.  154. 

Entries  in  the  minutes  of  the  surrogate  do  not  constitute  the 
appointment  of  a  guardian.  Such  appointment  results  from  sev- 
eral steps  and  culminates  and  is  finished  in  the  delivery  of  the 
signed  and  sealed  letters,  after  their  record  in  the  guardian's  book 
to  the  guardian.  He  gets  no  authority  until  they  are  signed  and 
delivered,  or  at  least  are  ready  for  delivery.  Potter  v.  Ogden,  136 
N.  Y.  384,  afPg.  65  Hun,  27,  47  IT.  Y.  St.  Eep.  190,  19  IT.  Y. 
Supp.  594. 

Effect  of  surrender  to  institution. 

A  proper  surrender  to  an  institution  by  the  father  is  not  super- 
seded by  the  appointment  of  a  general  guardian.  People,  etc.  v. 
Kearney,  31  Barb.  430. 

A  guardian  may  be  appointed,  although  the  child  has  been  sur- 
rendered to  an  institution  by  a  written  instrument  signed  by  the 
father  in  his  lifetime.  Kearney  V.  Brooklyn  Ind.  8ch.,  1  Redf. 
292. 

Limited  letters. 

Where  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  whole  amount  of  the  infant's  property,  the  surrogate 
may,  in  his  discretion,  accept  security  for  a  portion  of  such  prop- 
erty and  issue  letters  thereon  limited  to  the  receiving  and  admin- 
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istering  only  sucli  property  for  which  double  the  security  has  been 
given,  and  restraining  the  guardian  from  receiving  any  other  per- 
sonal property  of  the  infant,  until  the  further  order  of  the  surro- 
gate on  additional  security.  §  2830,  Code  Civ.  Pro. 

^  1281    Appointment    of    Temporary    Guardian    for    Infant 
Under  Fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  or  any  other  person 
in  behalf  of  such  an  infant,  may  present  to  the  surrogate's  court  of  the 
county  in  which  the  infant  resides;  or,  if  he  is  not  a  resident  of  the  State, 
to  the  surrogate's  codrt  of  the  county  in  which  any  of  the  infant's  property, 
real  or  personal, ris  situated;  a  written  petition,  duly  verified,  setting  forth 
the  facts,  upon  which  the  jurisdiction  of  the  court  depends,  and  praying  for 
a  decree  appointing  a  guardian  of  the  person,  or  of  the  property,  or  both,  of 
the  infant,  to  serve  until  the  infant  attains  the  age  of  fourteen  years,  and 
a  successor  to  the  guardian  is  appointed.  The  cases  in  which  such  a  guard- 
ian may  be  appointed,  the  contents  of  the  petition,  and  the  proceedings  there- 
upon, are  the  same,  as  prescribed  in  the  foregoing  sections  of  this  article, 
with  respect  to  the  appointment  of  a  general  guardian,  upon  the  petition  of 
an  infant  of  the  age  of  fourteen  years  or  upwards;  except  that  the  surro- 
gate must  nominate,  as  well  as  appoint,  the  temporary  guardian. 

§  2827,  Code  Civ.  Pro. 

Considerations  affecting  the  health  and  welfare  of  a  child  may 
justify  a  court  in  withholding  the  custody  of  it  temporarily,  even 
from  its  legal  guardian.    Matter  of  Welch,  74  N.  Y.  299. 

When  a  question  of  religious  faith  in  which  an  infant  shall  be 
reared  arises,  the  choice  of  the  father  is  in  ordinary  cases  to  be 
followed.  Matter  of  Jacquet,  40  Misc.  Kep.  575,  82  IST.  Y.  Supp. 
986. 

Maternal  aunt  appointed  over  father,  mother  being  dead.  Grif- 
fin v.  Sarsfield,  2  Dem.  4. 

Mother  divorced  from  father  and  awarded  custody  of  children 
by  decree  of  another  State  —  held  not  to  authorize  mother  to  ap- 
point testator  guardian  by  will,  the  father  being  alive. 

Domicile. 

The  domicile  of  the  father  is  the  domicile  of  his  infant  children 
and  will  control  where  an  infant  is  brought  into  this  State  by 
stratagem  for  the  purpose  of  attempting  to  give  the  court  juris- 
diction.   Matter  of  Eublard,  82  IST.  Y.  90. 

An  infant  under  the  age  of  fourteen  having  had  his  residence 
in  the  State  in  which  all  his  property  is  situated  fixed  by  acts  of 
his  parents  cannot  in  contemplation  of  law,  after  the  decease  of 
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his  paYent,  have  his  residence  changed  to  this  State  except  by  his 
guardian ;  therefore,  a  Surrogate's  Court  of  this  State  would  have 
no  jurisdiction  to  appoint  a  guardian  of  his  person  and  estate. 
Matter  of  Daniels,  71  Hun,  195,  53  N.  Y.  St.  Kep.  859,  24  N.  Y. 
Supp.  506. 

Contents  of  petition. 

Contents  of  petition  by  relative  of  infant  under  fourteen  years 
of  age.  Matter  of  Van  Yranken,  20  N.  Y.  St.  Kep.  387,  3  N.  Y. 
Supp.  445. 

Term  of  office  of  temporary  guardian. 

The  term  of  office  of  a  guardian,  appointed  as  prescribed  in  the  last  section, 
expires  when  the  infant  attains  the  age  of  fourteen  years.  But  after  the 
infant  attains  that  age,  the  person  so  appointed  continues  to  retain  all  the 
powers  and  authority  and  is  subject  to  all  the  duties  and  liabiliti'is,  of  a 
guardian  of  the  person,  or  of  the  property,  or  both,  pursuant  to  his  letters; 
until  his  successor  is  appointed  and  has  qualified,  or  until  his  letters  are 
revoked,  for  some  other  cause,  by  the  decree  of  the  surrogate's  court;  and 
his   sureties  are  responsible  accordingly.  §   2828,  Code  Civ.  Pro. 


^  1282     How  Guardian  Qualifies. 
Must  take  official  oath. 

Must  execute  to  the  infant  and  file  with  the  surrogate  his  bond 
with  at  least  two  sureties. 

Penalty  of  the  bond  must  be  fixed  by  the  surrogate  and  must  be 
not  less  than  twice  the  value  of  the  personal  property  and  of  the 
rents  and  profits  of  the  real  property,  unless  the  surrogate  in  his 
discretion  includes  the  rent  of  real  estate  for  three  years  only. 

Limited  security. 

Where  it  appears  to  be  impracticable  to  give  a  bond  sufficient 
to  cover  the  whole  amount  of  the  infant's  personal  property,  the 
surrogate  may  in  his  discretion  accept  security,  to  be  approved 
by  the  surrogate,  not  less  than  twice  the  amount  of  the  particular 
portion  of  the  infant's  property  which  the  guardian  will  be  author- 
ized under  the  letters  to  receive. 

Additional  security  may  be  required  on  removing  the  limitation. 

§  2830,  Code  Civ.  Pro.,  analyzed. 
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Guardian  of  person  only. 

The  guardian  must  execute  to  the  infant  a  bond  in  a  penalty  fixed  by 
the  surrogate  and  with  or  without  sureties  as  the  surrogate  may  direct. 

§  2831,  Code  Civ.  Pro. 

Qualification  of  guardian  of  property. 

Before  letters  of  guardianship  of  an  infant's  property  are  issued  by  the 
surrogate's  court,  the  person  appointed  must,  besides  taking  an  oificial  oath, 
as  prescribed  by  law,  execute  to  the  infant,  and  file  with  the  surrogate  his 
bond,  with  at  least  two  sureties  in  a  penalty,  fixed  by  the  surrogate,  not 
less  than  twice  the  value  of  the  personal  property,  and  of  the  rents  and 
profits  of  the  real  property;  conditioned  that  the  guardian  will,  in  all 
things,  faithfully  discharge  the  trust  reposed  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trust,  and  that  he  will,  in  all  re- 
spects, render  a  just  and  true  account  of  all  money  and  other  property 
received  by  him,  and  of  the  application  thereof,  and  of  his  guardianship, 
whenever  he  is  required  so  to  do,  by  a  court  of  competent  jurisdiction.  But 
the  surrogate  may,  in  his  discretion,  limit  the  amount  of  the  bond  to  not 
less  than  twice  the  value  of  the  personal  property  and  of  the  rents  and 
profits  of  the  real  property  for  the  term  of  three  years.  But  in  case  where 
it  appears  to  >e  impracticable  to  give  a  bond  sufBcient  to  cover  the  whole 
amount  of  the  infant's  personal  property,  the  surrogate  may,  in  his  dis- 
cretion, accept  security,  to  be  approved  by  the  surrogate,  not  less  than  twice 
the  amount  of  the  particular  portion  of  the  infant's  property  which  the 
guardian  will  be  authorized  under  the  letters  to  receive;  and  issue  letters 
thereon  limited  to  the  receiving  and  administering  only  such  personal  prop- 
erty for  which  double  the  security  has  been  given,  and  restraining  the 
guardian  from  receiving  any  other  personal  property  of  the  infant,  until  the 
further  order  of  the  surrogate,  on  additional  further  satisfactory  security. 

§  2830,  Code  Civ.  Pro. 

A  guardian  will  not  be  allowed  to  withdraw  his  bond  and  file 
another  of  a  lesser  penalty  because  he  has  disposed  of  the  property 
or  it  proves  to  be  of  less  value  than  it  was  originally  estimated. 
Matter  of  Patterson,  39  K  Y.  St.  Eep.  849,  15  N.  Y.  Supp.  963. 

Appointment  of  banking  or  trust  company  —  OfBcial  oath  not  required. 

Upon  the  appointment  of  such  corporation  as  executor,  administrator, 
guardian,  trustee,  receiver  or  committee,  as  provided  by  this  chapter,  no 
ofiicial  oath  shall  be  required  from  such  corporation  or  trust  company. 

Banking  Law,  §  158b,  added  by  chap.  612,  L.  1907. 


^  1283     Qualification  of  Guardian  of  Person. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued  by  the  sur- 
rogate's court,  the  person  appointed  must  take  the  official  oath,  as  pre- 
scribed by  law.  The  surrogate  may  also  require  him  to  execute  to  the  infant 
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a  bond,  in  a  penalty  fixed  by  the  surrogate,  and  with  or  without  sureties, 
as  to  the  surrogate  seems  proper;  conditioned  that  the  guardian  will  in  all 
things  faithfully  discharge  the  trust  reposed  in  him,  and  duly  account  for  all 
money  or  other  property  which  may  come  to  his  hands,  as  directed  by  the 
surrogate's  court.  §  2831,  Code  Civ.  Pro. 

Inquiry  as  to  value  of  property. 

Where  a  general  guardian  of  the  property  of  an  infant  is  appointed,  as 
prescribed  in  this  article,  the  surrogate  must  inquire  into  the  infant's  cir- 
cumstances, and  must  ascertain,  as  nearly  as  practicable,  the  value  of  his 
personal  property,  and  of  the  rents  and  profits  of  his  real  property. 

§  2829,  Code  Civ.  Pro. 


Cf  1284     Proceedings  to  Revoke  Letters  upon  Applicatton  of 
a  Person  Other  Than  the  Guardian. 

Upon  the  presentation  of  the  proper  petition,  the  surrogate 
must  inquire  into  the  matter. 

Subpoena  may  be  issued  to  require  the  attendance  and  examina- 
tion of  any  person.     §  2833,  Code  Civ.  Pro. 

Citation  to  show  cause  is  issued  in  the  usual  way. 

Order  suspending  action  by  guardian. 

Upon  the  issue  of  citation  the  surrogate  may,  in  his  discretion, 
m'ake  an  order  suspending  the  guardian  wholly  or  partly  from 
the  exercise  of  his  powers  and  authority  during  the  pending  of  the 
special  proceeding.     §  2834,  Code  Civ.  Pro. 

Order  —  How  served. 

A  certified  copy  of  the  order  must  accompany  the  citation  and 
be  served  therewith. 

Order  becomes  effective  from  the  time  it  is  made,  without  ser- 
vice thereof. 

Exceptioins  and  limitations  prescribed  by  sections  2603  and 
2604,  Code  Civ.  Pro.,  apply.     §  2834,  Code  Civ.  Pro. 

Decree. 

Upon  satisfactory  proof  a  decree  is  made  revoking  the  letters. 
Except  that  where  the  case  is  within  subdivisions  3  or  4  of  sec- 
tion 2832,  Code  Civ.  Pro.,  he  must  dismiss  the  petition  under  the 
like  circumstances  and  upon  the  like  terms  as  prescribed  in  sections 
2686,  2687,  Code  Civ.  Pro.,  where  a  similar  complaint  is  made 
against  an  executor  or  administrator. 

§  2833,  Code  Civ.  Pro.,  analyzed. 
65 
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When  letters  may  be  revoked  for  misconduct,  etc. 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or  other  person 
in  his  behalf,  or  the  surety  of  a  guardian,  may,  at  any  time,  present  to  the 
surrogate's  court,  a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  a  decree,  revoking  letters  of  guardianship,  either  of  the 
person,  or  of  the  property,  or  both ;  and  that  the  guardian  complained '  of 
may  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any  reason,  in- 
competent to  fulfill  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the 
money  or  other  property  in  his  charge,  or  invested  money  in  securities  un- 
authorized by  law,  or  otherwise  improvidently  managed  or  injured  the  real 
or  personal  property  of  the  ward,  or  by  reason  of  other  misconduct  in  the 
execution  of  his  office,  or  his  dishonesty,  drunkenness,  improvidence,  or  want 
of  understanding,  he  is  unfit  for  the  due  execution  of  his  oflSee. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to 
obey  any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  an 
order;  or  any  provision  of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained  by  a  false  suggestion 
of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's  welfare 
will  be  promoted  by   the  appointment  of   another  guardian. 

§  2832,  Code  Civ.  Pro. 

Also  where  the  guardian  fails  to  obey  an  order  to  file  an  annual 
account  or  to  make  one  filed  more  complete.  §  2845,  Code  Civ. 
Pro. 

Mere  neglect  to  file  annual  account  when  no  order  to  do  so  has 
been  made  and  disobeyed  is  not  sufficient  to  require  a  revocation 
of  letters.     Ledwith  v.  Union  Trust  Co.,  2  Dem.  439. 

The  words  "  In  his  behalf  "  refer  to  the  ward,  and  mean  that 
any  person  may  make  the  application  in  behalf  of  the  ward. 
Boiling  v.  CougMin,  5  Redf.  116. 

Letters  of  guardianship  cannot  be  revoked  when  no  cause  for 
revocation  specified  in  section  2832,  Code  Civ.  Pro.,  is  shown  sim- 
ply because  it  might  be  inferred  that  another  guardian  would  bet 
ter  serve  the  interest  of  the  ward.    Ledwith  v.  Union  Trust  Co., 
2  Dem.  439. 

Mere  allegations  of  conclusions  of  fact  in  the  language  of  the 
section  are  sufficient  to  confer  jurisdiction,  but  are  not  sufficient 
proof  of  the  facts  themselves.  Matter  of  Plumh,  21  N.  Y.  St.  Eep. 
107,  4  N.  Y.  Supp.  135. 


i 
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^  1285     Citation  — Hearing— Decree. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last  section, 
the  surrogate  must  inquire  into  the  matter;  and  for  that  purpose,  he  may 
issue  a  subpoena  to  any  person  requiring  him  to  attend  and  testify  in  the 
premises.  If  the  surrogate  is  satisfied  that  there  is  probable  cause  to  be- 
lieve, that  the  allegations  of  the  petition  are  true,  he  must  issue  a  citation 
to  the  guardian  complained  of;  and,  upon  the  return  thereof,  if  the  material 
allegations  of  the  petition  are  established,  he  must  make  a  decree,  revoking 
the  guardian's  letters  accordingly;  except  that,  where  the  case  is  within 
subdivision  third  or  fourth  of  the  last  section,  he  must  dismiss  the  pro- 
ceedings, under  the  like  circumstances  and  upon  the  like  terms,  as  pre- 
scribed in  sections  2686  and  2687  of  this  act,  where  a  similar  complaint  is 
made  against  an  executor  or  administrator.  §  2833,  Code  Civ.  Pro. 

The  inquiry  which  the  surrogate  must  make  is  left  to  his  discre- 
tion.   Matter  of  Plumb,  21  N.  Y.  St.  Eep.  107. 

A  guardian,  although  declared  to  be  insane,  must  be  served  with 
citation  upon  an  application  for  the  removal  of  such  guardian. 
Damarell  v.  Walker,  2  Eedf.  198. 

The  interests  of  the  infant  should  control,  and  where  the  applica- 
tion is  not  made  in  the  interest  of  the  infant  it  will  be  denied. 
Matter  of  Twichell,  117  App.  Div.  331. 

Suspension  of  guardian;   effect  thereof. 

Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the  surrogate 
may,  in  his  discretion,  make  an  order  suspending  the  guardian,  wholly  or 
partly,  from  the  exercise  of  his  powers  and  authority,  during  the  pendency' 
of  the  special  proceeding.  A  certified  copy  of  an  order  so  made  must  accom- 
pany the  citation,  and  be  served  therewith;  but,  from  the  time  when  it  is 
made,  the  order  is  binding  upon  the  guardian  and  upon  all  other  persons, 
without  service  thereof,  subject  to  the  exceptions  and  limitations  prescribed 
in  sections  2603  and  2604  of  this  act,  with  respect  to  a  decree  revoking 
letters.  §  2834,  Code  Civ.  Pro. 

^  1286    Proceeding   for  Resignation  and  Revocation  of  Let- 
ters on  Application  of  Guardian. 
Petition. 

Guardian  may  present  petition  praying  that  his  account  may  be 
settled;  that  the  ward  may  be  cited;  that  his  letters  may  be  rs- 
voked. 

The  surrogate  may  in  his  discretion  entertain  or  decline  to  en- 
tertain the  application.     §  2835,  Code  Civ.  Pro. 

Citation  to  show  cause  should  be  directed  to  the  ward  only. 

Notice  of  application  may  be  given  to  any  other  persons  whose 
presence  is  desired  by  the  surrogate  in  such  manner  as  the  surro- 
gate deems  proper.     §  2836,  Code  Civ.  Pro. 
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Hearing. 

Any  person  may  appear  and  contest  the  application  in  the  inter- 
est of  the  ward. 
.Special  guardian  for  the  infant  must  be  appointed. 

The  surrogate  must  first  determine  whether  suiEcient  reasons 
'exist  for  granting  the  prayer  of  the  petition,  and  whether  the  in- 
terests of  the  infant  will  be  prejudiced  by  the  resignation  of  the 
^ardian. 

An  order  may  be  made  determining  that  sufiBcient  reason  exists 
for    granting    the    prayer    of    the    petition    and    directing    an 
accounting. 
Accounting. 

Upon  his  fully  accounting  and  paying  all  money  which  is  found 
to  be  due  from  him  to  the  ward  and  delivering  all  books,  papers, 
and  other  property  of  the  ward  in  his  hands,  either  into  the  Surro- 
gate's Court  or  in  such  a  manner  as  the  surrogate  directs, 

A  decree  may  be  made  revoking  the  petitioner's  letters  and  dis- 
charging him  accordingly. 

§§  2835,  2836,  Code  Civ.  Pro.,  analyzed. 

Application  by  guardian  for  revocation  of  letters. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any  time  present 
"to  the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth  the 
iacts  upon  which  the  application  is  founded,  and  praying  that  his  account 
may  he  judicially  settled;  that  a  decree  may  thereupon  be  made,  revoking 
his  letters,  and  discharging  him  accordingly;  and  that  the  ward  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made.  The  surrogate 
may,  in  his  discretion,  entertain,  or  decline  to  entertain,  the  application. 

§  2835,  Code  Civ.  Pro. 

Proceedings  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in  the  last 
section,  he  must  issue  a  citation,  as  prayed  for  in  the  petition;  and  he  may 
also  require  notice  of  the  application  to  be  given  to  such  other  persons,  and 
in  such  a  manner,  as  he  deems  proper.  Upon  the  return  of  the  citation,  a 
guardian  ad  litem  for  the  ward  must  be  appointed;  and  the  surrogate  may 
also,  in  his  discretion,  allow  any  person  to  appear  and  contest  the  applica- 
tion, in  the  interest  of  the  ward.  Upon  the  hearing,  the  surrogate  must 
&st  determine  whether  sufficient  reasons  exist  for  granting  the  prayer  of 
the  petition.  If  he  determines  that  they  exist,  and  that  the  interests  of 
the  ward  will  not  be  prejudiced  by  the  resignation  of  the  guardian,  the 
surrogate  must  make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  discharged.  Upon  his  fully  accounting, 
and  paying  all  money  which  is  found  to  be  due  from  him  to  the  ward,  and 
■delivering  all  books,  papers  and  other  property  of  the  ward  in  his  hands, 


1029  Anciijlaey  Letteks  of  Guaebianship.         |  128T 

either  into  the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate 
directs,  a  decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly.  §  2836,  Code  Civ.  Pro. 

The  decree  settling  the  account  under  this  sejction  is  not  con- 
chisive  against  a  successor.  See  §  2837,  Code  Civ.  Pro.  Matter 
of  Tyndall,  48  Misc.  Eep.  39. 

^  1287     Application     for     Ancillary     Letters     to     Foreign 
Guardian. 

Prerequisites    for    application  —  Nonresident    infant    residing    within    the 
United  States. 

The  infant  must  reside  without  the  State  and  within  the  United 
States ;  must  be  entitled  to  property  within  the  State,  or  must  be 
entitled  to  maintain  an  action  in  a  court  of  this  State ;  must  have 
a  general  guardian  of  his  property  who  has  been  duly  appointed 
by  a  court  of  competent  jurisdiction  within  the  State  or  Territory 
where  the  infant  resides,  and  who  has  given  security  in  at  least 
twice  the  value  of  the  personal  property  and  of  the  rents  and 
profits  of  the  real  property  of  the  ward. 
Petition. 

The  petition  must  be  in  writing  and  verified,  and  must  set  forth 
the  jurisdictional  facts,  and  whether  or  not  the  infant  owes  any 
debts  to  a  resident  of  the  State.     §  2839,  Code  Civ.  Pro. 

It  must  be  accompanied  by  exemplified  copies  of  the  records 
and  other  papers  showing  that  he  has  been  so  appointed  and  has 
given  the  security  required  in  this  section,  which  papers  must  be 
authenticated  in  the  mode  prescribed  in  section  2704,  Code  Civ.. 
Pro. 

Prerequisites    for    application  —  Nonresident    infant    residing    in    foreign 
country. 

The  same  as  under  first  subdivision  except  that  the  foreign 
guardian  need  not  have  given  security. 
Petition. , 

The  petition  must  be  in  writing  and  verified,  setting  forth  juris- 
dictional facts,  and  whether  the  ward  owes  any  debts  to  a  resident 
of  the  State,  and  praying  that  ancillary  letters  of  guardianship  on 
the  personal  estate  of  such  infant  be  appointed. 

It  must  be  accompanied  by  exemplified  copies  of  the  records 
and  other  papers  showing  the  appointment  of  such  foreign  guard- 
ian, or  where  such  foreign  guardian  has  not  been  appointed  by 
any  court,  with  other  proof  of  his  authority  to  act  as  such  guardian. 
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within  such  foreign  country,  and  also  with  proof  that  pursuant  to 
the  laws  of  such  foreign  country  such  foreign  guardian  is  entitled 
to  the  possession  of  the  ward's  personal  estate. 
Authentication. 

Exemplified  copies  of  the  records  must  be  authenticated  by  the 
seal  of  the  court  or  officer  by  which  or  by  whom  such  foreign 
guardian  was  appointed,  or  the  oflScer  having  the  custody  of  the 
seal  or  of  the  record  thereof,  and  the  signature  of  a  judge  of  such 
court,  or  the  signature  of  such  ofiieer  and  of  the  clerk  of  such 
court  or  ofiBcer,  if  any;  and  must  be  further  authenticated  by  the 
certificate  under  the  principal  seal  of  the  department  of  foreign 
affairs,  or  the  department  of  justice  of  such  country  attested  by  the 
signature  or  seal  of  a  United  States  consul. 

§  2838,  Code  Civ.  Pro.,  analyzed. 
Security  and  oath. 

Ancillary  letters  are  issued  without  security  and  without  an 
oath  of  office.  §  2840,  Code  Civ.  Pro. 

Where  original  letters  have  been  granted. 

Such  letters  do  not  supersede  original  letters  granted  in  such 
county  which  are  still  in  force.  §  2840,  Code  Civ.  Pro. 

Application  for  ancillary  letters  to  foreign  guardians. 

Where  an  'infant  who  resides  without  the  state,  and  within  the  United 
States,  is  entitled  to  property  within  the  state,  or  to  maintain  an  action 
in  any  court  thereof,  a  general  guardian  of  his  property,  who  has  been  ap- 
pointed by  a  court  of  competent  jurisdiction,  within  the  state  or  territory 
where  the  ward  resides,  and  has  there  given  security,  in  at  least  twice  the 
value  of  the"  personal  property,  and  of  the  rents  and  profits  of  the  real 
property,  of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  facts,  and  praying 
for  ancillary  letters  of  guardianship  accordingly.  The  petition  must  be  ac- 
companied with  exemplified  copies  of  the  records  and  other  papers,  showing 
that  he  has  been  so  appointed,  and  has  given  the  security  required  in  this 
section,  which  must  be  authenticated  in  the  mode  prescribed  in  article 
seventh  of  title  third  of  this  chapter,  for  the  authentication  of  records  and 
papers,  upon  an  application  for  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  state  and  within  a  foreign 
country  is  entitled  to  personal  property  within  the  state,  or  to  maintain  an 
action,  or  special  proceeding  in  any  court  thereof  respecting  such  personal 
property,  a  general  guardian  of  his  property,  authorized  to  act  as  such 
within  the  foreign  country  where  the  ward  resides,  may  apply  to  the  sur- 
rogate's court  of  the  county  where  such  personal  property  or  any  part 
thereof   is   situated,   for   ancillary   letters   of   guardianship   on   the   personal 
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estate  of  such  infant,  and  the  person  so  authorized  must  present  to  the 
surrogate's  court  having  jurisdiction  a  written  petition  duly  verified,  setting 
forth  the  facts  and  praying  for  ancillary  letters  of  guardianship  on  the  per- 
sonal estate  of  such  infant.  The  petition  must  be  accompanied  vpith  the 
exemplified  copies  of  the  records  and  other  papers  showing  the  appointment 
of  such  foreign  guardian,  or  where  such  foreign  guardian  has  not  been  ap- 
pointed by  any  court,  with  other  proof  of  his  authority  to  act  as  such 
guardian  within  such  foreign  country,  and  also  with  proof  that  pursuant 
to  the  laws  of  such  foreign  country,  such  foreign  guardian  is  entitled  to  the 
possession  of  the  ward's  personal  estate.  Exemplified  copies  of  the  records, 
where  used  pursuant  to  this  subdivision,  must  be  authenticated  by  the  seal 
of  the  court,  or  oflBcer,  by  which  or  by  whom  such  foreign  guardian  wars 
appointed,  or  the  oflBcer  having  the  custody  of  the  seal  or  of  the  record 
thereof,  and  the  signature  of  a  judge  of  such  court,  or  the  signature  of  such 
officer  and  of  the  clerk  of  such  court  or  oflScer,  if  any;  and  must  be  further 
authenticated  by  the  certificate,  under  the  principal  seal  of  the  department 
of  foreign  aflfairs,  or  the  department  of  justice  of  such  country,  attested 
by  the  signature  or  seal  of  a  United  States  consul. 

In  order  that  a  petition  be  considered  as  "  duly  verified  "  it 
should  have  attached,  when  executed  out  of  the  State,  a  certificate 
showing  among  other  things  that  the  officer  before  whom  it  was 
verified  had  authority  to  take  and  certify  the  acknowledgment  and 
proof  of  deeds.    Matter  of  Wisner,  3  Dem.  11. 

A  foreign  guardian  is  not  entitled  to  receive  a  legacy  due  his 
ward,  until  he  has  taken  out  ancillary  letters.  West  v.  Ounther, 
3  Dem.  386. 

^  1288     Proceedings  Thereupon  —  Citation,  Hearing  —  Pay- 
ment of  Debts  —  Decree. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented  as  prescribed 
in  the  last  section,  that  the  case  is  within  that  section,  and  that  it  will  be 
for  the  ward's  interest  that  ancillary  letters  of  guardianship  should  be 
issued  to  the  petitioner,  he  may  make  a  decree  granting  ancillary  letters 
accordingly.  Such  a  decree  may  be  made  without  a  citation,  or  the  sur- 
rogate may  cite  such  persons  as  he  thinks  proper  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  the  ancillary  let- 
ters are  issued,  the  surrogate  must  inquire  whether  any  debts  are  due  from 
the  ward's  estate  to  residents  of  the  state;  and  if  so,  he  must  require  pay- 
ment thereof.  §  2839,  Code  Civ.  Pro. 

i^  1289     Effect  of  Such  Letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in  the  last  sec- 
tion, without  security  and  without  an  oath  of  oflSce.  If  issued  in  a  case 
provided  for  in  subdivision  one,  of  section  twenty-eight  hundred  and  thirty- 
eight,  they  authorize  the  person  to  whom  they  are  issued  to  demand  and 
receive  the  personal  property,  and  the  rents  and  profits  of  the  real  property 
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of  the  ward,  to  dispose  of  them  in  like  manner  as  a  guardian  of  the  prop- 
erty appointed  as  prescribed  in  this  article;  to  remove  them  from  the  state, 
and  to  maintain  or  defend  any  action  or  special  proceeding  in  the  ward's 
behalf.  If  issued  in  a  case  provided  for  in  subdivision  two,  of  section 
twenty-eight  hundred  and  thirty-eight,  such  ancillary  letters  of  guardian- 
ship authorize  the  person  to  whom  they  are  issued  to  demand  and  receive 
the  personal  estate  of  the  ward,  and  to  dispose  of  it  in  like  manner  as  a 
guardian  of  property  appointed  as  prescribed  in  this  article,  and  to  main- 
tain or  defend  any  action  or  special  proceeding  respecting  such  personal 
estate  in  the  ward's  behalf.  But  in  neither  case  do  such  letters  authorize 
such  ancillary  guardian  to  receive  from  a  resident,  guardian,  executor,  or 
administrator,  or  from  a  testamentary  trustee,  subject  to  the  jurisdiction 
of  a  surrogate's  court,  money  or  other  property  belonging  to  the  ward,  in  a 
case  where  letters  have  been  issued  to  a  guardian  of  the  infant's  property, 
from  a  surrogate's  court  of  a  county  within  the  state,  upon  an  allegation 
that  the  infant  was  a  resident  of  that  county,  except  by  the  special  direction, 
made  upon  good  cause  shown,  of  the  surrogate's  court  from  which  the  prin- 
cipal letters  were  issued,  or  unless  the  principal  letters  have  been  duly 
revoked.  §  3840,  Code  Civ.  Pro. 

An  ancillary  guardian  is  not  authorized  to  receive  the  award 
made  to  an  infant  for  land  taken  for  public  use.  Matter  of  Bproat, 
69  ]Sr.  Y.  St.  Kep.  743,  35  IST.  Y.  Supp.  332. 

An  ancillary  guardian  may  be  duly  appointed  without  giving 
additional  security,  and  a  payment  to  him  by  an  executor  or  ad- 
ministrator will  protect  such  executor  or  administrator-.  Matter 
of  Hunt,  24  Civ.  Pro.  239,  68  JST.  Y.  St.  Eep.  828,  34  IST.  Y.  Supp. 
1088. 

Application  of  the  last  section  to  former  guardians. 

The  last  section  applies  to  letters  granted,  before  this  chapter  takes  effect, 
by  a.  surrogate's  court  of  the  State,  to  a  guardian  appointed  by  a  court  of 
another  State,  or  territory  of  the  United  States,  upon  presentation  of  an 
exemplified  transcript  of  the  record  of  his  appointment. 

§  2841,  Code  Civ.  Pro. 
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CHAPTER  LXXIV. 
Guardian's  Annual  and  Final  Accountings. 

U  1290.  Guardian  must  file  annual  inventory  and  account. 

1292.  Examination  of  annual  accounts  must  be  made. 

1293.  Application  of  legacy  or  distributive  share  to  support  of  infant. 

1294.  Application  for  leave  to  apply  tbe  estate  of  an  infant  to  his  edu- 

cation and  support. 

1295.  Allowance  for  support  where  parent  is  guardian. 

1297.  Proceeding  on  judicial  settlement  of  guardian's  account. 

1298.  Proceeding  on  judicial  settlement  by  guardian  of  the  person. 

1300.  Settling  account  of  guardian. 

1301.  Allowance  for  support  out  of  principal  of  fund. 

^  1290     Guardian  to  File  Annual  Inventory  and  Account. 

A  general  guardian  of  an  infant's  property,  appointed  by  a  surrogate's 
court,  must,  in  the  month  of  January  of  each  year,  as  long  as  any  of  the 
infant's  property,  or  of  the  proceeds  thereof,  remains  under  his  control,  file 
in  the  surrogate's  court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  description 
of  each  article  or  item  of  personal  property  of  his  ward,  received  by  him, 
since  his  appointment,  or  since  the  filing  of  the  last  annual  inventory,  as 
the  case  requires;  the  value  of  each  article  or  item  so  received;  a  list  of 
the  articles  or  items,  remaining  in  his  hands;  a  statement  of  the  manner 
in  which  he  has  disposed  of  each  article  or  item,  not  remaining  in  his  hands; 
and  a  full  description  of  the  amount  and  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all  his  re- 
ceipts and  disbursements  of  money,  during  the  preceding  year;  in  which  he 
must  charge  himself  with  any  balance  renaining  in  his  hands,  when  the 
last  account  was  rendered,  and  must  distinctly  state  the  amount  of  the 
balance  remaining  in  his  hands,  at  the  conclusion  of  the  year,  to  be  charged 
to  him  in  the  next  year's  account.  §  2842,  Code  Civ.  Pro. 

These  proceedings  are  ex  parte  and  are  made  wholly  inde- 
pendent for  their  fulfillment.  They  are  not  based  upon  any 
petition  by  an  interested  party  and  cannot  be  required  at  the 
expense  of  any  one.    Welch  v.  Oallagher,  2  Dem.  40. 

The  guardian  need  not  serve  a  copy  of  the  annual  account  upon 
his  sureties,  but  the  practice  of  doing  so  is  very  desirable.  Matter 
of  Bushnell,  17  N.  Y.  St.  Kep.  824,  4  K  Y.  Supp.  472. 
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^  1291    Affidavit  to  be  Annexed  Thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last  section, 
must  be  filed  an  affidavit,  vehich  must  be  made  by  the  guardian,  unless,  for 
good  cause  shown  in  the  affidavit,  the  surrogate  permits  the  same  to  be 
made  by  an  agent  or  attorney,  who  is  cognizant  of  the  facts.  The  affidavit 
must  state,  in  substance,  that  the  inventory  and  account  contain,  to  the 
best  of  the  affiant's  knowledge  and  belief,  a  full  and  true,  statement  of  all 
the  guardian's  receipts  and  disbursements,  on  account  of  the  ward;  and  of 
all  money  and  other  personal  property  of  the'  ward,  which  have  come  to 
the  hands  of  the  guardian,  or  have  been  received  by  any  other  person  by 
his  order  or  authority,  or  for  his  use,  since  his  appointment,  or  since  the 
filing  of  the  last  annual  inventory  and  account,  as  the  case  requires;  and 
of  the  value  of  all  such  property;  together  with  a  full  and  true  statement 
and  account  of  the  manner,  in  which  he  has  disposed  of  the  same,  and  of  all 
the  property  remaining  in  his  hands,  at  the  time  of  filing  the  inventory  and 
account;  and  a  full  and  true  description  of  the  amount,  and  nature  of  each 
investment  made  by  him,  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory,  and  account,  as  the  case  requires;  and  that  he  does 
not  know  of  any  error  or  omission  in  the  inventory  or  account,  to  the  prej- 
udice of  the  ward.  The  surrogate  must  annex  a  copy  of  this  and  the  last 
section,  to  all  letters  of  guardianship  of  the  property  of  an  infant  issued 
from  his  court.  §  2843,  Code  Civ.  Pro. 

We  do  not  think  guardians  appreciate  the  importance  of  con- 
forming to  these  positive  commands  of  the  law.  Such  a  sworn 
statement  has  a  tendency  to  impress  upon  them  the  necessity  of 
keeping  accurate  accounts,  and  of  making  legal  investments.  In 
the  next  place,  in  case  of  the  loss  or  destruction  of  their  vouchers 
or  accounts,  they  would  find  it  not  only  a  matter  of  convenience 
but  of  safety  for  them  to  have  the  annual  records  of  their  dealings 
with  the  trust  estate  in  possession  of  the  court,  and  besides  this, 
in  case  of  their  death  their  heirs  would  have  no  difficulty  in  ascer- 
taining the  liability  of  the  guardian;  they  would  know  where  to 
find  a  statement  of  the  guardian's  relation  with  his  ward.  So 
too,  if  any  friend  of  the  minor  had  reason  to  believe  the  interests 
of  the  ward  were  not  properly  taken  care  of,  he  would  know  where 
to  ascertain  the  true  condition  of  affairs,  and  could  give  such  in- 
formation to  the  surrogate  as  might  be  necessary  to  secure  prompt 
action  on  his  part  to  protect  the  ward's  estate  from  injury. 

^  1292    Annual  Examination  of  Guardian's  Accounts. 

In  the  month  of  February  of  each  year  and  thereafter  until  completed, 
the  surrogate  must,  for  the  purposes  specified  in  the  next  section,  examine 
or  cause  to  be  examined,  under  his  direction,  all  inventories  and  accounts 
of  guardians  filed  since  the  first   day  of   February   of  the   preceding   year. 
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The  examination  may  be  made  by  tlie  clerk  of  the  surrogate's  court,  or  by  a 
person  specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take  before  the  surrogate, 
and  file  with  the  clerk  of  the  surrogate's  court,  an  oath  faithfully  to  exe- 
cute his  duties,  and  to  make  a  true  report  to  the  surrogate.  Where  the 
surrogate  seasonably  certifies  in  writing  to  the  board  of  supervisors,  or, 
in  the  county  of  New  York,  to  the  board  of  aldermen,  that  the  examination 
required  by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk  employed  in  his  ofiice  and  paid  by  the 
county,  the  board  must  provide  for  the  compensation  of  a  suitable  person  to 
make  the  examination.  §  2844,  Code  Cir.  Pro. 

Proceedings,  when  accoust  defective,  etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as  prescribed 
in  the  last  section,  that  a  general  guardian  of  an  infant's  property,  ap- 
pointed by  letters  issued  from  his  court,  has  omitted  to  file  his  annual  inven- 
tory or  account,  or  the  affidavit  relating  thereto,  as  prescribed  in  the  last 
section  but  one;  or  if  the  surrogate  is  of  the  opinion,  that  the  interest  of 
the  ward  requires  that  the  guardian  should  render  a  more  full  or  satisfac- 
tory inventory  or  account;  the  surrogate  must  make  an  order,  requiring 
the  guardian  to  supply  the  deficiency,  and  also,  in  his  discretion,  requiring 
the  guardian  personally  to  pay  the  expense,  of  serving  the  order  upon  him. 
Where  the  guardian  fails  to  comply  with  such  an  order,  within  three  months 
after  it  is  made;  or  where  the  surrogate  has  reason  to  believe  that  sufiicient 
cause  exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  discretion, 
appoint  a  fit  and  proper  person  special  guardian  of  the  ward,  for  the  purpose 
of  filing  a  petition  in  his  behalf,  for  the  removal  of  the  guardian,  and  pros- 
ecuting the  necessary  proceedings  for  that  purpose.      §  2845,  Code  Civ.  Pro. 

Cf  1293     The  Surrogate  May  Direct  Application  of  the  Legacy 
or  Distributive  Share  to  the  Support  of  an  Infant. 

The  Surrogate's  Court  may  in  its  discretion  from  time- to  time 
authorize  or  direct  such  general  guardian  to  expend  such  part  of 
such  legacy  or  distributive  share  in  the  support,  maintenance,  and 
education  of  such  infant  as  it  deems  necessary. 
Accounting  when  infant  arrives  at  age. 

On  such  infant's  coming  twenty-one  years  of  age,  he  shall  be 
entitled  to  receive  and  his  general  guardian  shall  pay  or  deliver 
to  him  under  the  direction  of  the  Surrogate's  Court  the  securities 
so  taken  and  the  interest  or  other  moneys  that  may  have  been  paid 
to  or  received  by  such  general  guardian  after  deducting  therefrom 
such  amounts  as  have  been  paid  or  expended  in  pursuance  of  the 
orders  and  decrees  of  said  court  so  made  as  aforesaid  and  the 
legal  commissions  of  such  guardian;  and  the  said  general  guardian 
shall  be  liable  to  account  in  and  under  direction  of  the  Surrogate's 
Court  to  his  ward  for  the  same. 
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Proceedings  in  case  of  death  of  vraii. 

In  case  of  the  death  of  said  infant  before  coming  to  age,  the 
said  securities  and  moneys,  after  making  the  deductions  aforesaid, 
shall  go  to  his  executors  or  administrators  to  be  applied  and  dis- 
tributed according  to  law  and  the  general  guardian  shall  in  like 
manner  be  liable  to  account  to  such  administrator  or  executor. 

Part  §  2746,  Code  Civ.  Pro.,  analyzed 

^  1294    Application  for  Leave  to  Apply  the  Estate  of  the 
Infant  to  His  Education  and  Support. 

The  guardian  may  safely  apply  the  income  of  his  ward's  prop- 
erty to  his  proper  education  and  support,  without  obtaining  au- 
thority therefor  from  the  surrogate;  but  where  the  income  is  in- 
sufficient for  such  purpose  and  it  is  necessary  to  use  some  of  the 
principal  of  the  fund  for  such  education  and  support,  the  guardian 
ought  to  apply  to  the  surrogate  for  an  order  permitting  him  so 
to  do. 

This  application  should  be  made  by  the  petition  of  the  general 
guardian  or  may  be  made  by  a  relative  or  other  person  on  behalf 
of  the  infant. 

The  surrogate  may  cause  notice  of  the  application  to  be  given 
to  any  person  interested. 

If  the  application  should  be  made  by  any  other  person  than  the 
guardian,  notice  ought  to  be  given  to  the  guardian ;  if  it  is  made 
by  the  guardian,  notice  ought  to  be  given  to  the  parent  or  to  the 
person  with  whom  the  infant  resides  in  order  that  the  surrogate 
may  be  informed  as  to  the  amount  necessary  for  the  support  of 
the  infant. 

The  surrogate  should  thoroughly  examine  into  the  merits  of 
the  application  and  make  such  an  order  as  will  best  promote  the 
welfare  of  the  infant. 

Where  the  parent  is  the  guardian  inquiry  should  be  made  as  to 
the  financial  ability  of  the  parent  to  support  his  own  child  since 
the  law  imposes  upon  the  parent  such  duty. 

Great  care  should  be  taken  that  the  property  of  an  infant  should 
not  in  this  way  be  acquired  for  the  support  of  a  parent  or  of  other 
members  of  the  family. 

Where  the  parent  is  without  resources  but  gives  his  child  a  home, 
the  court  should  be  liberal  in  providing  funds  for  the  education  of 
the  infant,  since  money  so  expended  is  of  great  benefit  to  the 
infant  while  often  the  amount  received  by  the  infant  when  he 
becomes  of  age  is  never  of  any  real  benefit  to  him. 
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Surrogate  may  direct  as  to  infant's  maintenance. 

Upon  the  petition  of  the  general  guardian  of  an  infant's  person  or  prop- 
erty; or  of  the  infant;  or  of  any  relative  or  other  person  in  his  behalf;  the 
surrogate,  upon  notice  to  such  persons,  if  any,  as  he  thinks  proper  to  notify, 
may  make  an  order,  directing  the  application,  by  the  guardian  of  the  infant's 
property,  to  the  support  and  education  of  the  infant,  of  such  a  sum  as  to 
the  surrogate  seems  proper,  out  of  the  income  of  the  infant's  property;  or, 
where  the  income  is  inadequate  for  that  purpose,  out  of  the  principal. 

§  2846,  Code  Civ.  Pro. 

The  provisions  of  section  2846,  Code  Civ.  Pro.,  shall  apply  to  a  guardian 
appointed  by  will  or  deed  with  the  same  effect  as  if  such  guardian  had  been 
mentioned  in  said  section,  and  the  proceedings  therein  described  may  be  had 
in  the  case  of  any  such  guardian  in  the  same  manner  as  if  he  were  a  general 
guardian.  From  §  2855,  Code  Civ.  Pro. 

Cannot  pay  claim. 

A  person  having  a  claim  against  a  general  guardian  cannot 
petition  for  an  order  directing  the  payment  of  such  claim,  as  there 
is  no  provision  for  such  a  proceeding.  Welch  v.  Gallagher,  2 
Dem.  40. 

The  personal  claim  of  a  guardian  against  his  ward  cannot  be 
ordered  paid  under  this  section.  Matter  of  Tyndall,  48  Misc. 
Kep.  39. 

To  whom  payable. 

The  court  should  not  order  money  paid  over  by  a  guardian  for 
the  support  of  an  infant  to  a  person  v?ho  is  in  no  way  amenable 
to  this  court  for  its  application.  Quin  v.  Hill,  6  Dem.  39,  19  I^. 
Y.  St.  Eep.  830 ;  Houghton  v.  Watson,  1  Dem.  299. 

For  past  support. 

An  'allowance  for  past  maintenance  may  be  allowed  on  an  appli- 
cation under  this  section.  Matter  of  Rylance,  25  Misc.  Kep.  283, 
55  K  Y.  Supp.  433. 

Where  the  expenses  are  such  as  would  have  been  authorized  by 
the  prior  order  they  may  be  allowed  upon  a  judicial  settlement. 
Matter  of  Klunch,  33  Misc.  Rep.  267,  68  K  Y.  Supp.  629. 

An  allowance  for  past  maintenance  may  be  made  a  mother  who 
is  the  guardian  of  her  son  and  who  has  supported  and  maintained 
him  during  his  minority.    Matter  of  Winsor,  5  Dem.  340. 

A  guardian  was  allowed  on  judicial  settlement  a  fair  amount 
for  board  of  the  infant,  although  no  order  therefor  had  been 
previously  obtained.    Matter  of  Ward,  49  Misc.  Eep.  181. 
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Reference. 

A  reference  may  be  ordered  to  take  the  testimony  and  report 
under  section  2546,  Code  Civ.  Pro.  Matter  of  Rylance,  25  Misc. 
Eep.  283,  55  N.  Y.  Supp.  433. 

^  1295     Allowance  for  Support  Where  Parent  is  Guardian. 

The  guardian  should  expend  no  more  than  the  income  of  the 
ward  for  his  support  and  education,  without  an  order  of  the 
<BOurt  for  that  purpose  obtained. 

In  4  Kedf.  360,  the  following  is  stated  to  be  the  law  when 
the  parent  is  the  guardian  of  his  child :  "  It  is  then  no  part  of 
the  duty  of  a  guardian,  simply  as  such,  to  contribute  to  the  sup- 
port of  the  ward  out  of  his  own  funds,  but  it  is  the  primary  duty 
of  a  parent,  whether  father  or  mother,  if  of  sufficient  ability. 
Without  regard  to  this  duty,  imposed  by  the  law  of  nature,  our 
statutes  expressly  recognize  the  obligation  of  the  parent  to 
prevent  the  child  from  becoming  a  public  charge.  If,  however, 
the  parent  be  also  the  guardian  of  a  minor,  having  an  estate  of  its 
own,  then  the  circumstances  of  the  parent  as  well  as  the  amount 
of  the  estate  of  the  ward  may  be  taken  into  consideration  in  fixing 
the  degree  of,  and  determining  whether  there  is  any  liability  of 
the  former.  Matter  of  Burde,  4  Sandf.  Ch.  617 ;  Matter  of  Kane, 
2  Barb.  Ch.  375;  Wilkes  v.  Rogers,  6  Johns.  566.  The  same 
cases  also  establish  the  principle  that  an  allowance  may  ,be  m5.d° 
for  past  maintenance  and  support  of  a  ward  in  a  proper  case.  Ko 
inflexible  rule  can  be  established,  but  each  case  must  be  deter- 
mined on  the  facts  peculiar  to  it.  The  proper  course  to  pursue^ 
when  the  income  is  insufficient,  is  for  the  guardian  to  make  appli- 
cation to  the  court  for  leave  to  use  so  much  of  the  principal  as 
may  be  necessary ;  but  in  case  he  proceed  without  such  leave,  the 
court  may,  if  the  proceedings  seem  to  have  been  wise,  and  for  the 
welfare  of  the  ward,  sanction  it." 

It  is  the  settled  law  of  this  State  that  the  obligation  to  supportj 
maintain,  and  educate  the  infant  rests  upon  the  father  when  thiS 
father  is  of  sufficient  ability  to  discharge  the  obligation.  Where 
the  parents  are  not  living  the  duty  to  provide  support,  mainte- 
nance, and  education  is,  devolved  upon  the  general  guardian  and 
may  be  taken  out  of  the  estate  of  the  infant.  Where  the  neces- 
saries furnished  to  an  infant  are  so  furnished  upon  the  credit  of 
the  parent  or  under  contract  with  the  parent  or  general  guardian, 
no  liability  is  established  against  the  infant  even  though  the  infant 
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has  a  separate  estate.  Goodman  v.  Alexanderj  supra;  Wailing  v. 
Toll,  9  Johns.  141;  Oay  v.  Ballou,  4  Wend.  403;  Murphy  v. 
Holmes,  87  App.  Div.  368,  84  N.  Y.  Supp.  806. 

In  fixing  the  amount,  if  any,  to  be  allowed  from  the  ward's 
estate  for  support,  the  circumstances  of  the  parents  and  their 
ability  to  support  the  ward  must  be  considered.  Voessing  v. 
Voessing,  4  Redf.  365. 

The  surrogate  may  inquire  into  the  financial  condition  of  the 
father  of  an  infant  to  determine  whether  any  part  of  the  infant's 
estate  should  be  used  to  maintain  and  support  such  infant,  and 
the  application  should  not  be  denied  solely  upon  the  ground  that 
a  parent  survives  whose  legal  duty  it  is  to  support  the  infant. 
Suesens  v.  Daiher,  117  App.  Div.  668. 

^  1296     Anticipation  of  Directed  Accumulation. 

When  a  minor,  for  whose  benefit  a  valid  accumulation  of  the 
income  of  personal  property  has  been  directed,  shall  be  destitute 
of  other  sufficient  means  of  support  or  education,  the  Supreme 
court,  at  Special  Term  in  any  case,  or,  if  such  accumulation  shall 
have  been  directed  by  a  will,  the  Surrogate's  Court  of  the  county 
in  which  such  will  shall  have  been  admitted  to  probate,  may,  on 
the  application  of  such  minor  or  his  guardian,  cause  a  suitable 
sum  to  be  taken  from  the  moneys  accumulated  or  directed  to  be 
accumulated,  to  be  applied  for  the  support  or  education  of  such 
minor.  Personal  Property  Law,    §  5. 

Petition  of  general  guardian  granted  where  distribution  of 
principal  and  income  was  directed  to  be  made  on  arrival  of  infant 
at  twenty-five  years,  or  on  his  prior  death.  Maiter  of  Wagner, 
81  App.  Div.  163,  80  N.  Y.  Supp.  785. 

^  1297     When    Judicial    Settlement   of    Guardian's    Account 
Compelled. 

A  written  petition,  duly  verified,  praying  for  the  judicial  settlement  of 
the  account  of  a  general  guardian  of  an  infant's  property,  and  that  he  may 
be  cited  to  attend  the  settlement  thereof,  may  be  presented  to  the  surro- 
gate's court,  in  either  of  the  following  cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed  after  the 
reversal  of  a  decree,  apJ)ointing  the  person  so  required  to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters  have  been 
revoked;  or  by  the  legal  representative  of  such  surety.  Citation  under  this 
subdivision  must  be  directed  to  both  the  guardian  and  the  ward. 

§  2847,  Code  Civ.  Pro. 
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Also  in  a  case  where  letters  have  been  revoked  and  the  guardian 
discharged.  §  2837,  Code  Civ.  Pro. 

Pleading  Statute  of  Limitations. 

A  guardian  sixteen  years  after  his  ward  became  of  age  was 
cited  to  account  and  pleaded  the  Statute  of  Limitations  —  held, 
that  as  long  as  he  had  property  of  the  late  ward  in  his  hands  un- 
accounted for  he  was  liable  to  account.  Matter  of  Camp,  126 
N.  Y.  377,  18  App.  Div.  110. 

The  guardian  should  render  and  settle  his  account  as  soon  as 
his  ward  arrives  at  age;  and  where  he  fails  to  do  so,  if  he  has 
property  in  his  hands  at  the  time  belonging  to  the  ward,  he  cannot 
plead  the  Statute  of  Limitations  against  an  accounting.  Matter 
of  Back,  70  App.  Div.  401,  75  N.  Y.  Supp.  120 ;  distinguished  in 
80  App.  Div.  495. 

Where  a  fair  settlement  and  accounting  has  been  had  between 
the  guardian  and  late  ward,  it  is  binding  upon  the  ward,  although 
in  that  settlement  the  guardian  credited  himself  with  items  that 
he  would  not  have  been  allowed  on  a  judicial  settlement.  Norris 
V.  Norris,  85  App.  Div.  113,  83  K  Y.  Supp.  77. 

A  surety  on  a  bond  of  the  guardian  is  entitled  to  institute  the 
proceedings  or  to  be  cited  when  instituted  by  another  person. 
Smith  V.  Lush,  2  Dem.  595 ;  Eberle  v.  Schilling,  32  Misc.  Kep. 
195,  65  ISr.  Y.  Supp.  728,  affg.  63  id.  963. 

Ward  or  new  guardian  may  require  accounting. 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in  the  last 
section  (§  2836),  his  successor  or  the  ward  may  compel  a,  judicial  settlement 
of  his  account,  as  prescribed  in  article  second  of  this  title,  in  the  same  man- 
ner and  with  like  effect,  as  if  the  decree  discharging  him  had  not  been  made. 
With  respect  to  all  matters  connected  with  his  trust,  his  sureties  continue 
to  be  liable,  until  his  account  is  judicially'  settled  accordingly. 

§  2837,  Code  Civ.  Pro. 

Where  an  infant  was  entitled  to  the  income  of  a  trust  fund  and 
the  guardian  expended  more  than  the  income  —  held,  that  such 
expenditure  was  improper  and  would  not  be  allowed  to  the  guard- 
ian as  a  debt  against  the  trust  fund.  Oakley  v.  Oakley,  3  Dem. 
140. 

^  1298    Judicial  Settlement  by  Guardian  of  Person. 

A  petition,  for  the  judicial  settlement  of  the  account  of  a  general  guardian 
of  an  infant's  person,  may  be  presented,  as  prescribed  in  the  last  section, 
or  by  the  general  guardian  of  the  infant's  property;  but  upon  the  presenta.- 
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tion  thereof,  proof  must  be  made,  to  the  surrogate's  satisfaction,  that  the 
guardian  so  required  to  account  has  received  money  or  property  of  the  ward, 
for  which  he  has  not  accounted;  or  which  he  has  not  paid  or  delivered  to 
the  general  guardian  of  the  infant's  property;  and  a  guardian  of  the  estate 
only  of  a  minor  shall  be,  for  the  purposes  of  this  chapter,  deemed  a  general 
guardian.  §  3848,  Code  Civ.  Pro. 

When  guardian  may  have  judicial  settlement. 

A  guardian  may  present  to  the  surrogate's  court  a  written  petition  duly 
verified,  praying  for  a  judicial  settlement  of  his  account  and  a  discharge 
from  his  duties  and  liabilities,  in  any  case  where  a  petition  for  a  judicial 
settlement  of  his  account  may  be  presented  by  any  other  person  as  pre- 
scribed in  either  of  the  last  two  sections.  The  petition  must  pray  that  the 
person  who  might  have  so  presented  a  petition,  and  also  the  sureties  in  his 
official  bond  of  such  guardian  or  the  legal  representatives  of  such  surety 
may  be  cited  to  attend  the  settlement.  §  3849,  Code  Civ.  Pro. 

This  section  as  to  citing  sureties  does  not  apply  to  section  2847, 
Code  Civ.  Pro.  Eberle  v.  Schilling,  32  Misc.  Rep.  195,  65  N.  Y. 
Supp.  728 ;  affd.,  63  id.  963. 

^  1299    Citatiori  and  Hearing  on  Judicial  Settlement. 

Upon  the  presentation  of  a  petition  as  prescribed  in  sections 
2847,  2848,  2849,  Code  Civ.  Pro.,  the  surrogate  must  issue  a  cita- 
tion accordingly. 

Section  2727,  Code  Civ.  Pro.,  concerning  accounting  by  an  exec- 
utor or  administrator,  applies  so  far  as  applicable. 

Sections  2733,  2734,  2735,  2741,  Code  Civ.  Pro.,  mentioned 
have  been  consolidated  and  now  are  included  in  section  2729,  Code 
Civ.  Pro.,  -which  latter  section  providing  for  the  filing  of  vouchers 
and  examination  of  the  accounting  party  applies. 

Section  2744,  Code  Civ.  Pro.,  authorizing  transfer  of  existing 
securities  in  lieu  of  money,  applies. 

Section  2730,  Code  Civ.  Pro.,  as  to  commissions  of  an  executor 
or  administrator,  applies. 

The  accounting  party  must  annex  to  every  account  produced 
and  filed  by  him  an  affidavit  in  the  form  prescribed  in  section 
2843,  Code  Civ.  Pro.  §  2850,  Code  Civ.  Pro.,  analyzed. 

Citation;  proceedings  thereupon. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of  the  last 
three  sections,  the  surrogate  must  issue  a  citation  accordingly.  Section 
two  thousand  seven  hundred  and  twenty-seven,  sections  two  thousand 
seven  hundred  and  thirty-three  to  two  thousand  seven  hundred  and  thirty- 
seven,  both  inclusive,  and  sections  two  thousand  seven  hundred  and  forty- 
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one  and  two  thousand  seven  hundred  and  forty-four  of  this  act,  apply  to  a 
guardian  accounting  as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  such  an  accounting.  The  accounting  party  must  annex  to  every 
account  produced  and  filed  by  him  an  aflldavit;  in  the  form  prescribed  in 
this  article  for  the  affidavit  to  be  annexed  by  him  to  his  annual  inventory 
and  accoimt.  A  guardian  designated  in  this  title  is  entitled  to  the  same 
compensation  as  an  executor  or  administrator.  §  2850,  Code  Civ.  Pro. 

The  numbering  of  the  sections  referred  to  has  been  changed  and 
section  2729  of  the  Code  of  Civil  Procedure  now  covers  provisions 
contained  in  sections  2733,  2734,  2735,  2741,  Code  Civ.  Pro. 

Where  the  same  person  is  guardian  for  more  than  one  infant,  a 
separate  account  should  be  kept  with  each  infant  wherein  such 
guardian  should  be  charged  with  each  infant's  share  of  the  income 
and  credited  with  each  infant's  support  and  share  of  expenses. 
Freeman  v.  Mohrman,  1  Dem.  461. 

The  surrogate  has  no  authority  to  pass  on  a  disputed  claim 
against  a  guardian.    Welch  v.  Gallagher,  2  Dem.  40. 

A  late  infant  filed  objections  to  her  guardian's  account  and  be- 
ing a  nonresident  asked  for  a  commission  to  take  her  testimony  in 
her  own  behalf  —  held  that  the  surrogate  had  power  to  issue  such 
commission.  Matter  of  Plurrib,  135  W.  Y.  661,  affg.  64  Hun, 
317. 

The  surrogate  has  the  right  to  grant  an  allowance  to  the  guard- 
ian for  the  expenses  of  the  accounting.  Matter  of  Carman,  21 
?vT.  Y.  St.  Rep.  254,  4  IST.  Y.  Supp.  690. 

A  trust  company  which  is  guardian  of  an  infant  has  right  to 
employ  agents  for  the  collection  of  rents.  Garvey  v.  Owens,  35 
K  Y.  St.  Rep.  133,  12  N.  Y.  Supp.  349. 

This  section  does  not  make  section  2731,  Code  Civ.  Pro.,  appli- 
cable, so  the  surrogate  has  no  jurisdiction  to  determine  the  claim 
of  a  general  guardian  for  services  rendered  his  ward  upon  such 
an  accounting.  Matter  of  Tyndall,  48  Misc.  Rep.  39.  While  this 
holding  was  questioned  by  the  Appellate  Division,  that  court  held 
that  where  the  guardian  was  the  attorney  in  an  action  fo'r  the 
benefit  of  the  infant  in  the  United  States  court  and  made  a  con- 
tract with  the  guardian  ad  litem  of  such  infant  as  to  his  services, 
it  was  proper  to  require  the  value  of  such  services  to  be  fixed  by 
the  practice  of  the  United  States  court  before  allowing  them  in 
the  guardian's  account.  Matter  of  Tyndall,  117  App.  Div.  294, 
afifg.  48  Misc.  Rep.  39. 

A  prior  account  filed  in  the  Surrogate's  Court  by  the  guardian 
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may  be  received  in  evidence.     Matter  of  Camp,  18  App.  Div.  110, 
45  K  Y.  Supp.  600;  affd.,  161  N.  Y.  651. 

Interest. 

Where  the  v^ard's  estate  was  small  and  allowed  to  remain  in 
bank,  the  guardian  was  charged  with  interest  on  an  undeposited 
sum  at  the  rate  the  money  in  the  bank  was  drawing.  Matter  of 
Ward,  49  Misc.  Eep.  181. 

^  1300     Duties  and  Liabilities  of  Guardians. 

Costs. 

"A  general  guardian  will  be  compelled  to  pay  the  costs  of  a  con- 
tested accounting  where  the  evidence  shows  maladministration  by 
him  of  his  ward's  estate."  Matter  of  Kopp,  15  Civ.  Pro.  282,  2 
N.  Y.  Supp.  495,  17  N.  Y.  St.  Rep.  832. 

The  expenses  incurred  by  the  mother  to  get  possession  of  her 
son  cannot  be  allowed  against  his  estate,  although  she  was  after- 
ward appointed  guardian.  Matter  of  Grant,  56  App.  Div.  176, 
67  K  Y.  Supp.  654;  affd.,  166  K  Y.  640. 

Personal  dealing  with  funds. 

A  person  receiving  checks  from  a  guardian  signed  by  his  name 
and  title  for  a  debt  having  no  connection  with  the  estate  of  the 
ward  is  put  on  inquiry  by  the  form  of  such  signature  and  may  be 
made  liable  for  such  money.  Cohnfield  v.  Tauenbaum,  176  N.  Y. 
126,  revg.  58  App.  Div.  310 ;  Gerard  v.  McCormich,  130  N.  Y. 
261. 

A  guardian  has  no  right  to  do  business  with  his  ward's  money, 
and  if  he  does  any  debts  he  incurs  will  be  his  debts  and  not  those 
of  his  ward.  Warren  v.  Union  B.  of  B.,  157  IST.  Y.  259,  revg.  28 
App.  Div.  7,  51  ]Sr.  Y.  Supp.  27. 

Investment  of  funds. 

"A  guardian  has  no  authority  to  invest  upon  personal  security, 
upon  bond,  promissory  note,  or  other  personal  security,  and  if  he 
does  he  shall  be  personally  answerable  if  the  security  prove  de- 
fective." Bogart  v.  Van  Velsor,  4  Edw.  Ch.  718,  722 ;  Ackerman 
V.  Emott,  4  Barb.  626. 

"A  guardian  should  not  loan  the  money  of  his  ward  upon  per- 
sonal security."  Matter  of  Bushnell,  17  E".  Y.  St.  Eep.  813 ; 
S.  C.,  4  W.  Y.  Supp.  472. 

"  The  guardian  has  no  right  to  invest  the  property  of  the  infant 
in  bank  stock."    Ackerman  v.  Emott,  4  Barb.  626. 
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Where  a  guardian  makes  an  improper  investment  (in  a  note) 
and  the  ward  accepts  the  same  on  becoming  of  age,  it  is  too  late  to 
offer  to  return  it  on  an  accounting.  Matter  of  Klunch,  33  Misc. 
Eep.  267,  68  K  Y.  Supp.  629. 

Commissions. 

Upon  the  question  of  commissions  claimed  by  the  guardian  the 
rule  seems  to  have  been  settled  by  the  Court  of  Appeals  in  the 
case  of  Morgan  v.  Hannas,  reported  in  13  Abb.  Pr.  (N.  S.)  361,. 
49  N.  Y.  667.  Judge  Folger,  in  v^riting  the  opinion,  states  the 
rule  as  follows :  "  That  annual  rests  in  the  accounts  of  an  execu- 
tor or  other  trustee  cannot  be  taken  for  the  purpose  of  allowing 
him  commissions  at  full  rates  upon  the  balance  then  found.  But 
"where  annual  rests  are  required  by  the  special  direction  of  a  court, 
for  the  sake  of  charging  the  trustee  with  interest,  or  by  a  rule  of 
■court,  or  by  the  provisions  of  statute ;  then  full  commissions  may 
be  computed  upon  the  amounts,  excluding  reinvestments  of  princi- 
3)al." 

"  Where  a  guardian  invests  or  reinvests  funds  he  is  not  entitled 
to  commissions  upon  such  reinvestments  but  only  upon  the  interest 
or  income  arising  from  the  same."  Matter  of  Kellogg,  7  Paige, 
265. 

A  temporary  guardian  who  is  accounting  to  a  general  guardian 
appointed  at  the  request  of  the  infant  is  entitled  to  commissions 
for  both  receiving  and  paying  out  the  principal.  Phillips  v.  Lock- 
wood,  4  Dem.  299. 

Where  the  guardian  has  fairly  and  in  the  interest  of  the  infant 
expended  the  infant's  whole  income,  his  successor  may  be  directed 
to  reserve  sufficient  future  income  to  pay  such  commissions.  Oah- 
ley  V.  Oakley,  3  Dem.  140. 

Where  a  guardian  invests  or  reinvests  funds,  he  is  not  entitled 
to  commissions  upon  such  reinvestments  but  only  upon  the  interest 
or  income  arising  from  the  same.  Matter  of  Kellogg,  1  Paige, 
265  ;  Matter  of  Decker,  37  Misc.  Eep.  527,  76  IST.  Y.  Supp.  315. 

^^  1301     Accounting  by  General  Guardian  for  Legacy  or  Dis- 
tributive Share  Received. 

On  such  infant's  coming  twenty- one  years  of  age,  he  shall  be  entitled  to 
receive,  and  his  general  guardian  shall  pay  or  deliver  to  him,  under  the 
direction  of  the  surrogate's  court,  the  securities  so  taken,  and  the  interest 
or  other  moneys  that  may  have  been  paid  to  or  received  by  such  general 
guardian,   after   deducting   therefrom   such  amounts   as   have   been  paid   or 
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expended  in  pursuance  of  the  orders  and  decrees  of  said  court,  so  made  as 
aforesaid,  and  the  legal  commissions  of  such  guardian;  and  the  said  general 
guardian  shall  be  liable  to  account  in  and  under  the  direction  of  the  surro- 
gate's court,  to  his  ward,  for  the  same;  in  case  of  the  death  of  said  infant, 
before  coming  of  age,  the  said  securities  and  moneys,  after  making  the 
deductions  aforesaid,  shall  go  to  his  executors  or  administrators,  to  be 
applied  and  distributed  .according  to  law,  and  the  general  guardian  shall  in 
like  manner  be  liable  to  account  to  such  administrator  or  executor. 

From  §  3746,  Code  Civ.  Pro. 

^  1302     Guardian   May   be   Allowed   for   Maintenance  from. 
Principal  of  Fund. 

Upon  an  accounting  the  guardian  may  be  allowed  for  support 
from  the  principal  of  the  fund  in  a  case  where,  if  he  had  applied 
under  section  2846,  Code  Civ.  Pro.,  an  order  would  have  been 
granted.  The  principle  upon  which  such  an  allowance  should  be 
computed  must  necessarily  be  broad  and  liberal. 

"  In  making  an  allowance  to  the  guardian  for  maintenance  we 
are  not  to  close  our  eyes  to  the  fact  that  an  accurate  account  of 
the  expenses  of  maintaining  and  educating  a  child  from  infancy 
as  a  member  of  a  family  composed  mainly  of  adults  is  a  practical 
impossibility.  The  cost  of  each  loaf  of  bread  consumed  cannot  be 
apportioned  with  absolute  accuracy  between  the  infant  and  the 
others  sharing  in  it,  and  to  make  an  exact  charge  therefor  against 
the  infant  would  be  to  descend  to  puerilities.  In  such  cases  an 
approximation  to  the  due  share  of  the  infant  in  the  family  ex- 
penses is  all  that  is  required  or  is  possible.  Matter  of  Klunck,  33 
Misc.  Rep.  267,  68  IST.  Y.  Supp.  629. 

Allowance  for  expenses  of  maintenance  out  of  principal  will  be 
made  on  final  accounting  where  no  order  therefor  had  been  granted 
in  a  case  where  an  order  would  have  been  made.  Matter  of  Klunck, 
33  Misc.  Eep.  267,  68  K  Y.  Supp.  629. 

A  guardian  was  allowed  on  judicial  settlement  a  fair  amount 
for  board  of  the  infant,  although  no  order  therefor  had  been  pre- 
viously obtained.    Matter  of  Ward,  49  Misc.  Eep.  181. 

An  allowance  for  past  maintenance  may  be  made  a  mother  who 
is  the  guardian  of  her  son  and  who  has  supported  and  maintained 
him  during  his  minority.  Matter  of  Windsor,  5  Dem.  340; 
Browne  v.  Bedford,  4  Dem.  304. 

Where  a  parent  has  not  sufficient  means  to  support  his  child,  of 
whose  estate  he  is  guardian,  he  may  in  a  proper  case  be  allowed 
a  reasonable  amount  for  such  support  both  before  and  after  his 
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appointment.  The  broad  rule  laid  down  in  some  of  the  earlier 
cases  that  no  allowance  should  be  made  for  support  given  before 
appointment  has  been  modified  by  the  later  cases.  Matter  of 
Wright,  22  IST.  Y.  St.  Kep.  83,  4  IST.  Y.  Supp.  343. 

An  allowance  should  not  be  made  to  a  father  for  past  support 
of  his  infant  children  when  he  has  had  sufficient  means  to  provide 
them  proper  care  and  support,  unless  special  reasons  are  shovra. 
Beardsley  v.  HotchUss,  96  N.  Y.  201. 
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draw. 

^  1303     Testamentary  Trustee  Defined. 

The  expression,  "testamentary  trustee,''  includes  every  person,  except 
an  executor,  an  administrator  with  the  will  annexed,  or  a  guardian,  who  is 
designated  by  a  will,  or  by  any  competent  authority,  to  execute  a  trust 
created  by  a  will;  and  it  includes  such  an  executor  or  administrator,  where 
he  is  acting  in  the  execution  of  a  trust  created  by  the  will,  which  is  separable 
from  his  functions   as  executor  or  administrator. 

§  2514,  subd.  6,  Code  Civ.  Pro. 

Temporary  administrator  may  act  as  trustee. 

A  temporary  administrator  may  be  authorized  to  perform  cer- 
tain duties  devolving  upon  the  trustee  when  there  is  delay  in  the 
qualifications  of  the  trustee,  such  as  to  take  possession  of  real 
property,  collect  rents,  lease  for  one  year,  and  do  other  acts,  except 
to  sell  it,  which  are  necessary  to  the  preservation  of  the  property 
and  the  protection  of  the  trust  estate. 

From  §  2675,  Code  Civ.  Pro. 

Whether  executor  or  trustee. 

The  duties  of  an  executor  and  those  of  a  trustee  are  well  defined 
in  Drake  v.  Price  (5  N.  Y.  430),  as  follows:  "  To  take  possession 
of  all  the  goods  and  chattels  and  other  assets  of  the  testator,  to 
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collect  the  outstanding  debts  and  legacies;  to  pay  the  debts  and 
legacies  and  under  the  order  of  the  surrogate  to  distribute  the 
surplus  to  the  widow  and  children  or  next  of  kin  of  the  deceased. 
These  acts  embrace  all  the  duties  which  appropriately  belong  to  the 
executorial  ofiSce.  If  any  other  duty  is  imposed  upon  the  executor, 
or  any  power  conferred,  not  appertaining  to  the  duties  above 
enumerated,  a  trust  or  trust  power  is  created,  and  the  executor 
becomes  a  trustee  or  the  donee  of  a  trust  power.  And  such  powers 
are  conferred  and  such  duties  imposed  upon  him,  not  as  incidents 
to  his  office  of  executor,  but  as  belonging  to  an  entirely  distinct 
character  —  that  of  trustee.  And  in  all  such  cases  the  trust  and 
executorship  are  distinguishable  and  separate."  Ordinarily  the 
duties  devolving  upon  an  executor  include,  as  stated,  paying  debts 
and  legacies  and  collecting  and  reducing  to  possession  the  assets 
of  the  estate.  These  duties  are  usually  completed  within  the  year 
or  eighteen  months  which  the  law  allows  for  such  purpose,  unless 
under  the  terms  of  the  will  something  remains  to  be  done  other 
than  to  then  distribute  the  estate.  Such  duties  are  purely  execu- 
torial. Where,  however,  in  addition  to  the  ordinary  offices  of  ad- 
ministering upon  the  estate,  there  is  a  provision  in  the  will  that 
after  a  period  fixed  the  property  is  to  be  held  in  trust,  whether  by 
the  same  or  other  persons,  there  then  devolves  upon  such  persons 
the  duties  of  the  trustee.  Matter  of  Union  Trust  Co.,  70  App. 
Div.  5,  75  ]Sr.  Y.  Supp.  68. 

Executor  will  be  deemed  a  trustee  although  not  designated  as  such. 

"  The  duty  of  investing  and  administering  the  share  in  question 
it  is  true  is  imposed  upon  persons  who  are  designated  as  executors 
rather  than  trustees,  but  it  is  a  very  familiar  rule  that  the  duties 
imposed  upon  a  person  rather  than  the  name  applied  to  him  in 
the  will  should  measure  his  office  and  position,  and  that  where  the 
duties  of  a  trustee  are  imposed  upon  a  person  he  will  be  regarded 
as  a  trustee  rather  than  an  executor."  Tobias  v.  Ketchum,  32  'N, 
Y.  319,  327 ;  Ward  v.  Ward,  105  id.  68,  74. 

A  construction  of  a  will  that  a  trust  was  created  having  been 
acquiesced  in  by  all  parties,  such  construction  will  not  be  subse- 
quently departed  from.  Matter  of  Oltman,  104  N.  Y.  Supp. 
472. 

^  1304    What  Constitutes  a  Testamentary  Trust, 

To  constitute  a  testamentary  trustee  it  is  necessary  that  some 
express  trust  be  created  by  the  will.     Merely  calling  an  executor 
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or  guardian  a  trustee  does  not  make  him  such.  Every  executor 
and  every  guardian  is  in  a  general  sense  a  trustee  for  he  deals 
with  the  property  of  others  confided  to  his  care.  But  he  is  not  a 
trustee  in  the  sense  in  which  that  term  is  used  in  courts  of  equity 
and  in  the  statutes.    Matter  of  Hawley,  104  ¥.  Y.  250-261. 

There  are  three  essential  elements  of  a  valid  trust  of  personal 
property : 

1.  A  designated  heneficiary. 

2.  A  designated  trustee,  who  must  not  be  the  beneficiary. 

3.  A  fund  or  other  property  sufficiently  designated  or  identified 
to  enable  title  thereto  to  pass  to  the  trustee.  Brown  v.  Spohr,  180 
]Sr.  T.  201,  affg.  87  App.  Div.  522 ;  Greene  v.  Greene,  125  ¥.  Y. 
606,  affg.  54  Hun,  93. 

Implied  trust. 

Where  duties  imposed  are  active  and  render  the  possession  of 
the  legal  estate  in  the  executors  convenient  and  reasonably  neces- 
sary, a  trust  will  be  implied.    Bohert  v.  Corning,  89  N.  Y.  225. 

I  order  my  executor  to  pay  to  J.  F.  and  D.  each  the  sum  of 
$5  a  week  until  my  youngest  grandchild  shall  become  of  age  — 
held  to  create  a  trust  in  the  executor,  saying  it  is  sufficient  if  the 
intention  to  create  the  trust  can  be  fairly  collected  from  the  instru- 
ment.   Sicker  v.  Sicker,  23  Misc.  Kep.  737,  53  W.  Y.  Supp.  106. 

No  words  creating  a  trust,  but  one  implied  from  the  manifest 
intention  of  the  testator.     Ward  v.  Ward,  105  E".  Y.  68. 

A  bequest  of  the  interest  on  a  fund  during  the  life  of  a  person, 
with  no  immediate  gift  of  the  fund  and  the  appointment  of  a  trus- 
tee, creates  a  valid  trust.  Matter  of  Hecht,  71  Hun,  62,  54  IST.  Y. 
St.  Kep.  194,  24  N.  Y.  Supp.  540. 

^  1305     Title  and  Estate  Vests  in  Trustees. 

"  Every  express  trust  valid  as  such  in  its  creation,  except  as 
herein  otherwise  provided,  shall  vest  the  whole  estate  in  the 
trustees  in  law  and  in  equity,  subject  only  to  the  execution  of  the 
trust.  The  persons  for  whose  benefit  the  trust  is  created  shall 
take  no  estate  or  interest  in  the  lands,  but  may  enforce  the  per- 
formance of  the  trust  in  equity."    1  K.  S.  729,  §  60. 

"  If  in  the  instrument  creating  such  a  gift,  grant,  bequest,  or 
devise  there  is  a  trustee  named  to  execute  the  same,  the  legal  title 
to  the  lands  or  property  given,  granted,  devised,  or  bequeathed  for 
such  purposes  shall  vest  in  such  trustee.     If  no  person  be  named 
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as  trustee  then  the  title  to  such  lands  or  property  shall  vest  in  the 
Supreme  Court."    Chap.  701,  Laws  of  1893. 

If  the  trustees  refuse  to  execute  the  trust  in  some  cases  the 
title  may  vest  in  the  Supreme  Court,  and  upon  that  event  the 
Supreme  Court  will  undertake  the  trust.  Rothschild  v.  Schiff,  188 
N.  Y.  328,  modifying  103  App.  Div.  235. 

Where  by  the  terms  of  his  will  the  testator  having  devised  and 
bequeathed  all  the  residue  of  his  estate  both  real  and  personal,  to 
have  and  to  hold  the  same  during  the  life  of  his  wife,  and  to 
apply  one-half  of  the  net  income  to  her  use,  and  the  other  half 
to  the  use  of  his  children,  the  direction  to  apply  the  income  neces- 
sarily implies  that  the  executors  shall  receive  the  rents  and 
profits  of  the  real  estate,  hence  they  must  have  been  entitled  to 
the  possession,  at  least  during  the  life  of  the  testator's  widow,  the 
trust  to  receive  and  apply  the  rents  and  profits  being  one  of  those 
expressly  authorized  by  statute;  that  the  title  to  the  property 
must  be  in  the  trustees.     Matter  of  Faile,  51  Misc.  Eep.  166. 

Gift  of  use  of  estate  to  wife  during  her  life  and  then  to  tes- 
tator's issue.  A  valid  trust  created  for  the  life  of  the  wife  and 
to  sell  and  divide  the  property  on  her  death  —  held,  that  title  in 
the  trustee  for  the  purpose  of  the  trust  would  be  presumed.  To- 
ronto G.  T.  Co.  V.  Chicago,  etc.,  123  IST.  Y.  37. 

Authority  given  to  executor  to  rent,  lease,  insure,  and  repair 
real  estate,  coupled  with  an  intention  to  create  a  trust,  vests  title 
in  the  executors.    Tobias  v.  Eetchur.i,  32  IST.  Y.  319. 

^  1306    Power  in   Trust. 

Where  necessary  to  uphold  a  will  a  gift  to  trustees  may  be 
construed  as  a  power  in  trust  with  legal  title  in  the  beneficiaries, 
and  only  such  title  in  the  trustees  as  is  necessary  to  the  per- 
formance of  their  duties.  Steinway  v.  Steinway,  163  JST.  Y. 
183-200,  affg.  24  App.  Div.  104. 

By  section  73  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
547)  a  passive  trust  vests  no  title  in  the  trustee.  So,  by  section 
77  of  that  statute,  where  the  trustee  is  not  "  empowered  to  re- 
ceive the  rents  and  profits,"  no  estate  vests  in  him.  The  estate 
passes  directly  to  the  heirs  or  devisees,  "  subject  to  the  execution 
of  the  power." 

A  gift  of  rents  and  profits  of  land  or  the  gift  of  the  income 
arising  from  personal  property  vests  such  an  estate  in  the  devisee 
or  legatee  as  conforms  to  the  evident  intention  of  the  testator. 
Durfee  v.  Pomeroy,  154  IST.  Y.  583,  595. 
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^  1307   The    Same    Person  Cannot  be  Sole  Trustee  and  Sole 
Beneficiary. 

"  Every  person,  who  by  virtue  of  any  grant,  assignment,  or 
devise,  now  is  or  hereafter  shall  be  entitled  to  the  actual  possession 
of  lands  and  to  the  receipt  of  the  rents  and  profits  thereof,  in 
law  or  equity,  shall  be  deemed  to  have  a  legal  estate  therein,  of  the 
same  quality  and  duration,  and  subject  to  the  same  conditions, 
as  his  beneficial  interest."  §  72,  Keal  Property  Law. 

It  has  been  said  that  in  view  of  the  statute  the  same  person 
cannot  be  at  the  same  time  trustee  and  beneficiary  of  the  same 
identical  interest.  Under  such  circumstances  no  valid  trust  is 
created. 

In  Losey  v.  Stanley  (147  N.  Y.  560),  this  proposition  seems  to 
have  been  doubted.  In  that  case  the  court  says :  "  We  entertain 
some  doubt  whether  a  trust  is  void  in  its  inception  where  the  in- 
strument creating  the  trust  appoints  the  sole  beneficiary  the 
trustee,  but  we  have  no  doubt  that  the  appointment  of  the  bene- 
ficiary as  trustee  by  the  court,  on  the  death  or  resignation  of  the 
testamentary  trustee,  does  not  extinguish  the  trust.  The  incom- 
patibility of  the  two  relations  united  in  the  same  person  is  evident. 
Whether  a  trust  so  constituted  in  the  first  instance  may  not  be 
sustained,  leaving  it  to  the  court  to  substitute  a  competent  trustee, 
will  need  consideration  when  the  question  directly  arises." 

In  Rogers  v.  Rogers  (111  N".  Y.  228),  the  court,  in  its  argu- 
ment, and  as  a  reason  for  its  position  that  the  trust  created  in 
the  will  there  discussed  was  valid,  says  that  there  was  no  attempt 
to  unite  in  the  same  person  the  office  of  the  trustee  and  the 
interest  of  the  beneficiary. 

In  Woodward  v.  James  (115  IST.  Y.  346),  Judge  Tinch  says: 
"  The  objection  is  further  pressed  that  the  law  will  not  imply  a 
trust  where,  in  the  moment  of  its  creation,  it  will  be  invalid,  and 
that,  as  the  same  person  cannot  be  both  trustee  and  beneficiary, 
the  trust  to  Mrs.  James  must  fail.  It  is  undoubtedly  true  that 
the  same  person  cannot  be  at  the  same  time  trustee  and  bene- 
ficiary of  the  same  identical  interest.  To  say  that  he  could  would 
be  a  contradiction  in  terms,  as  complete  and  violent  as  to  declare 
that  two  solid  bodies  can  occupy  the  same  space  at  the  same 
instant.  Where,  however,  the  trustee  is  made  beneficiary  of  the 
same  estate,  both  in  respect  to  its  quality  and  quantity,  the  in- 
evitable result  is  that  the  equitable  is  merged  in  the  legal  estate, 
and  the  latter  alone  remains." 
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In  Eose  v.  Hatch  (125  N.  Y.  427),  Judge  Earl  says:  "  By  the 
second  clause  of  the  will  there  was  an  attempt  to  make  Asa  L. 
Hatch  trustee  for  his  own  benefit  during  his  life.  Such  a  trust 
cannot  be  created.  To  constitute  a  valid  trust  three  things  are 
necessary,  viz.:  A  trustee,  another  person,  the  beneficiary,  and 
property,  and  without  each  of  the  three  a  trust  cannot  exist.  Asa 
L.  Hatch  was,  however,  entitled  to  the  possession  of  the  land,  and 
also  to  the  rents  and  profits  thereof,  and  hence,  under  section  47 
(1  K.  S.  728),  it  is  clear  that  he  took  a  legal  estate  in  the  land 
for  life." 

In  Greene  v.  Greene  (125  IST.  Y.  506),  Judge  Gray  says:  "  To 
the  constitution  of  every  express  trust  there  are  essential  these 
elements,  namely,  a  trustee,  an  estate  devised  to  him,  and  a  bene- 
ficiary. The  trustee  and  the  beneficiary  must  be  distinct  person- 
alities, or,  otherwise,  there  could  be  no  trust,  and  the  merger  of 
interests  in  the  same  person  would  effect  a  legal  estate  in  him,  of 
the  same  duration  as  the  beneficial  interest  designed.  That  the 
legal  and  beneficial  estates  can  exist  and  be  maintained  separately 
in  the  same  person  is  an  inconceivable  proposition.  It  is  quite 
as  much  of  an  impossibility,  legally  considered,  as  it  is  physically." 

In  Hoffman  House  v.  Foote  (172  IST.  Y.  348),  Judge  CuUen 
says :  "  That  a  party  cannot  well  be  trustee  for  himself  is  settled 
by  the  decision  of  this  court  in  Greene  v.  Greene."  It  is  true  this 
statement  is  made  in  a  dissenting  opinion  but  this  particular 
proposition  was  not  controverted  by  the  majority  of  the  court. 

The  same  judge  makes  the  same  statement  in  Bull  v.  Odell,  19 
App.  Div.  605. 

In  Mulry  v.  Mulry  (89  Hun,  531),  Judge  Ingraham  says: 
"  It  has  been  held  by  the  Court  of  Appeals  that,  where  a  trust  is 
attempted  to  be  created  and  the  beneficiary,  who  is  entitled  to 
the  beneficial  interest  in  the  trust,  is  created  a  trustee,  no  trust 
is,  in  effect,  created,  but  that  the  person  named  as  trustee  and 
beneficiary  takes  the  entire  estate." 

Reference  may  also  be  made  to  The  People  ex  rel.  Collins  v. 
Donahue,  70  Hun,  317;  Losey  v.  Stanley,  83  id.  420;  Tuck  v. 
Knapp,  42  Misc.  Eep.  140;  Matter  of  Hitchins,  39  Misc.  Eep. 
767. 

When  the  trustee  is  also  beneficiary. 

Where   the   widow   was   named   as  for  life  and  was  entitled  to  the  pos- 

sole  trustee  and  sole  beneficiary  dur-  session    and    the    rents    and    profits 

ing  her  life,  the  trust  was  declared  thereof.     Jacoiy  v.  Jaooby,  47  Misc. 

invalid,    but    it    was    held    that    the  Rep.  427;  affd.,  113  App.  Div.  913. 

widow  had  a,  legal  estate  in  the  land  A  trust  to  support  a  brother  and 
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his  "family"  does  not  make  the 
brother  the  sole  beneficiary  so  that 
the  trust  becomes  void  where  he  is 
appointed  the  trustee.  First  Nat. 
bank  V.  Miller,  24  App.  Div.  551,  49 
N.  Y.  Supp.  981;  revd.,  163  N.  Y.  164, 
upon  the  ground  that  no  exception 
presented  any  question  for  review. 

Where  a  beneficiary  is  also  a  trus- 
tee vested  with  discretion,  such  bene- 
ficiary may  still  act  as  trustee,  but 
the  court  will  take  upon  itself  the 
execution  of  the  trust  so  far  as  the 
discretion  of  the  beneficiary-trustee  is 
concerned.  Rogers  v.  Rogers,  111  N. 
Y.  228;  Irving  v.  Irving,  21  Misc. 
Rep.  743,  47  N.  Y.  Supp.  1052. 

Where  a  trust  is  created  in  the  ex- 
ecutors, or  where  the  widow  is  one, 
for  the  benefit  of  the  widow,  the 
other  executors  must  take  exclusive 
control  of  the  portion  of  the  estate  so 
held  in  trust  for  the  widow.  Bundy 
V.  Bundy,  38  N.  Y.  410. 

Where  the  sole  acting  trustee  is 
one  qf  two  or  more  beneficiaries  of  an 
indivisible  trust  fund,  such  trustee 
may  legally  act.  Sweet  v.  Schlie- 
mann,  95  App.  Div.  266,  88  N.  Y. 
Supp.  1117. 


If  the  beneficiary  be  appointed  sole 
trustee,  no  trust  would  be  created, 
but  the  beneficiary  would  take  the 
fee.  Greene  v.  Oreene,  125  N.  Y.  506, 
affg.  54  Hun,  93;  Bull  v.  Odell,  19 
App.  Div.  605,  46  N.  Y.  Supp.  306. 

Case  holding  that  where  husband 
was  beneficiary  and  trustee  the  fee 
did  not  pass,  but  the  husband  took  a 
life  estate  with  the  right  to  use  the 
principal  for  his  support,  the  trust 
being  void.  Rose  v.  Hatch,  125  N.  Y. 
427,  affg.  55  Hun,  457. 

The  appointment  of  the  beneficiary 
as  trustee  by  the  court  on  the '  death 
or  resignation  of  the  testamentary 
trustee  does  not  extinguish  the  trust. 
Losey  v.  Stanley,  147  N.  Y.  560. 

A  trust  cannot  be  executed  by  the 
sole  beneficiary  as  trustee  without 
either  the  appointment  of  a  trustee 
under  no  disability,  or  the  super- 
vision of  the  execution  of  the  trust, 
by  the  court ;  therefore  where  a  widow 
was  beneficiary  and  her  cotrustee  re- 
fused to  qualify — held  that  the  widow 
could  not  execute  a  deed  of  real  es- 
tate included  in  the  trust.  Haendle 
V.  Stewart,  84  App.  Div.  274,  82  N.  Y. 
Supp.  823. 


^  1308     Trusts  for  Support  and  Maintenance. 
How  trust  executed. 

Trust  for  support  and  maintenance  may  be  created  providing 
that  income  or  principal  be  applied  either  by  the  trustee  personally 
or  by  paying  over  to  the  beneficiary  to  be  by  him  applied  without 
the  supervision  or  control  of  the  trustee.  Leggett  v.  Perkins, 
2  N.  Y.  297. 

There  have  grown  up  two  methods  of  providing  for  beneficiaries 
under  trusts  of  this  class  —  one  is  to  pay  over  the  income  to  the 
beneficiary  and  the  other  is  to  use  and  apply  the  income  for  the 
benefit  of  the  beneficiary.  Sherman  v.  Slcuse,  166  'S.  Y.  345- 
350,  affg.  45  App.  Div.  335. 

Whether  or  not  the  trustee  shall  pay  over  the  money  to  the 
beneficiary  or  personally  use,  apply,  and  disburse  it  for  the  benefit 
of  the  beneficiary,  depends  upon  the  language  by  which  the  trust 
is  created.  The  statute  itself  provides  that  trusts  may  be  created 
to  use  and  apply  income,  but  often  the  language  of  the  statute 
has  not  been  followed,  and  we  find  a  direction  to  pay  over  the  in- 
come directly  to  the  beneficiary. 
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The  question  arose  very  early  whether  a  trust  to  pay  over  which 
did  not  carry  with  it  the  duty  of  actual  personal  application  of 
the  income  by  the  trustee  himself  to  the  designated  use  of  the  trust 
fund  was  a  valid  trust,  but  after  much  discussion  the  Court  of 
Appeals  finally  settled  the  question  in  favor  of  its  validity.  Leg- 
gett  V.  Perkins,  2  'N.  Y.  297 ;  Tucher  v.  Tucker,  5  id.  408 ;  Coch- 
rane V.  Schell,  140  id.  516.  A  trust  may  be  created  which  carries 
with  it  a  duty  to  make  personal  application  of  the  funds  as  was 
the  case  in  Matter  of  McCormick  (40  App.  Div.  73).  In  Matter 
of  Smith  (35  N.  Y.  St.  Rep.  705 ;  affd.,  126  N.  Y.  641,  without 
opinion),  it  was  held  that  the  language  of  the  will  required  the 
trustee  to  personally  apply  part  of  the  income,  but  that  the  residue 
should  be  paid  over  to  the  beneficiary,  since  a  construction  that 
did  not  authorize  the  use  and  payment  over  of  the  whole  income 
would  result  in  an  invalid  accumulation.  Matter  of  Fisk,  45 
Misc.  Rep.  298  (Rens.  Co.  Sur.). 

A  trust  may  require  the  personal  expenditure  of  the  fund  by 
the  trustee  or  his  personal  discretion  as  to  how  much  shall  be 
paid  over  or  used  for  the  purpose  of  the  trust.  Matter  of  Mc- 
Cormick, 40  App.  Div.  73;  affd.,  163  ]^.  Y.  551,  no  opinion; 
Matter  of  Smith,  35  N.  Y.  St.  Rep.  705 ;  affd.,  126  E".  Y.  641, 
no  opinion. 

Where  the  will  directs  the  trustee  to  determine  how  much  the 
beneficiary  ought  to  have  for  support,  when  such  amount  is  de- 
termined and  paid  over  as  provided  by  the  will,  the  responsibility 
of  the  trustee  ceases  and  he  is  not  charged  with  the  duty  of  super- 
vising the  expenditure  of  the  same.  Clark  v.  Clark,  23  Misc. 
Rep.  272,  84  K  Y.  St.  Rep.  1041,  50  N.  Y.  Supp.  1041. 

A  testamentary  trustee  directed  to  apply  income  to  the  support 
and  education  of  an  infant  may  use  discretion  as  to  the  amount 
needed,  and  the  balance  unexpended  may  be  paid  to  the  general 
guardian  of  the  infant  for  future  needs.  Matter  of  McCormick, 
22  Misc.  Rep.  309,  82  IST.  Y.  St.  Rep.  1119 ;  affd.,  40  App.  Div. 
73,  91  ]Sr.  Y.  St.  Rep.  548;  affd.,  163  N".  Y.  551,  no  opinion. 

Trust  for  support  was  held  to  authorize  application  of  sufficient 
income  for  support  of  the  beneficiary  even  though  he  could  earn 
his  support  by  his  own  labor  and  was  frugal  and  saving  and  had 
accumulated  his  own  bank  account.  Holden  v.  Strong,  116  IST.  Y. 
471. 

Where  testamentary  trust  is  created  for  the  support  of  an 
infant,  imperative  'in  character,  and  the  father  of  the  infant  is 
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insolvent,  tlie  surrogate  will  direct  the  application  of  tlie  income 
to  the  payment  of  indebtedness  incurred  for  the  support  and 
education  of  the  infant,  upon  a  judicial  settlement  of  the  accounts 
of  the  executor  and  trustee.     Gladding  v.  Follett,  2  Dem.  58. 

Trust  for  support  in  the  nature  of  an  incumbrance. 

A  trust  in  the  widow  for  her  support  and  that  of  minor  children 
until  they  become  twenty-one,  and  upon  the  death  of  the  widow  a 
gift  over,  if  the  widow  die  before  such  children  arrive  at  twenty- 
one,  the  trust  for  their  support  ceases.  Brandow  v.  Brandow,  66 
N.  Y.  401. 

A  devise  to  one  person  subject  to  the  support  and  maintenance 
of  another  does  not  create  a  trust,  but  an  incumbrance.  The 
title  vests  so  that  the  devisee  can  convey  the  property  subject  to 
the  incumbrance.    Downer  v.  Church,  44  N.  Y.  647. 

A  father  gave  by  will  to  his  three  sons  his  real  estate  and  pro- 
vided as  follows :  "  I  furthermore  order,  as  long  as  my  two 
youngest  daughters  remain  single,  my  house  shall  be  their  home, 
free  of  expense  as  to  paying  any  rent  or  privilege  in  said  house." 
Held,  a  provision  for  support  as  well  as  a  place  to  live.  Lyon 
y.  Lyon,  65  N.  Y.  339. 

^  1309    When  Executor  is  Given  Discretion  as  to  Use  of 
Funds  for  Support. 

Where  testator  left  an  estate  of  $20,000  and  made  the  following 
provision  for  his  wife :  "  I  give  and  bequeath  to  my  wife  during 
her  natural  life  the  interest  of  $3,000  or  so  much  of  said  interest 
as  my  executors  may  deem  necessary  for  her  comfort,"  and  the 
widow  had  an  agreement  with  her  son  to  furnish  her  board  and 
lodging  —  held,  that  the  widow  was  entitled  to  the  legacy.  Tor- 
man  V.  Whitney,  2  Keyes,  165. 

Where  the  beneficiary  is  incompetent  and  a  committee  has  been 
appointed,  the  trustee,  if  he  determines  that  the  beneficiary  needs 
a  certain  amount  of  the  principal,  may  pay  the  same  over  to  the 
committee.  When  such  amount  is  determined  and  paid  over,  the 
responsibility  of  the  trustee  ceases  and  he  is  not  charged  with  the 
duty  of  supervising  the  expenditure  of  the  same.  Matter  of  Fish, 
45  Misc.  Kep.  298;  Clarh  v.  Clarh,  23  Misc.  Eep.  272. 

Direct  gift  may  sometimes  be  cut  down  to  a  trust  interest  —  A  trust. 

A  will  gave  John  B.  a  share  of  the  estate  absolutely,  and  then 
read,  "  I  hereby  direct  that  the  share  due  my  brother,  John  B.,  be 
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invested  by  my  executors  for  his  benefit  during  his  natural  life, 
and  for  the  benefit  of  his  wife  and  his  issue  after  his  death  " — 
heldj  that  the  absolute  gift  was  not  cut  down  by  the  subsequent 
sentence,  and  that  the  latter  created  a  valid  trust  in  the  executors 
making  John  B.  a  life  beneficiary.  Mee  v.  Gordon,  187  N.  Y. 
400,  revg.  104  App.  Div.  520. 

Not  a  trust. 

A  devise  of  the  legal  estate  to  one  person  carries  with  it  the 
right  to  the  rents  and  profits,  and  where  another  person  is  named 
as  trustee  to  take  charge  of  the  property,  no  valid  trust  is  created. 
Beck  V.  McGillis,  9  Barb.  35. 

Gift  of  bonds  to  son  H.,  followed  by  a  direction  that  such  bonds 
be  held  in  trust  for  H.  and  a  desire  that  L.  should  act  as  trustee, 
with  a  gift  over  —  held,  an  absolute  gift  to  H.  Williams  v.  Boul, 
101  App.  Div.  593 ;  affd.,  184  K  Y.  605. 

"Where  testator  gave  a  portion  of  his  property  directly  to  his 
son,  and  designated  his  executors  as  trustees  and  guardians  of  such 
son  —  held,  that  no  trust  was  created  thereby.  Matter  of  Hawley, 
104  K  Y.  250. 

^  1310     Gift  Not  Absolute  in  Terms  May  be  Construed  to  be 
Absolute  Even  Though  Held  in  Trust. 

"  The  testator  directs  that  one-half  of  the  rest,  residue,  and  re- 
mainder of  his  estate  be  held  in  trust,  be  invested,  and  that  the  in- 
come and  so  much  of  the  principal  as  shall  be  deemed  necessary  be 
applied  to  the  education,  maintenance,  and  support  of  his  grand- 
nieces  and  grandnephews.  There  is  no  other  disposition  of  such 
moiety.  I  think  that  there  is  a  gift  of  the  principal  of  that  one- 
half  to  the  said  beneficiaries."  Earl  v.  Grim,  1  Johns  Ch.  494; 
Paierson  v.  Ellis,  11  Wend.  260,  298;  Smith  v.  Post,  2  Edw.  Ch. 
528,  526 ;  Hatch  v.  Bassett,  52  N.  Y.  359,  362 ;  Bishop  v.  McClel- 
land, 4:4:  N.  J.  Eq.  450;  Matter  of  Smith,  131  E".  Y.  239.  In 
Bishop  V.  McClelland  (supra),  the  vice-chancellor  says:  "There 
can  be  no  doubt  that  a  gift  of  the  interest,  income,  or  produce  of  a 
fund,  without  limitation  as  to  continuance,  or  without  limit  as  to 
time,  will,  according  to  a  settled  rule  of  construction,  be  held  to 
pass  the  fund  itself,  and  this  will  be  the  effect  given  to  a  gift  made 
in  this  form,  whether  the  gift  be  made  directly  to  the  legatee  or 
through  the  intervention  of  a  trustee."  Matter  of  Ingersoll,  95 
App.  Div.  211,  88  K  Y.  Supp.  698. 

A  devise  to  trustees  to  pay  all  debts  and  then  pay  over  to  per- 
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sons  to  be  selected  by  a  majority  of  tlie  trustees  —  held,  to  be  valid 
as  a  trust  to  pay  debts  and  that  the  residue  went  to  the  trustees 
absolutely.  Trunkey  v.  Van  Sant,  176  IST.  Y.  535,  revg.  83  App. 
Div.  272,  82  JST.  Y.  Supp.  94. 

A  general  gift  of  the  income  arising  from  personal  property, 
making  no  mention  of  the  principal,  is  equivalent  to  a  general  gift 
of  the  property  itself.    Hatch  v.  Bassett,  52  N.  Y.  359. 

Gift  of  bonds  to  son  —  direction  that  they  should  be  held  as 
trust,  etc.,  until  he  was  thirty  years  old  —  held,  no  trust. 
Williams  v.  Boul,  101  App.  Div.  593 ;  affd.,  184  N.  Y.  605. 

A  trust  in  real  or  personal  property  cannot  be  created  on  an 
estate  for  life  of  any  other  person  than  the  grantee  or  devisee  of 
such  estate,  unless  such  remainder  be  in  fee.  Real  Property  Law, 
§  34 ;  Manice  v.  Manice,  43  ^.  Y.  303 ;  Matter  of  Bogardus,  43 
Misc.  Rep.  473,  89  IST.  Y.  Supp.  478. 

Where  the  will  gave  the  residue  to  a  trustee  for  the  maintenance 
and  education  of  testator's  child,  and  made  no  bequest  over  — 
held,  that  the  title  vested  in  the  children.  Matter  of  De  Byche,  99 
App.  Div.  596. 

Bequest  to  trustee  for  his  use  during  his  life  and  for  the  benefit 
of  his  wife  and  issue  after  his  death  —  held,  that  the  trustee  had 
a  life  use  and  the  wife  and  issue  the  title.  Mee  v.  Gordon,  45 
Misc.  Rep.  259. 

Devise  to  F.  V.  in  trust  for  the  support  of  himself  and  children 
and  F.,  the  children  on  arriving  at  twenty-five  years  of  age  to  be 
entitled  to  their  shares  —  held,  no  valid  trust.  Treat  v.  Vose,  63 
App.  Div.  338,  71  K  Y.  Supp.  507. 

^  1311    A  Trust  May  be  Created  Although  a  Power  of  Revo- 
cation or  Modification  is  Reserved. 

Neither  the  reservation  of  the  power  of  revocation  or  modifica- 
tion renders  a  trust  illegal.  Brown  v.  Spohr,  87  App.  Div.  522, 
84  N.  Y.  Supp.  995 ;  affd.,  118  N.  Y.  201. 

Few  things  are  better  settled  than  that  the  reservation  of  a 
power  of  revocation  is  entirely  consistent  with  the  validity  of  a 
trust  and  does  not  work  its  destruction  where  the  rights  of 
creditors .  are  not  involved.  Von  Hesse  v.  MacKaye,  136  N.  Y. 
114,  affg.  62  Hun,  458. 

Such  a  trust  may  be  created  without  writing,  and  the  delivery 
of  the  property  is  sufiicient  to  pass  the  title.    Oilman  v.  McArdle, 
99  K  Y.  451,  revg.  17  J.  &  S.  463. 
67 
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A  note  delivered  to  L.  with  instructions  to  deliver  it  to  another 
upon  death  of  the  donor  —  held,  to  constitute  a  trust  if  not  an 
absolute  gift.  Langworthy  v.  Crissey,  63  N.  Y.  St.  Rep.  326, 
31  N".  Y.  Supp.  85. 

Enough  must  be  done  to  pass  the  title,  although  when  a  trust  is 
declared,  whether  in  a  third  person  or  the  donor,  it  is  not  es- 
sential that  the  property  should  be  actually  possessed  by  the  cestui 
que  trust,  nor  is  it  even  essential  that  the  latter  should  be  in- 
formed of  the  trust.  Martin  v.  Funk,  75  ]^.  Y.  138 ;  Sullivan  v. 
Sullivan,  161  id.  554,  affg.  39  App.  Div.  99,  56  K  Y.  Supp.  693. 

Testator  delivered  to  defendant  $417.47  and  requested  him  to 
use  the  same  for  certain  purposes  specified  after  testator's  death 
—  held,  a  valid  trust  and  that  the  executor  could  not  recover  the 
fund.  Todd  v.  Vaughan,  90  Hun,  70,  69  N.  Y.  St.  Eep.  861, 
35  N.  Y.  Supp.  457. 

^  1312    Accumulations  of  Income  from  Either  Real  or  Per- 
sonal Property. 

Sections  51  and  53  of  the  Real  Property  Law  (chap.  547  of 
the  Laws  of  1896)  provide  as  follows: 

"  All  directions  for  the  accumulation  of  the  rents  and  profits 
of  real  property,  except  such  as  are  allowed  by  statute,  shall 
be  void.  An  accumulation  of  rents  and  profits  of  real  property, 
for  the  benefit  of  one  or  more  persons,  may  be  directed  by  any 
will  or  deed  sufficient  to  pass  real  property  as  follows: 

"  1.  If  such  accumulation  be  directed  to  commence  on  the 
creation  of  the  estate  out  of  which  the  rents  and  profits  are  to 
arise,  it  must  be  made  for  the  benefit  of  one  or  more  minors  then 
in  being,  and  terminate  at  or  before  the  expiration  of  their 
minority. 

"  2.  If  such  accumulation  be  directed  to  commence  at  any  time 
subsequent  to  the  creation  of  the  estate  out  of  which  the  rents  and 
profits  are  to  arise,  it  must  commence  within  the  time  permitted, 
by  the  provisions  of  this  article,  for  the  vesting  of  future  estates, 
and  during  the  minority  of  the  beneficiaries,  and  shall  terminate 
at  or  before  the  expiration  of  such  minority. 

"  3.  If  in  either  case  such  direction  be  for  a  longer  term  than 
during  the  minority  of  the  beneficiaries  it  shall  be  void  only  as 
to  the  time  beyond  such  minority."  §  51,  Real  Property  Law. 
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"When,  in  consequence  of  a  valid  limitation  of  an  expectant 
estate,  there  is  a  suspension  of  the  power  of  alienation,  or  of  the 
ownership,  during  the  continuance  of  which  the  rents  and  profits 
are  undisposed  of,  and  no  valid  direction  for  their  accumulation 
is  given,  such  rents  and  profits  shall  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate." 

§  53,  Keal  Property  Law. 

Section  4  of  the  Personal  Property  Law  (chap.  41Y  of  the 
Laws  of  1897)  contains  substantially  the  same  provisions  as  that 
incorporated  in  section  51  of  the  Keal  Property  Law.  It  will  be 
observed  that  under  the  statute,  whether  it  be  real  property  or 
personal  property,  the  accumulation  of  income  or  profits  in  order 
to  be  valid  must  be  for  the  benefit  of  one  or  more  minors  then  in 
being.  While  an  accumulation  for  the  benefit  of  an  unborn  child^ 
which  commences  after  its  birth  and  terminates  during  its 
minority,  is  lawful,  the  statute  does  not  permit  an  accumulation 
for  the  benefit  of  an  unborn  child  where  the  accumulation  is  to 
commence  before  its  birth.  Manice  v.  Manice,  43  N.  Y.  303,  376 ; 
Haxtun  v.  Corse,  2  Barb.  Ch.  518 ;  Kilpatrich  v.  Johnson,  15 
'N.  Y.  322.  Under  the  Real  Property  Law  to  which  we  have  called 
attention,  the  surplus  income  is  required  to  be  paid  over  to  the 
persons  who  are  "  presumptively  entitled  to  the  next  eventual 
estate."  In  order  to  determine  who  are  the  persons  entitled  to 
the  next  eventual  estate  we  must  examine  the  provisions  of  the 
will.  In  the  case  of  Phelps'  Exr.  v.  Pond  (23  IST.  Y.  69,  84), 
Selden,  J.,  after  discussing  the  applicability  of  this  statute  to  the 
next  eventual  estate  created  by  the  will  in  that  case,  says :  "  The 
case  cannot,  therefore,  in  any  view  be  brought  within  the  pro- 
visions of  the  statute,  and  hence,  if,  after  deducting  the  pay- 
ments for  any  year  from  the  income  of  that  year  a  surplus  of 
income  should  remain  that  surplus  would  belong,  not  to  the 
residuary  legatees,  but  to  the  next  of  Tcin.  In  England,  income 
unlawfully  accumulated  goes  to  the  heirs  or  next  of  kin  as  in 
cases  of  intestacy.  Such  would  be  the  rule  in  this  country  were 
it  not  for  the  statute  to  which  we  have  referred.  Cochrane  v. 
Schell,  140  K  Y.  516,  539.  If,  therefore,  the  provisions  of  the 
will  do  not  bring  the  case  within  the  provisions  of  this  statute  the 
surplus  must  be  disposed  of  either  under  the  Statute  of  Descents 
or  of  Distribution.  The  statute  does  not  say  the  ultimate,  but  the 
next  eventual  estate.  Manice  v.  Manice  {supra),  385 ;  U.  8.  Tricst 
Co.  V.  8oher,  178  N.  Y.  446. 
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Bequest  of  rents  and  income  to  widow  for  life,  and  then  part 
of  the  same  to  his  daughter  and  balance  to  be  applied  to  paying 
off  mortgage  on  real  estate  which  comprised  part  of  the  trust  — 
held,  invalid  accumulation.  Lowenhaupt  v.  Btanisics,  95  App. 
Div.  171. 

A  direction  to  invest  surplus  income  in  bond  and  mortgage 
until  the  termination  of  two  lives  upon  which  a  trust  depends  is 
an  unlawful  accumulation.    Kirh  v.  McCann,  117  App.  Div.  58. 

A  direction  in  the  will  that  no  interest  should  be  collected  on 
a  mortgage  against  the  property  of  testator's  wife  during  her 
life  was  held  to  be  the  gift  of  such  income  and  not  an  accumula- 
tion.   Matter  of  Harteau,  104  IST.  Y.  Supp.  586. 

Trust  for  providing  annuity  for  wife  with  balance  of  income  to 
be  applied  to  the  reduction  of  a  mortgage  upon  the  trust  real 
estate  —  held,  that  the  provision  for  applying  the  rents  to  the  dis- 
charge of  the  mortgage  was  invalid.  Hascall  v.  King,  162  N.  Y. 
134. 

Income  as  it  accumulates  vests  in  the  minor  and  upon  his  death, 
prior  to  becoming  of  age,  it  goes  to  his  estate,  and  does  not  follow 
the  principal  of  the  fund.  Smith  v.  Campbell,  75  Hun,  159,  58 
K  Y.  St.  Kep.  182,  26  K  Y.  Supp.  1087. 

Accumulations  required  after  the  beneficiary  arrives  at  twenty- 
one  years  of  age  are  void,  and  as  to  them  the  testator  dies  intes- 
tate.   Hull  V.  Hull,  24  ISr.  Y.  647. 

A  direction  to  accumulate  income  of  real  estate  for  two  years 
is  invalid.  Smith  v.  Chesehrough,  82  App.  Div.  578,  81  I^.  Y. 
Supp.  570,  revg.  176  N.  Y.  317. 

Incidental  accumulation  may  be  disregarded. 

Where  the  primary  disposition  of  an  estate  is  in  accordance  with 
the  rules  of  law,  provision  restricting  the  division,  sale,  and  con- 
veyance of  real  estate,  void  for  repugnancy,  and  a  void  provision 
respecting  an  accumulation,  may  be  disregarded,  where  they  can 
be  separated  from  the  other  parts  without  doing  violence  to  the 
testator's  general  intention.  Oxley  v.  Lane,  35  N.  Y.  340;  Lovett 
V.  Gillender,  id  617;  Harrison  v.  Harrison,  36  id.  543,  dis- 
tinguishing 9  id.  403;  Endress  v.  Willey,  52  Misc.  Kep.  388; 
Smith  V.  Chesehrough,  176  E".  Y.  317. 

Where  the  provisions  of  a  will  are  lawful  and  complete  in  them- 
selves, and  the  accumulation  arises  in  consequence  of  the  fact  that 
the  income  is  larger  than  the  sum  directed  to  be  paid  by  the  tes- 
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tator,  which  fact  may  be  occasioned  either  by  the  mistake  of  the 
testator  or  by  the  enhanced  income  derived  from  the  capital,  such 
direction  will  not  be  declared  invalid,  but  the  courts  will  simply 
order  that  the  accumulations  be  paid  over  to  the  persons  entitled 
thereto.  Tweddell  v.  New  York  Life  Ins.  Co.,  82  Hun,  602,  31 
]Sr.  Y.  Supp.  764.  The  most  recent  case  on  this  subject  is  Beeves 
V.  Snook  (86  App.  Div.  303,  83  N.  Y.  Supp.  746).  This  decision 
not  only  upholds  the  foregoing  rule,  but  declares  that  the  accumu- 
lated income  shall  go  "  to  the  persons  presumptively  entitled  to 
the  next  eventual  estate."  To  the  same  effect  is  Cook  v.  Lowry 
(95  N.  Y.  103).  In  the  case  at  bar,  under  the  peculiar  language 
of  the  will,  there  is  no  person  of  whom  it  can  be  said  that  he  is 
entitled  to  the  next  eventual  estate.  Matter  of  Harteau,  104  N.  Y. 
Supp.  586. 

Accumulation  for  benefit  of  unborn  child  or  infant. 

Accumulation  for  benefit  of  grandchildren  invalid.  U.  S.  Trust 
Co.  V.  Soher,  178  IT.  Y.  442,  affg.  88  App.  Div.  506. 

Accumulation  for  benefit  of  unborn  child.  Manice  v.  Manice, 
43  K  Y,  303. 

Accumulation  of  the  income  of  real  and  personal  property  for 
the  benefit  of  minors,  accompanied  by  a  gift  over  to  other  persons, 
is  not  valid.    Pray  v.  Hegeman,  92  E".  Y.  508. 

Invalid  accumulation  may  pass  under  residuary  clause. 

Where  an  accumulation  is  void  and  there  is  a  residuary  clause, 
such  invalid  accumulation  passes  thereunder.  Endress  v.  Willey, 
52  Misc.  Eep.  388. 

Where  all  the  income  was  given  to  a  daughter  but  later  in  the 
will  were  directions  to  accumulate,  it  was  held  that  the  will  would 
be  construed  so  as  to  make  it  valid,  and  that  any  unpaid  income 
went  to  the  representatives  of  the  deceased  beneficiary  and  not  to 
the  other  persons  named.    Matter  of  Hoyt,  116  App.  Div.  217. 

^  1313     Trusts  for  Masses. 

Trusts  attempted  to  be  created  for  the  purpose  of  having  masses 
said  are  not  valid  for  one  reason  that  there  is  no  beneficiary  living 
to  enforce  performance.  It  appears  that  the  purpose  sought  can 
be  carried  out  by  making  a  direct  bequest  since  the  object  has  been 
held  to  be  valid.  Since  the  enactment  of  chapter  701,  Laws  of 
1893,  the  objection  to  the  indefiniteness  of  the  beneficiary  is  not 
good. 
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A  bequest  to  the  executors  "  iu  trust  to  be  applied  by  them  for 
the  purpose  of  having  prayers  offered  in  a  Roman  Catholic  church, 
to  be  by  them  selected,  for  the  repose  of  my  soul,"  etc. —  held  an 
invalid  trust,  as  there  was  no  beneficiary  in  existence  or  to  come 
into  existence  who  is  interested  in  or  can  demand  the  execution  of 
the  trust.  Holland  v.  Alcoch,  108  IST.  T.  312;  0' Conner  v.  Gif- 
jford,  IIY  id.  275,  6  Dem.  71. 

A  bequest  for  charitable  uses  made  directly  to  a  corporation, 
although  expressed  to  be  in  trust,  is  a  direct  gift  and,  therefore, 
valid.  Matter  of  Leo-Wolf's  Estate,  25  Misc.  Eep.  469,  55  IST.  Y. 
Supp.  650. 

Will  directed  the  executors  "to  cause  masses  to  be  read  in  a 
German  Catholic  church  in  the  city  of  B.  for  herself  and  her 
deceased  husband  for  any  balance  of  cash  money  which  might  be 
left  after  the  payment  of  her  just  debts,  doctors'  bills,  and  funeral 
expenses."  Just  before  making  her  will  deceased  had  divided  her 
property  among  her  children,  reserving  $250.  At  the  time  of  her 
■death  she  had  $900^ — held,  that  the  debts  and  funeral  expenses 
should  be  paid  from  the  $250  and  the  balance  thereof  be  expended 
for  masses;  that  the  balance  of  the  $900  should  be  distributed 
among  the  next  of  kin.  Matter  of  Backes,  61  E".  Y.  St.  Eep.  739, 
m  N.  Y.  Supp.  394. 

€[  1314    Trusts  for  Public  Purposes. 
Support  of  poor. 

A  bequest  to  the  supervisor  of  a  town  and  his  successors  in 
office,  in  trust,  the  income  to  be  used  in  the  support  of  poor 
■widows  and  orphans  as  he  may  deem  proper,  is  void  for  indefinite- 
jiess.  Matter  of  Botsford,  23  Misc.  Rep.  388,  52  N.  Y.  Supp. 
238;  affd.,  37  App.  Div.  73,  55  N.  Y.  Supp.  495. 

Bequest  to  a  town  to  be  kept  as  a  fund  for  the  support  of  the 
poor  of  said  town  is  void.  Fosdick  v.  Toivn  of  Hempstead,  125 
:sr.  Y.  581. 

A  bequest  to  a  church  authorized  to  take  by  bequest,  of  money  to 
*'  buy  coal  for  the  poor  of  said  church  " —  held  valid.  Bird  v. 
MerUee,  144  IST.  Y.  544,  revg.  Schell  v.  Merhlee,  75  Hun,  74, 
distinguishing  Fosdick  v.  Town  of  Hempstead,  125  E".  Y.  581. 

Tublic  monument. 

A  provision  for  setting  apart  a  fund  for  the  erection  of  a  monu- 
3nent  on  a  village  green  which  fails  to  designate  a  person  to  carry 
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out  the  bequest  is  invalid  likewise  a  provision  for  a  public  library. 
Beecher  v.  YaUj  45  N.  Y.  Supp.  622. 

Trust  for  the  care  of  burial  lots. 

A  trust  to  preserve  and  keep  in  order  a  burial  lot  is  valid,  and 
does  not  work  a  suspension  of  the  power  of  alienation  where  it 
gives  the  whole  fund  for  such  purpose.  Pfaler  v.  Baberg,  3  Dem. 
360. 

A  trust  is  invalid  which  provides  for  the  setting  apart  of  a 
fund  to  produce  interest  sufficient  to  provide  for  the  care  of  a 
■cemetery  lot  in  perpetuity.    Matter  of  Dewitt,  113  App.  Div.  790. 

Trust  fund  given  to  executors  to  be  perpetually  held  by  them 
and  their  successors  and  the  income  applied  to  cemetery  purposes 
—  held  invalid.    Bead  v.  Williams,  125  IST.  Y.  560. 

^  1315     General  Rule  as  to  Effect  of  Deposit  in  Bank  in 
Trust. 

There  is  no  question  that  by  the  law  of  this  State,  whenever 
a  deposit  is  made  in  a  savings  bank  by  a  person  in  his  own  name 
in  trust  for  another,  and  there  are  no  circumstances  rebutting 
the  presumption,  it  will  be  conclusively  presumed  that  the  de- 
positor has  divested  himself  of  the  legal  and  beneficial  title  to  the 
fund,  and  has  vested  himself  v^ith  the  legal  title,  as  trustee,  for  the 
person  named  as  cestui  que  trust.  Martin  v.  Funk,  75  N.  Y.  134 ; 
Boone  v.  BanJc,  84  id.  83;  Willis  v.  Smyth,  91  id.  297;  Mahie  v. 
Bailey,  95  id.  206 ;  Fowler  v.  Bank,  113  id.  450,  453,  21  JST.  E. 
172 ;  Beaver  v.  Beaver,  117  1^.  Y.  421,  423,  22  E".  E.  940.  But 
it  is  clearly  established  that  when  the  depositor  does  not  make 
the  deposit  in  trust  with  the  intention  of  giving  to  the  person 
named  as  cestui  que  trust  any  beneficial  interest  in  the  fund,  but 
:for  his  own  benefit,  he  does  not  divest  himself  of  his  legal  title 
to  the  deposit,  but  continues  to  be  the  beneficial  owner  thereof, 
notwithstanding  the  form  of  the  deposit.  Cunningham  v.  Daven- 
port, 147  N.  Y.  43,  41  ]Sr.  E.  412 ;  Weher  v.  Weher,  58  How.  Pr. 
255;  Mahie  v.  Bailey,  95  E".  Y.  210;  Laheside  Paper  Co.  v. 
State,  15  App.  Div.  169,  78  JST.  Y.  St.  Kep.  281,  44  IT.  Y.  Supp. 
281. 

May  be  created  by  parol. 

It  is  well  stated  that  a  trust  in  personal  property  may  be  cre- 
ated by  parol  and  that  no  particular  form  of  words  is  necessary 
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for  its  creation,  but  the  words  or  acts  relied  upon  to  effect  that  ob- 
ject should  be  unequivocal  and  plainly  imply  that  the  party 
making  them  intended  to  divest  himself  of  his  interest  in  the 
property,  and  to  hold  it  thereafter  for  the  use  and  benefit  of  the 
others.    Barry  v.  Lambert,  98  IST.  Y.  300-306. 

The  acts  must  be  of  that  character  which  will  admit  of  no  other 
interpretation  than  that  such  legal  rights  as  the  settler  retains  are 
held  by  him  as  trustee  for  the  donee ;  the  settler  must  either  trans- 
fer the  property  to  a  trustee  or  declare  that  he  holds  it  himself 
in  trust.  Wadd  v.  Hazleton,  137  N.  Y.  215-219,  revg.  62  Hun, 
602. 

A  formal  or  written  agreement  is  not  necessary  to  create  a  trust 
of  money  or  other  personal  property.  Any  declaration,  however 
informal,  evincing  the  intention  with  sufficient  clearness  will  have 
that  effect.  Day  v.  Both,  18  JST.  Y.  448 ;  Kennedy  v.  Porter,  109 
id.  547 ;  Hirsch  v.  Aiisr,  146  id.  13 ;  Haner  v.  Sidway,  124  id. 
550;  Millard  v.  Clark,  80  Hun,  142;  Martin  v.  Martin,  46  App. 
Div.  447,  61  K  Y.  Supp.  813. 

^  1316    Who  May  be  Trustee. 
A  third  person  may  be  trustee. 

A  third  person  may  be  designated  as  trustee,  and  if  he  under- 
takes the  trust  he  will  be  held  to  its  faithful  performance  accord- 
ing to  the  intention  of  its  creator.  Mann  v.  Shrive,  111  App. 
Div.  452. 

Deposit  in  trust  and  transfer  of  stocks  in  trust  in  name  of  third 
person  who  dies  may  be  a  tentative  trust  and  come  under  the  rule 
in  the  Totten  case.  Lattan  v.  Yan  Ness,  107  App.  Div.  393 ;  affd., 
184  ]Sr.  Y.  601. 

The  creator  of  the  trust  may  himself  become  the  trustee. 

A  trust  of  personal  property  may  be  effectually  formed  in 
which  the  author  of  the  trust  is  himself  the  trustee.  Locke  v.  F. 
L.  &  T.  Co.,  140  ]Sr.  Y.  135 ;  Yan  Cott  v.  Prentice,  104  id.  45 ; 
Bairry  v.  Lamlert,  98  id.  306 ;  Millard  v.  Clark,  80  Hun,  142,  61 
N.  Y.  St.  Kep.  633,  29  IST.  Y.  Supp.  1012. 

^  1317     Death  of  Beneficiary  Before  That  of  Depositor. 

Deposit  in  trust  for  son  who  dies  before  the  depositor  does  not 
go  to  the  son's  estate.  Matter  of  U.  8.  Trust  Co.,  117  App.  Div. 
178. 
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Where  a  depositor  made  a  deposit  in  the  maiden  name  of  her 
sister,  she  having  been  married  thirty  years,  and  she  died  —  held 
no  trust  intended.     Garvey  v.  Clifford,  114  App  Div.  193. 

Where  the  beneficiary  dies  before  the  depositor,  no  trust.  Mat- 
ter of  Barefield,  177  N.  Y.  387,  revg.  82  App.Div.  463;  Cun- 
ningham V.  Davenport,  147  N".  Y.  43 ;  Matter  of  Bulwinkle,  107 
App.  Div.  331. 

Where  beneficiary  to  take  the  fund  after  death  of  depositor  is  named. 

Certificate  of  deposit  stated  that  in  event  of  death  of  depositor 
payment  should  be  made  to  her  niece  —  held  not  a  valid  gift  or 
trust.    Sullivan  v.  Sullivan,  161  N.  Y.  554,  a%.  39  App.  Div.  99. 

Deposits  in  joint  names  of  husband  and  wife. 

While  joint  tenancy  is  not  favored  either  in  law  or  equity,  yet 
on  account  of  the  peculiar  relations  of  husband  and  wife  a  de- 
posit by  either  in  the  names  of  both  will  be  held  to  create  a  joint 
tenancy  in  the  fund,  and  the  survivor  will  take  the  fund. 

Deposit  by  husband  in  name  of  his  wife  or  himself  or  the  sur- 
vivor of  them  entitles  either  or  the  survivor  to  claim  the  fund, 
even  though  the  pass-book  always  remains  in  the  possession  of  the 
husband.  McElroy  v.  Alb.  Sav.  Bank,  8  App.  Div.  46,  74  N.  Y. 
St.  Eep.  862;  In  re  Meehan,  59  App.  Div.  156,  103  N.  Y.  St. 
Kep.  9,  69  ]Sr.  Y.  Supp.  9. 

^  1318     Trusts  Not  Irrevocable. 

The  earlier  decisions  to  the  effect  that  a  deposit  of  one's  own 
money  in  bank  in  trust  for  another  was  in  itself  a  complete  valid 
and  irrevocable  declaration  of  trust  have  been  limited  by  recent 
decisions. 

The  rule  as  established  by  Matter  of  Totten  (179  JST.  Y.  112) 
now  is:  A  deposit  by  one  person  of  his  own  money,  in  his  own 
name  as  trustee  for  another,  standing  alone,  does  not  establish  an 
irrevocable  trust  during  the  lifetime  of  the  depositor.  It  is  a 
tentative  trust  merely,  revocable  at  will,  imtil  the  depositor  dies  or 
completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or 
declaration,  such  as  delivery  of  the  pass-book  or  notice  to  the 
beneficiary.  In  case  the  depositor  dies  before  the  beneficiary 
without  revocation  or  some  decisive  act  or  declaration  of  dis- 
afiirmance,  the  presumption  arises  that  an  absolute  trust  was  cre- 
ated as  to  the  balance  on  hand  at  the  death  of  the  depositor. 
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The  cases  before  the  courts  relating  to  alleged  gifts  and  trusts, 
particularly  of  savings  bank  accounts,  have  become  so  numerous 
and  the  reasons  for  such  alleged  gifts  and  trusts  are  so  varied,  that 
the  courts  now  hold,  in  substance,  that  unless  there  is  a  clearly 
expressed  transfer  or  trust  agreement  showing  the  intent  of  the 
donor  or  trustee,  that  whenever  there  is  an  apparent  attempt  to 
make  a  gift  or  create  a  trust  the  intent  of  the  alleged  donor  or 
trustee  is  a  question  of  fact  to  be  determined  after  an  examination 
of  all  the  circumstances  in  each  case.  Kelly  v.  Home  8av.  Bank, 
103  App.  Div.  141. 

The  recent  careful  review  of  the  authorities  made  by  the  Court 
of  Appeals  in  Mutter  of  Totten  (179  N.  Y.  112)  establishes  the 
rule  in  this  State  that  a  deposit  by  one  person  of  his  own  money, 
in  his  own  name  as  trustee  for  another,  standing  alone,  does  not 
establish  an  irrevocable  trust  during  the  lifetime  of  the  depositor. 
It  is  a  tentative  trust  merely,  revocable  at  will,  until  the  depositor 
dies  or  completes  the  gift  in  his  lifetime  by  some  unequivocal 
act  or  declaration,  such  as  delivery  of  the  pass-book  or  notice  to 
the  beneficiary.  In  case  the  depositor  dies  before  the  beneficiary 
without  revocation,  or  some  decisive  act  or  declaration  of  disaffirm- 
ance, the  presumption  arises  that  an  absolute  trust  was  created  as 
to  the  balance  on  hand  at  the  death  of  the  depositor.  Matter  of 
Totten,  supra,  125,  126.  "  It  may  be  justly  said,"  to  quote  the 
language  of  the  Court  of  Appeals  in  Beaver  v.  Beaver  (117  JST.  Y. 
421,  430),  "that  a  deposit  in  a  savings  bank  by  one  person,  of 
his  own  money  to  the  credit  of  another,  is  consistent  with  an 
intent  on  the  part  of  the  depositor  to  give  the  money  to  the  other. 
But  it  does  not,  we  think,  of  itself,  without  more,  authorize  an 
affirmative  finding  that  the  deposit  was  made  with  that  intent, 
when  the  deposit  was  to  a  new  account,  unaccompanied  by  any 
declaration  of  intention,  and  the  depositor  received  at  the  time 
a  pass-book,  the  possession  and  presentation  of  which,  by  the 
rules  of  the  bank,  known  to  the  depositor,  is  made  the  evidence 
of  the  right  to  draw  the  deposit.  We  cannot  close  our  eyes  to 
the  well-known  practice  of  persons  depositing  in  savings  banks 
money  to  the  credit  of  real  or  fictitious  persons,  with  no  intention 
of  divesting  themselves  of  ownership.  It  is  attributable  to  various 
reasons ;  reasons  connected  with  taxation ;  rules  of  the  bank  limit- 
ing the  amount  which  any  one  individual  may  keep  on  deposit ;  the 
desire  to  obtain  high  rates  of  interest  where  there  is  a  discrimina- 


1067  Tbust  Deposit  in  Bank.  1[  1319 

tion  based  on  the  amount  of  deposite,  and  the  desire,  on  the  part  of 
many  persons,  to  veil  or  conceal  from  others  knowledge  of  their 
pecuniary  condition.  In  most  cases  where  a  deposit  of  this  charac- 
ter is  made  as  a  gift,  there  are  contemporaneous  facts  or  subsequent 
declarations  by  which  the  intention  can  be  established,  independ- 
ently of  the  form  of  the  deposit.  We  are  inclined  to  think  that  to 
infer  a  gift  from  the  form  of  the  deposit  alone  would,  in  the  great 
majority  of  cases,  and  especially  where  the  deposit  was  of  any 
considerable  amount,  impute  an  intention  which  never  existed  and 
defeat  the  real  purpose  of  the  depositor."  Matter  of  Bulwinkle, 
107  App.  Div.  331. 

Trust  may  be  irrevocable. 

Where  there  is  evidence  which  establishes  an  irrevocable  trust, 
the  ease  is  to  be  distinguished  from  Matter  of  Totten  (179  N.  Y. 
112).     O'Brien  v.  Williamshurg  8.  B.,  101  App.  Div.  108. 

The  trust  being  irrevocable  it  carries  with  it  an  accumulation  of 
interest.    Matter  of  King,  51  Misc.  Eep.  375. 

Deposit  of  wife's  money  by  her  husband  in  trust  for  girl  they 
were  bringing  up,  made  in  the  presence  of  the  girl,  and  after  a 
family  discussion  and  determination  to  thus  provide  for  her.  The 
deposit  was  increased,  and  afterward  withdrawn  by  the  depositor 
- —  held  a  valid  trust  not  only  for  original  deposit  but  for  the 
amount  on  deposit  at  the  time  of  withdrawal.  Farleigh  v.  Cad- 
man,  159  ISr.  Y.  169,  revg.  11  App.  Div.  628. 

Deposit,  H.  P.  C.  in  trust  for  F.  H.  H.  Pass-book  retained 
by  the  bank  with  a  paper  signed  by  the  depositor  declaring  her 
intention  and  fixing  date  of  payment  —  held  a  valid  trust.  Bohin- 
son  v.  Applehy,  69  App.  Div.  509  j  affd.,  without  opinion,  173 
K  Y.  626. 

^  1319     Intent  Must  be  Shown. 

Whether  or  not  a  trust  is  created  depends  upon  the  intention 
of  the  depositor,  and  that  is  a  question  of  fact  to  be  determined 
in  each  case.  Eaux  v.  Dry  Dock  S.  I.,  2  App.  Div.  165,  73  ¥.  Y. 
St.  Eep.  45 ;  affd.,  154  N.  Y.  736. 

To  constitute  a  trust  there  must  be  either  an  explicit  declara- 
tion of  trust  or  circumstances  which  show  beyond  a  reasonable 
doubt  that  a  trust  was  intended  to  be  created.  Beaver  v.  Beaver, 
117  N.  Y.  421. 
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Where  an  intended  gift  fails  for  want  of  delivery  the  court 
cannot  supply  such  a  defect  by  construing  the  transaction  as  a 
trust.  Young  v.  Young,  80  IST.  T.  422 ;  Matter  of  Crawford,  113 
id.  560. 

Knowledge  by  beneficiary  is  not  necessaiy. 

The  beneficiary  need  not  know  that  a  trust  has  been  established 
in  his  favor.  Martin  v.  Martin,  46  App.  Div.  445,  61  N.  Y. 
Supp.  813 ;  Van  Cott  v.  Prentice,  104  N.  Y.  46 ;  Martin  v.  Funh, 
75  id.  137. 

Depositor  may  hold  book  or  property. 

The  fact  that  the  book  or  property  remained  in  depositor's  pos- 
session and  was  found  among  his  assets,  by  his  executor,  does  not 
matter.  Martin  v.  Martin,  46  App.  Div.  445 ;  Willis  v.  Smith, 
91  N".  Y.  277,  300 ;  Martin  v.  Funk,  75  id.  137 ;  Barry  v.  Lam- 
bert, 98  id.  307 ;  Williams  v.  Brooklyn  Sav.  Bank,  51  App.  Div. 
334;  Grafing  v.  Heilman,  1  id.  260 ;  afld.,  153  IST.  Y.  673 ;  Robert- 
son V.  McCarthy,  54  App.  Div.  103. 

While  the  retention  of  a  bank-book  may  be  inimical  to  the  po- 
sition that  there  was  a  gift  by  the  decedent,  it  does  not  contravene 
a  trust.  It  is  an  act  in  harmony  with  his  control  of  the  property. 
Martin  v.  Martin,  46  App., Div.  447;  Van  Cott  v.  Prentice,  104 
N.  Y.  45 ;  Locke  v.  T.  L.  &  T.  Co.,  140  id.  135. 

Trustee  drawir :  interest. 

The  fact  that  U.  drew  the  interest  on  the  deposit  did  not  change 
or  affect  the  character  that  she  had  given  it  as  a  trust  fund.  Willis 
V.  Smith,  91  N".  Y.  298 ;  Martin  v.  Funk,  75  id.  137 ;  Grafing  v. 
Heilman,  1  App.  Div.  260,  72  N.  Y.  St.  Eep.  755;  affd.,  153 
]Sr.  Y.  673. 

^  1320     Deposit  in  Trust  Not  a  Testamentary  Disposition. 

The  fact  that  the  money  or  property  was  to  go  to  the  beneficiary 
only  at  the  death  of  the  maker  of  the  trust  or  deposit  does  not 
make  it  a  testamentary  disposition,  the  interest  of  the  claimant 
being  vested  at  time  of  the  deposit.  Grafing  v.  Heilman,  1  App. 
Div.  260,  261,  72  IST.  Y.  St.  Eep.  755;  Van  Cott  v.  Prentice, 
104  N.  Y.  45 ;  Durland  v.  Durland,  83  Hun,  174,  64  N.  Y.  St. 
Rep.  149  ;  Carnwright  v.  Gray,  127  N.  Y.  93 ;  Hegeman  v.  Moore, 
131  id.  462. 
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^  1321    Evidence  to  Establish  the  Trust. 
Evidence  of  declarations. 

In  an  action  to  recover  deposits  made  in  trust  for  two  sons  of 
the  depositor,  where  it  is  alleged  that  the  names  of  such  sons  were 
fictitious,  evidence  of  declaration  of  the  depositor  that  she  had  nO 
sons  is  admissible.  Washington  v.  Banh  for  Savings,  171  N.  Y. 
166,  affg.  65  App.  Div.  338. 

Declaration  of  deceased  not  part  of  res  gestce  and  not  in  presence 
of  plaintiff  or  any  one  representing  her  not  competent  to  disprove 
gift.  Vaughn  v.  Strong,  34  E".  Y.  St.  Rep.  564;  Kelley  v.  Home 
Sav.  Banh,  103  App.  Div.  150. 

But  they  are  competent  to  show  and  publish  intent.  Hurlburt 
V.  Hurlburt,  128  IST.  Y.  425. 

The  intent  can  be  strengthened  by  acts  and  declarations  of 
the  depositor  in  his  lifetime  amounting  to  a  publication  of  his 
intent.  Lee  v.  Kennedy,  54  iN".  Y.  Supp.  155. 

Incompetency  of  evidence. 

The  case  of  Carey  v.  White  (59  IST.  Y.  336)  and  Simmons  v. 
Havens  (101  id.  427)  have  been  limited  in  their  application  to 
this  extent  that  all  conversations  or  transactions  between  persons 
since  deceased  and  a  third  party  in  the  presence  or  hearing  of  the 
witness  may  not  be  testified  to  by  the  witness  if  he  by  word  or 
sign  participated  in  the  transaction  or  conversation  or  is  referred 
to  in  the  course  of  it  or  was  in  any  way  a  party  to  it.  Hutton  v. 
Smith,  175  N.  Y.  382,  affg.  74  App.  Div.  284,  77  N.  Y.  Supp. 
523. 

Evidence  of  one  claimant  in  behalf  of  others  is  competent. 
Jones  V.  Thomas,  76  App.  Div.  596,  79  IST.  Y.  Supp.  Ill ;  Meis- 
lahn  V.  Meislahn,  56  App.  Div.  566,  67  IST.  Y.  Supp.  480. 

^  1322     Cases  in  Which  the  Rules  Have  Been  Applied. 

W.  W.  in  trust  for  W.  F.  H. —  held  valid.  Williams  v.  Brook- 
lyn Sav.  Bank,  51  App.  Div.  334,  64  IST.  Y.  Supp.  1021. 

W.  J.  C.  in  trust  for  C.  I.  C. —  held  valid.  Farleigh  v.  Cad- 
man,  159  ISr.  Y.  169,  revg.  11  App.  Div.  628,  41  IST.  Y.  Sypp.  981. 

W.  W.  trustee  for  O.  W. —  held  valid.  Williams  v.  Brooklyn 
Sav.  Bank,  51  App.  Div.  334,  64  N.  Y.  Supp.  1021. 

Subject  to  control  of  (trustee) —  held  valid.  Millard  v.  Clark, 
80  Hun,  142,  61  IST.  Y.  St.  Rep.  633,  29  N.  Y.  Supp.  1012. 
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W.  M.  (the  beneficiary),  J.  M.  (the  trustee),  may  draw  —  held 
a  valid  trust  for  W.  M.  Martin  v.  Martin,  46  App.  Div.  445,  61 
N".  Y.  Supp.  813. 

"  M.  M.  in  trust  for  W.  M."  who  was  a  brother  of  depositor  — 
held  a  good  trust.  Miller  v.  Seaman  s  Bank,  33  Misc.  Eep.  708, 
68  K  Y.  Supp.  983. 

Where  the  depositor  makes  the  deposit  in  the  name  of  the  bene- 
ficiary and  makes  it  subject  to  the  control  of  the  depositor,  a  trust 
is  created  as  legally  as  though  the  deposit  had  been  in  the  name 
of  the  depositor  in  trust  for  the  beneficiary.  Matter  of  King,  51 
Misc.  Rep.  375. 

ff  1323    Effect  of  By-Laws  Printed  in  Pass-Book. 

A  by-law  printed  in  the  pass-book  to  the  effect  that  payment 
to  the  person  who  presents  the  book  shall  be  valid  is  a  protec- 
tion to  the  bank  while  the  depositor  is  living ;  and  where  the  same 
book  contains  a  by-law  that  on  the  decease  of  a  depositor  payment 
will  be  made  to  the  legal  representative,  the  former  by-law  is  not 
a  protection.  Mahon  v.  Brooklyn  Sav.  Inst.,  175  IST.  Y.  69,  a%. 
67  App.  Div.  619. 

An  oflBcer  must  be  ordinarily  careful  and  competent  in  compar- 
ing signatures.    Applehy  v.  Erie  C.  Sav.  Bank,  62  N.  Y.  12. 

A  rule  of  the  savings  bank  that  the  bank  shall  not  be  liable  for 
payment  of  a  deposit  to  a  wrong  person  who  presents  its  book, 
but  agreeing  to  use  its  best  efforts,  does  not  relieve  it  from  lia- 
bility when  it  pays  to  a  person  of  a  different  sex  from  the  de- 
positor.   Allen  V.  Williamshurgh  Sav.  Bank,  69  ~R.  Y.  314. 

The  owner  of  a  bank-book  is  entitled  to  draw  the  deposit,  even 
though  the  bank  has  a  by-law  that  no  one  but  the  depositor  can 
draw  without  an  order  or  power  of  attorney.  Bidden  v.  Thrall, 
125  K  Y.  572. 

Power  of  attorney  or  order  to  draw. 

Power  of  attorney  to  draw  deposit  is  revoked  by  the  death  of 
depositor,  and  bank  before  paying  is  bound  to  make  inquiry  as  to 
life  of  depositor.  Hoffman  v.  Union  Dime  Sav.  Inst.,  95  App. 
Div.  329,  revg.  41  Misc.  Rep.  517. 

An  order  on  the  bank  given  to  the  husband  directing  a  change 
in  the  wife's  account  is  revoked  by  her  death  before  the  bank  acts 
upon  it.  Augsbwy  v.  Shurtliff,  180  K  Y.  138;  Hallenbeck  v. 
Eallenbeck,  103  App.  Div.  107. 
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Banking  cotporations  and  tiust  companies  authoiized  to  pay  certain  peisons. 
By  chapters  247  and  612,  Laws  of  1907,  banking  corporations 
and  trust  companies  may  make  valid  payments  of  funds  deposited 
in  trust  according  to  the  tenor  of  such  deposits.  These  laws  will 
no  doubt  have  the  effect  of  preventing  much  litigation  over  such 
deposits,  since  it  will  now  be  necessary  to  follow  such  funds  into 
the  hands  of  third  persons.  The  acts  mentioned  will  be  found  at 
1 1057. 
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CHAPTER  LXXVI. 

Testamentary    Trustees    and    Testamentary    Trusts  — 

Continued. 

If  1324.  Suspension  of  the  power  of  alienation. 

1325.  Trusts  until  youngest  child  arrives  at  specified  age. 
1327.  Trusts  for  charitable  uses. 
1330.  Termination  of  trusts  by  acts  of  the  parties. 
1332.  Trusts  terminated  by  merger. 

^  1324     Suspension  of  the  Power  of  Alienation. 

Section  158  of  the  Keal  Property  Law  provides :  "  The  period 
during  which  the  absolute  right  of  alienation  may  be  suspended 
by  an  instrument  in  execution  of  a  power  must  be  computed  not 
from  the  date  of  such  instrument,  but  from  the  creation  of  the 
power."  It  is  further  provided  by  section  32  of  the  Real  Prop- 
erty Law :  "  The  absolute  power  of  alienation  is  suspended  when 
there  are  no  persons  in  being  by  whom  an  absolute  fee  in  pos- 
session can  be  conveyed.  Every  future  estate  shall  be  void  in  its 
creation  which  shall  suspend  the  absolute  power  of  alienation  by 
any  limitation  or  condition  whatever  for  a  longer  period  than 
during  the  continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  the  estate."  "  Where  the  trustee  is  empowered  to  sell 
the  land,  without  restriction  as  to  time,  the  power  of  alienation  is 
not  suspended,  although  the  alienation  in  fact  may  be  postponed, 
by  the  nonaction  of  the  trustee,  or,  in  consequence  of  a  discretion 
reposed  in  him,  by  the  creator  of  the  trust.  The  Statute  of  Per- 
petuities is  pointed  only  to  the  suspension  of  the  power  of  aliena- 
tion, and  not  at  all  to  the  time  of  its  actual  exercise,  and  when 
a  trust  for  sale  and  distribution  is  made,  without  restriction  as  to 
time,  and  the  trustees  are  empowered  to  receive  the  rents  and 
profits,  pending  the  sale  for  the  benefit  of  beneficiaries,  the  fact 
that  the  interest  of  the  beneficiaries  is  inalienable  by  statute, 
during  the  existence  of  the  trust,  does  not  suspend  the  power  of 
alienation,  for  the  reason,  that  the  trustees  are  persons  in  being, 
who  can,  at  any  time,  convey  an  absolute  fee  in  possession.  The 
only  question  which,  in  such  a  case,  can  arise  under  the  Statute 
of  Perpetuities,  is  whether  the  trusts  in  respect  to  the  converted 
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fund  are  legal  or  operate  to  suspend  the  absolute  ownership  of 
the  fund,  beyond  the  period  allowed  by  law.  Keyser  v.  Mead,  53 
Misc.  Eep.  114. 

The  power  of  alienation  of  real  estate  and  the  absolute  owner- 
ship of  personal  property  is  suspended  when  there  are  no  persons 
in  being  by  whom  an  absolute  estate  in  possession  can  be  conveyed 
or  transferred.  Eeal  Property  Law  (Laws  of  1896,  chap.  547), 
§  32 ;  Sawyer  v.  Oubby,  146  N.  Y.  192,  196.  And  there  are  but 
two  ways  in  which  this  suspension  may  be  accomplished:  1.  By 
the  creation  of  a  trust  which  vests  the  estate  in  trustees.  2.  By 
the  creation  of  future  estates  vesting  upon  the  occurrence  of  some 
future  and  contingent  event.  Steinway  v.  Steinway,  163  IST.  Y. 
183  ;  Wilber  v.  Wilder,  165  id.  451 ;  Matter  of  Roberts,  112  App. 
Div.  732. 

Where  it  appears  that  a  conveyance  from  the  life  tenants  and 
the  remaindermen  would  convey  an  absolute  title  there  is  no  in- 
valid trust.    Thieler  v.  Rayner,  115  App.  Div.  626. 

If  then  there  are  persons  in  being  who  can,  unitedly,  give  a  per- 
fect title,  there  is  no  suspension  of  alienation.  The  plaintiff's  con- 
tention is  that  the  title  cannot  be  transferred,  because  the  annui- 
tants could  not  lawfully  transfer  their  interests.  This  contention 
cannot  be  sustained.  The  prohibition  against  the  assignment  by  a 
beneficiary  of  the  right  to  enforce  the  performance  of  a  trust  of 
personal  property  is  limited  to  cases  where  the  trust  is  one  to  re- 
ceive the  income  and  apply  it  to  the  use  of  any  person.  The 
statute  expressly  provides  that  "  the  right  and  interest  of  the  bene- 
ficiary of  any  other  trust  in  personal  property  may  be  transferred." 
Personal  Property  Law  (Laws  of  1897,  chap.  417),  §  3,  as  amd. 
by  Laws  of  1903,  chap.  87.  The  trust  in  the  present  case  is  dis- 
tinctly not  a  trust  to  receive  the  income  and  apply  it  to  the  use  of 
any  person,  and  cannot  be  construed  as  such  by  any  known  rule  of 
construction.  Consequently  the  interests  of  the  beneficiaries  are 
alienable  and  do  not  suspend  the  absolute  ownership  of  the  fund. 
Kane  v.  Oott,  7  Paige,  521,  24  Wend.  641.  The  annuitants,  act- 
ing in  conjunction  with  the  trustee,  could  convey  the  estate  to  the 
remainderman,  or  they,  with  the  remainderman,  could  convey  to  a 
third  person.  And  if  the  annuitants  and  the  remainderman  united 
in  an  assignment,  the  trustee  would  be  obliged  to  convey  to  the 
assignee.  Coster  v.  Lorillard,  14  Wend.  265;  Wells  v.  Squires, 
117  App.  Div.  502. 
68 
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Held  no  illegal  suspension.  Tucker  v.  Bishop,  16  W.  Y.  402; 
Savage  v.  Burnham,  17  id.  561;  Beekman  v.  Bonsor,  23  id.  298; 
Oilman  v.  Beddington,  24  id.  9;  Everitt  v.  Everitt,  29  id.  39. 

The  disposition  is  void,  although  it  turns  out  by  subsequent 
events  that  no  actual  suspension  beyond  the  legal  period  would 
take  place.  Herzog  v.  Title,  G.  &  T.  Co.,  177  JST.  Y.  86,  revg.  85 
App.  Div.  549 ;  Schettler  v.  Smith,  41  1^.  Y.  328. 

An  estate  given  in  trust  to  pay  an  annuity  from  the  income 
with  the  corpus  given  during  the  lives  of  two  persons  vests  upon 
the  death  of  the  survivor  of  the  two  persons,  subject  to  the  annuity, 
and  is  so  not  subject  to  the  rule  against  perpetuities.  Peoples' 
Trust  Go.  v.  Flynn,  188  N.  Y.  385,  revg.  113  App.  Div.  683. 
See  also  106  App.  Div.  78,  44  Misc.  Kep.  6. 

A  bequest  fo  a  corporation  to  be  invested  by  it  and  only  the 
income  used  for  the  legitimate  purposes  of  the  corporation  is  valid 
and  not  against  the  statute  against  perpetuities.  Wetmore  v.  Par- 
ker, 52  N.  Y.  450. 

^  1325    Trusts  Until  Youngest  Child  Becomes  Twenty-one 
Years  Old. 

It  is  often  urged  in  opposition  to  the  will  that  the  absolute 
power  of  alienation  is  unlawfully  suspended,  in  that  the  trust 
estate  is  not  made  dependent  upon  a  life  or  lives  in  being,  but 
upon  a  term  of  years,  viz.,  so  many  as  would  be  comprised  be- 
tween the  age  of  the  testator's  youngest  child,  being  a  minor  at 
the  time  of  his  death,  and  the  attainment  of  majority  by  that  minor 
child.  But  the  rule  in  cases  of  the  construction  of  trust  terms  -of 
this  character  is  that  unless  a  contrary  intention  is  clearly  made 
to  appear  from  the  will,  the  court  will,  in  support  of  an  otherwise 
valid  trust,  imply  an  alternative,  and  make  the  trust  terminable 
at  the  attainment  of  majority  of  the  minor  upon  whose  life  the  sus- 
pension is  limited,  or  the  earlier  death  of  that  minor.  As  was 
said  by  Duer,  J.,  in  Lang  v.  Ropke  (5  Sandf.  369)  :  "A  devise  to 
trustees  to  receive  and  apply  rents  and  profits  during  a  minority 
is  not  an  absolute  term  of  years  corresponding  with  the  possible 
duration  of  the  minority,  but  is  determined  by  the  death  of  the 
minor  before  he  attains  age."  This  construction  of  the  limitation 
was  adopted  both  by  the  chancellor  and  the  Court  of  Errors  in 
Hawley  v.  James  (5  Paige,  463,  16  Wend.  61),  and  "must  now 
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be  considered  as  the  settled  law  of  the  State."  Where  the  testator 
has  plainly  provided  that  the  whole  estate  shall  be  divided  among 
the  remaindermen  when  his  youngest  child  reaches  majority,  the 
rule  referred  to  applies. 

Where  a  gift  is  made  to  children  to  take  effect  upon  the  termina- 
tion of  a  particular  estate,  or  upon  the  death  of  a  person,  such  gift 
embraces  not  only  the  objects  living  at  the  death  of  the  testator, 
but  all  who  may  subsequently  come  into  existence  before  the  period 
of  distribution,  and,  therefore,  the  same  may  be  invalid.  Eil- 
patrick  v.  Johnson,  15  N.  Y.  322. 

All  trusts  end  when  the  purpose  for  which  they  have  been 
created  has  been  performed,  and  the  testatrix  having  provided  a 
trust  fund  to  pay  over  the  income  to  her  children  until  the  young- 
est of  them  shall  be  twenty-five  years  of  age,  the  trust  terminates 
upon  the  arrival  of  that  time,  because  there  is  no  further  purpose 
of  the  trust  to  be  accomplished. 

But  it  is  urged  that  if  the  above  proposition  is  overrruled 
the  trust  is  for  a  term  fixed  by  years,  and  is,  therefore,  void.  The 
trust  is  for  the  benefit  of  a  class  measured  by  the  life,  or  a  less 
time,  of  the  testatrix's  youngest  child.  It  terminates  absolutely 
upon  the  youngest  child  reaching  the  age  of  twenty-five  years,  and 
if  he  dies  before  that  time  the  trust  term  is  ended  by  his  death. 
Sawyer  v.  Cubby,  146  IST.  Y.  192,  197,  revg.  73  Him,  298 ;  Burhe 
v.  O'Brien,  115  App.  Div.  575 ;  Coston  v.  Coston,  118  id.  1. 

Where  an  attempt  was  made  to  create  a  trust  until  the  youngest 
child  should  attain  a  certain  age,  the  trust  was  held  to  be  invalid 
because  it  was  one  trust  indivisible  and,  therefore,  was  dependent 
upon  the  lives  of  all  the  children  (three)  and  would  not  terminate 
upon  the  death  of  the  youngest  child.  Central  Trust  Co.  v. 
Egleston,  185  K  Y.  23,  revg.  110  App.  Div.  893,  47  Misc.  Kep. 
475. 

Trust  inoperative  by  beneficiary  attaining  majority. 

Where  a  trust  is  plainly  created  because  of  the  minority  of  the 
beneficiary,  and  such  beneficiary  attains  his  majority  before  the 
death  of  testator,  the  trust  becomes  inoperative,  and  the  fund 
passes  in  accordance  with  the  residuary  or  other  provision  of  the 
will,  unless  such  other  disposition  of  the  fund  is  so  related  to  the 
trust  that  its  failure  necessarily  involves  the  other.  Matter  of 
Arensherg,  104  N.  Y.  Supp.  1033. 
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^  1326    The  Trust  May  be  Passive. 

By  the  first  clause  the  testator  gives  to  his  wife  all  his  estate, 
in  trust  for  the  residuary  legatees,  subject  to  certain  specific 
legacies.  The  residuary  legatees  named  in  the  sixth  clause  are 
the  testator's  wife  and  his  four  children,  Esther,  Nathan,  Edward, 
and  Charles.  The  property  is  directed  "  to  be  equally  divided  and 
equally  shared  among  them  after  the  youngest  child  of  them  shall 
have  attained  the  age  of  twenty-one  years,  and  until  such  time 
and  during  his  minority,  I  desire  that  my  said  wife  shall  receive 
and  have  the  sole  use  of  the  rents  and  income  of  my  said  estate." 

Ifo  second  reading  of  these  two  clauses  of  the  will  is  necessary 
to  demonstrate  that  they  create  no  valid  trust.  The  designated 
trustee  is  herself  one  of  the  residuary  legatees,  and  not  a  single 
trust  duty  or  function  is  imposed  upon  her.  The  projected  trust 
is  clearly  a  passive  one  which,  under  section  73  of  the  Real  Prop- 
erty Law,  transmits  no  title  to  the  trustee,  but  devolves  it  directly 
upon  those  entitled  to  the  ultimate  beneficial  estate.  Bawson  v. 
Lampman,  5  N.  Y.  456 ;  Fisher  v.  Hall,  41  id.  416 ;  Woodgate  v. 
Fleet,  64  id.  573.  By  the  sixth  clause  the  ultimate  beneficiaries 
are  the  testator's  wife  and  the  four  children  named,  subject  to 
the  wife's  use  of  the  estate  during  the  minority  of  the  youngest 
child  of  them.  Unless  there  is  something  in  this  sixth  clause  di- 
recting an  unlawful  suspension  of  the  power  of  alienation  it  is, 
therefore,  plain  that  the  estate  has  vested  in  the  five  named 
residuary  legatees,  subject  to  the  wife's  use  during  the  minority 
of  the  youngest  child,  or  until  his  earlier  death,  for  it  is  well 
settled  that  a  term  measured  by  a  minority  ends  upon  the  death 
of  the  minor.  Roe  v.  Vingut,  117  ~N.  Y.  204 ;  Eeal  Property  Law, 
§  32. 

The  next  question  to  be  considered  is  whether  there  is  anything 
in  the  will  which  offends  against  the  statute  forbidding  the  abso- 
lute power  of  alienation  of  real  property  by  any  limitation  or  con- 
dition for  a  longer  period  than  during  the  continuance  of  not 
more  than  two  lives  in  being  at  the  creation  of  the  estate.  Coun- 
sel for  the  appellants  contend  that  when  the  sixth  clause  is  read 
and  construed  in  connection  with  the  context  of  the  whole  instru- 
ment, the  testator's  direction  that  the  widow  shall  have  the  use  and 
income  of  the  estate  "  until  such  time  and  during  his  minority  " 
makes  it  plain  that  the  testator  not  only  referred  to  the  minority 
as  a  fixed  period  of  time,  but  that  the  particular  minority  men- 
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tioned  is  that  of  the  testator's  youngest  surviving  child  who  shall 
reach  the  age  of  twenty-one  years.  It  needs  neither  argument  nor 
authority  to  show  that  if  the  will  before  us  can  be  fairly  thus  con- 
strued, it  is  irretrievably  void,  (1)  because  it  suspends  the  power 
of  alienation  during  a  fixed  period  net  measured  by  lives,  and 
(2)  because  the  same  power  is  suspended  during  the  existence  of 
more  than  two  lives  in  being. 

We  cannot  subscribe  to  the  view  that  there  is  anything  in 
the  will  to  indicate  that  it  was  the  testator's  intention  to  sus- 
pend the  power  of  alienation  for  a  fixed  period  of  time.  On 
the  contrary,  the  term  used,  when  given  its  usual  legal  mean- 
ing, imports  simply  a  suspension  during  a  "  minority,"  and  that 
expression,  as  defined  by  the  statute,  is  deemed  to  signify  "  a 
part  of  a  life  and  not  an  absolute  term  equal  to  the  possible  dura- 
tion of  such  minority."     Real  Property  Law,  §  32. 

iN'either  is  the  second  contention  of  the  appellants,  to  the  ef- 
fect that  the  power  of  alienation  is  suspended  for  more  than 
two  lives  in  being,  any  more  admissible  than  the  first.  If  we 
should  assume  that  the  phraseology  of  the  will  were  ambiguous, 
so  that  it  might  be  given  either  of  two  meanings,  it  would  be 
our  duty  to  adopt  that  which  will  uphold  the  will.  Hopkins  v. 
Kent,  145  IST.  Y.  367.  Thus  if  we  were  in  doubt  as  to  whether 
the  division  of  the  testator's  property  is  directed  to  be  made  when 
the  youngest  of  his  children  shall  have  arrived  at  the  age  of  twenty- 
one  years,  or  upon  the  majority  of  the  youngest  of  his  children 
who  shall  reach  that  age,  we  should  have  to  interpret  the  will  as 
directing  the  former  disposition.  Jacoby  v.  Jacoby,  188  N.  Y. 
129. 

Where  there  was  an  absolute  devise  to  certain  residuary  legatees, 
and  then  a  devise  to  an  executor  named  in  trust  for  payment  of 
debts  and  legacies  with  a  power  of  sale  attached  —  held,  that  the 
title  vested  in  the  residuary  legatees  subject  to  the  exercise  of  the 
power  of  sale  for  the  purposes  mentioned,  and  that  there  was  no 
conversion.  Coann  v.  Culver,  188  IST.  Y.  9,  revg.  108  App.  Div. 
360. 

Same  rule  applies  to  trust  of  personal  estate. 

The  testator,  after  disposing  of  certain  trinkets,  provided  as 
follows:  "All  the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,  I  give,  devise  and  bequeath  to  my  said  sister  Cath- 
erine CufEe,  in  trust  for  the  maintenance  and  education  of  my 
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said  children,  and  hereby  appoint  her  trustee  of  said  fund  to  have 
and  to  hold  the  same  as  long  as  said  trust  may  continue."  There 
is  no  other  disposition  made  or  attempted  to  be  made  of  her  estate. 
It  appears  that  the  testator  did  not  leave  any  realty.  If  she  had, 
this  mere  passive  trust  of  the  realty  would  be  avoided,  and  the 
beneficiaries  would  take  the  legal  estate.  Bawson  v.  Lampmann, 
5  N.  Y.  456 ;  Fisher  v.  Hall,  41  id.  416 ;  Ramsay  v.  De  Bemer, 
65  Hun,  212 ;  Hopkins  v.  Kent,  145  E".  T.  363 ;  Real  Property 
Law  (Laws  of  1896,  chap.  547),  §  73.  The  rule  takes  the  estate 
from  the  mere  passive  holder  of  the  legal  title,  and  executes  the 
practical  intent  by  vesting  it  in  the  beneficiary.  See  Townshend  v. 
Frommer,  125  N".  Y.  446,  458.  As  the  reason  for  the  rules  ap- 
plies to  personal  estate,  therefore,  the  rule  should  apply  to  it  as 
weE.  In  Cochrane  v.  Schell  (140  IST.  Y.  516,  534),  Andrews, 
C.  J.,  says :  "  There  is  a  manifest  propriety  in  assimilating  as 
far  as  practicable  the  rules  governing  trusts  and  limitations  of 
real  and  personal  property,  and  the  tendency  in  this  direction  has 
been  very  marked  in  the  decisions  of  the  courts.  Oraff  v.  Bennett, 
31  ]Sr.  Y.  9 ;  Cutting  v.  Cutting,  86  id.  523 ;  Williams  v.  Thorn, 
70  id.  270 ;  Hutton  v.  Benkard,  92  id.  295 ;  Cook  v.  Lowry,  95 
id.  103."  See,  too,  Mills  v.  Husson,  140  IST.  Y.  99,  104.  By  the 
absolute  gift  to  the  beneficiaries  the  estate  is  freed  from  any  trust, 
and  is  vested  in  fee  in  the  two  children.  Their  title  is  that  of 
tenants  in  common.    Matter  of  De  Bycke,  99  App.  Div.  596. 

^  1327     Trusts  for  Charitable  Uses. 

"  ^o  gift,  grant,  bequest,  or  devise  to  religious,  educational, 
charitable,  or  benevolent  uses,  which  shall,  in  other  respects  be 
valid  under  the  laws  of  this  State,  shall  or  be  deemed  invalid  by 
reason  of  the  indefiniteness  or  uncertainty  of  the  persons  desig- 
nated as  the  beneficiaries  thereunder  in  the  instrument  creating 
the  same.  If  in  the  instrument  creating  such  a  gift,  grant,  be- 
quest, or  devise  there  is  a  trustee  named  to  execute  the  same,  the 
legal  title  to  the  lands  or  property  given,  granted,  devised,  or 
bequeathed  for  such  purposes  shall  vest  in  such  trustee.  If  no  per- 
son be  named  as  trustee  then  the  title  to  such  lands  or  property 
shall- vest  in  the  Supreme  Court.  Laws  of  1893,  chap.  701,  amd. 
shall  vest  in  the  Supreme  Court."    Laws  of  1893,  chap.  701,  amd. 

The  effect  of  this  statute,  as  demonstrated  in  the  case  of  Allen 
v.  Stevens  (161  IsT.  Y.  122),  was  to  restore  the  ancient  doctrine 
of  charitable  uses  and  trusts  as  a  part  of  the  law  of  this  State. 
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Bequest  to  a  corporation  by  an  inaccurate  name  held  not  to 
defeat  the  bequest  if  there  was  sufficient  evidence  in  the  will  to 
show  what  corporation  was  intended,  and  that  parol  evidence 
would  not  be  allowed  to  prove  that  he  meant  a  certain  corporation. 
St.  Luke's  Home  v.  Assn.  for  Indig.  Females,  52  IST.  Y.  191. 

A  bequest  to  the  "  trustees  "  of  an  institution  is  a  bequest  to  the 
institution  although  those  having  charge  of  it  are  called  in  the 
charter  "  managers."  iV.  Y.  Inst,  for  the  Blind  v.  How's  Exrs., 
10  ]Sr.  Y.  84. 

Where  a  charitable  intent  is  plain,  but  the  beneficiary  is  uncer- 
tain, a  trust  may  arise  under  chapter  701,  Laws  of  1893,  which 
will  vest  in  the  Supreme  Court.  Bowman  v.  Domestic  &  T.  M.  S., 
182  ISr.  Y.  494,  modifying  100  App.  Div.  29. 

Where  there  is  a  gift  to  a  corporation  and  it  is  probable  that  a 
certain  corporation  is  the  one  intended,  the  gift  may  be  held  valid 
and  the  Supreme  Court  may  appoint  such  corporation  as  trustee 
as  the  "  medium  best  adopted  to  accomplish  the  end  sought  "  under 
Laws  of  1893,  chapter  701,  and  Laws  of  1901,  chapter  291. 
Kingsbury  v.  Brandegee,  113  App.  Div.  608. 

Restriction  upon  certain  corporations  as  to  taking  devises  and  bequests.    See 
n  854,  855. 

Section  6,  chapter  319,  Laws  of  1848,  cannot  be  evaded  by  giv- 
ing property  to  a  trustee  to  be  divided  among  corporations  in- 
capable of  taking  under  that  act.  If  such  attempt  be  made,  the 
Supreme  Court  may  be  appealed  to  and  such  transfer  enjoined. 
Matter  of  Shattuck,  118  App.  Div.  888. 

^  1328    An  Unincorporated  Society  Cannot  Take. 

An  unincorporated  voluntary  association  or  society  is  incapable 
•of  taking  a  direct  bequest  to  it.  White  v.  Howard,  46  1^.  Y.  144 ; 
Sherwood  v.  American  Bible  Society,  1  Keyes,  561 ;  Fairchild  v. 
Edson,  154  IST.  Y.  199 ;  Murray  v.  Miller,  178  id.  316. 

The  act  of  1893  did  not  change  the  rule  laid  down  in  the  cases 
last  above  cited  and  in  many  kindred  cases,  except  Matter  of  Fitz- 
simmons  (29  Misc.  Rep.  731),  but  in  that  case  the  learned  surro- 
gate contented  himself  simply  with  the  expression  of  his  opinion 
that  under  the  provisions  of  the  law  of  1893  the  fact  that  a  re- 
ligious or  charitable  society  was  unincorporated  did  not  prohibit 
it  from  taking  an  absolute  bequest  to  it.  It  seems  that  there  is 
nothing  in  the  statute  that  warrants  the  conclusion  he  reached. 
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The  statute  saves  a  gift,  grant,  bequest,  or  devise  for  religious, 
educational,  charitable,  or  benevolent  uses  from  being  invalid  by 
reason  of  the  indefiniteness  or  uncertainty  of  the  persons  desig- 
nated as  the  beneficiaries,  and  provides  that  if  in  the  instrument 
creating  the  gift,  grant,  bequest,  or  devise  there  is  a  trustee  named 
to  execute  the  same  the  legal  title  to  the  property  shall  vest  in 
such  trustee,  and  that  if  no  person  be  named  as  trustee,  then  the 
title  shall  vest  in  the  Supreme  Court ;  but  nowhere  in  the  statute 
or  in  chapter  291  of  the  Laws  of  1901,  which  is  the  only  amend- 
ment thereto,  does  it  assume  to  give  an  unincorporated  association 
power  to  take  or  hold  such  a  bequest  either  absolutely  or  as  a  trus- 
tee. For  this  reason  it  seems  clear  that  the  long  line  of  decisions 
made  before  the  enactment  of  the  statute  are  still  to  be  given  full 
force.    Fralick  v.  Lyford,  107  App.  Div.  543 ;  affd.,  187  N.  Y.  10. 

Trust  may  be  created  for  the  United  Society  o€  Shakers. 

Chapter  199,  Laws  of  1907,  makes  special  provision  for  trusts 
created  or  to  be  created  for  the  United  Society  of  Shakers  or 
the  Religious  Society  of  Friends,  and  that  statute  should  be  con- 
sulted when  considering  any  trust  made  in  their  interest. 

^  1329     Requirement  That  Legatee  Agree  to  Specified  Con- 
ditions Does  Not  Invalidate  Gift. 

The  fact  that  an  agreement  is  made  regulating  the  application 
of  income  received  from  personal  property  transferred  to  a  cor- 
poration does  not  violate  the  statutory  rule  forbidding  the  sus- 
pension of  the  absolute  ownership  of  personal  property.  Such 
agreement  may  provide  that  beneficiaries  of  the  income  may  be 
selected  by  others  than  the  corporation  holding  the  fund  if  such 
application  of  the  income  is  within  the  legal  action  of  such  cor- 
poration. Tabernacle  Bap.  Ch.  v.  Fifth  Ave.  Bap.  Ch.,  60  App. 
Div.  327;  affd.,  172  K  Y.  598. 

^  1330    Trust  Cannot  be  Terminated  by  Act  ®f  Parties. 

No  act  of  the  cestui  que  trust,  the  trustee,  or  the  Legislature,  or 
all  three  combined,  can  terminate  a  legal  trust  created  for  a  legal 
period  until  the  expiration  of  the  time  set  by  the  testator.  Met- 
calfe V.  Union  T.  Co.,  181  :tT.  Y.  39,  affg.  87  App.  Div.  144; 
Matter  of  Eirly,  113  id.  705. 
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A  transfer  of  income  to  which  a  beneficiary  is  entitled  under  a 
trust  is  void.  Matter  of  Foster,  30  Misc.  Kep.  573,  63  N.  1. 
Supp.  1102 ;  Tolles  v.  Wood,  99  N.  Y.  616 ;  Cass  v.  Cass,  15  App. 
Div.  235,  44  W.  Y.  Supp.  186. 

Terminating  trust  by  act  of  parties. 

The  right  of  the  beneficiary  to  enforce  the  performance  of  a  trust  to 
receive  the  income  of  personal  property,  and  to  apply  it  to  the  use  of  any 
person,  cannot  be  transferred  by  assignment  or  otherwise.  But  the  right  and 
interest  of  the  beneficiary  of  any  other  trust  in  personal  property  may  be 
transferred.  §  3,  Personal  Property  Law. 

An  agreement  to  make  over  part  of  the  income  from  personal 
property  held  in  trust  is  prohibited  by  section  3  of  the  Personal 
Property  Lavs^.    Slater  v.  Slater,  114  App.  Div.  160. 

The  right  of  a  beneficiary  of  an  express  trust  to  receive  rents  and  profits 
of  real  property  and  apply  them  to  the  use  of  any  person  cannot  be  trans- 
ferred by  assignment  or  otherwise,  but  the  right  and  interest  of  the  bena- 
ficiary  of  any  other  trust  in  real  property  may  be  transferred. 

§  83,  Real  Property  Law. 

An  agreement  to  make  over  part  of  the  income  of  real  estate 
held  in  trust  is  prohibited  by  section  83  of  the  Real  Property  Law. 
Slater  v.  Slater,  114  App.  Div.  160. 

^  1331    Trust  to  Cease  upon  Request  of  Beneficiary  or  in 
Discretion  of  Trustee. 

A. trust  which  provides  for  payment  of  the  trust  fund  to  the 
beneficiary  upon  his  application  may  be  valid  as  between  the 
parties,  but  as  to  creditors,  however,  the  trust  cannot  stand,  for 
it  is  opposed  to  public  policy  as  declared  by  statute  and  by  the 
decisions  of  the  courts.  1  E.  S.  727 ;  Eeal  Property  Law,  §§  71, 
72,  73,  and  129 ;  Hallett  v.  Thompson,  5  Paige,  583 ;  Frazer  v. 
Weston,  1  Barb.  Ch.  220. 

In  Hallett  v.  Thompson,  Chancellor  Walworth  declared  that  it 
was  "  contrary  to  sound  public  policy  to  permit  a  person  to  have 
the  absolute  and  uncontrolled  ownership  of  property  for  his  own 
purposes,  and  to  be  able  at  the  same  time  to  keep  it  from  his 
creditors."  That  case  was  cited  and  the  language  of  the  chan- 
cellor substantially  quoted  with  approval  by  Judge  Rapallo  in 
Williams  v.  Thorn  (70  K  Y.  270,  273),  and  it  has  received  the 
approval  of  many  courts  in  this  State  and  elsewhere.  Ullman  v. 
Cameron,  186  IST.  Y.  339,  affg.  105  App.  Div.  159. 
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Trusts  to  cease  upon  performance  of  condition  by  beneficiary. 

"  I  am  of  opinion  that  the  one-third  of  the  estate  never  vested 
in  this  son.  The  scheme  of  the  testator  was  not  to  defer  the  time 
of  possession,  but  to  withhold  possession  until  the  son  was  twenty- 
five  years  old,  when,  if  he  had  reformed,  and  was  competent,  and 
only  in  that  event,  he  was  to  receive  the  corpus,  and,  likewise,  is 
the  provision  for  a  subsequent  gift  thereof.  It  was  an  estate  in 
expectancy,  a  future  estate,  and  it  was  contingent  because  it  was 
uncertain  whether  the  son  would,  at  the  time  fixed  for  possible 
enjoyment,  or  at  any  period  thereafter,  be  so  reformed  and  so 
competent  as  to  entitle  him  to  the  estate  under  the  discretionary 
power  of  decision  conferred  on  the  executors.  4  Kent's  Oomm. 
(14th  ed.),  *206.  It  is  contingent  in  that  the  event  on  which  it 
is  limited  remains  uncertain.  Real  Property  Law  (Laws  of  1896, 
chap.  547),  §  30,  founded  on  1  R.  S.  723,  §  13.  Because  this 
son  is  he  who  shall  take  if  the  condition  be  met,  it  does  not  follow 
that  the  person  is  certain.  It  is  not  Thomas  who  can  take,  but 
Thomas  reformed  and  competent.  And  it  was  permissible  for 
the  expectant  estate  to  be  thus  hedged  in.  Real  Property  Law, 
§  47,  founded  on  1  R.  S.  725,  §§  32,  33.  As  to  the  feature  of 
contingency,  see  Hawley  v.  James,  5  Paige,  318,  which  point  was 
not  affected  by  the  reversal  in  16  Wend.  61 ;  Caw  v.  Robertson 
(5  :Nr.  Y.  125) ;  Smith  v.  Rockefeller  (3  Hun,  295).  I  agrc6 
with  the  learned  referee  that  the  gift  over  to  Paul,  in  event  that 
Thomas  should  not  become  entitled  to  the  corpus,  was  a  contingent 
estate  in  remainder  vesting  in  Paul  at  the  testator's  death." 
Roosa  V.  Harrington,  111  N.  Y.  341,  affg.  57  App.  Div.  631; 
Cushman  v.  Cushtaan,  116  App.  Div.  771. 

A  bequest  to  trustee  to  pay  income  to  son  for  life  may  be 
limited  upon  the  recovery  of  a  judgment  against  the  son,  and 
such  trust  may  then  be  made  to  terminate.  Branhall  v.  Ferris, 
14  N.  Y.  41. 

^  1332    Kight  to  Cause  a  Merger  of  a  Trust  Existed  from 
1893  to  1903. 

When  a  trust  was  created,  before  1893,  section  63  of  the  Statute 
of  Uses  and  Trusts  was  in  force  (1  R.  S.  730),  applicable  alike 
to  real  and  personal  property;  which  prevented  the  beneficiary  of 
such  a  trust  from  assigning,  or  disposing  of,  his  interest.  Sub- 
sequently, in  1893  (Laws  of  1893,  chap.  452),  that  section  of 
the  Revised  Statutes  was  amended,  so  as  to  permit  a  "  person 
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beneficially  interested  in  the  whole  or  any  part  of  the  income  of 
any  trust  heretofore  or  hereafter  created  for  the  receipt  of  the 
rents  and  profits  of  lands  or  the  income  of  personal  property," 
who  "  shall  have  heretofore  become  or  may  hereafter  be  or  be- 
come entitled  "  to  the  remainder  in  a  trust  fund,  to  release  to 
himself  all  his  interest  in  the  income  of  the  trust  estate  and,  there- 
after, the  estate  of  the  trustee  was  to  cease  and  determine.  In 
1897  (chap.  417,  Laws  of  1897),  the  Personal  Property  Law 
was  enacted;  section  3  of  which  repealed  previous  statutes  upon 
the  subject  and  read  that  "  The  right  of  the  beneficiary  to  en- 
force the  performaance  of  a  trust  to  receive  the  income  of  personal 
property,  and  to  apply  it  to  the  use  of  any  person,  cannot  be 
transferred  by  assignment  or  otherwise ;  but  the  right  and  interest 
of  the  beneficiary  of  any  other  trust  ui  personal  property  may  be 
transferred.  Whenever  a  beneficiary  in  a  trust  for  the  receipt 
of  the  income  of  personal  property  is  entitled  to  a  remainder  in 
the  whole  or  a  part  of  the  principal  fund  so  held  in  trust,  subject 
to  his  beneficial  estate  for  a  life  or  lives,  or  a  shorter  term,  he 
may  release  his  interest  in  such  income,  and  thereupon  the  estate 
of  the  trustee  shall  cease  in  that  part  of  such  principal  fund  to 
which  such  beneficiary  has  become  entitled  in  remainder,  and 
such  trust  estate  merges  in  such  remainder." 

The  Legislature,  by  chapter  88  of  the  Laws  of  1903,  has  re- 
stored the  state  of  the  law  to  its  earlier  condition  under  the 
Revised  Statutes ;  whereby  the  interest  of  a  beneficiary  in  such 
a  trust  is  rendered  inalienable.  Metcalfe  v.  Union  Trust  Co.. 
181  ]Sr.  Y.  39. 

Expectant  estates  are  alienable. 

By  the  provisions  of  the  Real  Property  Law  (§  49),  all  ex- 
pectant estates  are  now  descendible,  devisable,  and  alienable  in 
the  same  manner  as  estates  in  possession.  But  this  does  not 
prevent  a  testator  from  making  an  expectant  estate  subject  to  be 
defeated  by  the  exercise  of  a  power  of  sale.  Bascom  v.  Weed,  53 
Misc.  Eep.  499. 

^  1333  The  Surrogate  May  Give  Their  Legal  Effect  to  the 
Unattacked  Conveyances  Which  Operate  as  a 
Merger. 

By  section  2802  et  seq.,  Code  Civ.  Pro.,  jurisdiction  over 
testamentary  trustees  is  conferred  on  surrogates.    By  section  2812, 
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Code  Civ.  Pro.,  tie  surrogate  is  empowered  to  determine  any 
controversy  arising  on  the  settlement  of  the  account  of  a  trustee 
concerning  the  right  of  any  party  to  share  in  the  money  or  other 
personal  property  to  be  distributed.  Since  the  enactment  of 
the  statute  of  1893  (chap.  452),  and  the  Eeal  and  Personal 
Property  Laws  (chap.  547,  Laws  of  1896,  and  chap.  417,  Laws 
of  1897),  certain  trusts  are  made  terminable  on  compliance  with 
specified  requirements  of  the  statutes.  When  the  necessary  con- 
veyances or  releases  are  executed  it  requires  no  action  of  a  court 
of  equity  to  abrogate  the  trust,  but  the  trust  terminates  as  a  mat- 
ter of  law.  If  the  case  falls  within  the  statute  the  surrogate  must 
decree  a  proper  distribution  of  the  estate  exactly  the  same  as  if 
the  trust  had  terminated  under  the  provisions  of  the  will,  and 
if  the  claim  that  the  trust  has  ceased  is  challenged  he  must  decide 
that  issue  in  one  case  just  as  in  the  other.  The  contention  that 
the  surrogate  cannot  look  beyond  the  will  to  the  subsequent  acts 
of  the  parties  in  interest  is  in  direct  opposition  to  the  adjudged 
cases.  It  was  made  in  Matter  of  Wagner  (119  N.  Y.  28),  where 
it  was  contended  that  the  surrogate  must  require  an  executor  to 
file  an  inventory  and  render  an  account  on  the  demand  of  a  party 
in  interest  under  the  will,  although  that  party  had  executed  a 
release  to  the  executor.  It  was  argued  that  the  surrogate  could 
take  no  cognizance  of  the  release.  This  court  held,  to  the  con- 
trary, that  the  release  was  a  bar  to  the  application  for  an  account- 
ing. It  must  be  borne  in  mind  that  there  is  no  attempt  made  here 
to  impeach  or  set  aside  the  conveyances.  The  Surrogate's  Court 
would  have  no  jurisdiction  over  such  issues  and  to  get  that  relief 
it  would  be  necessary  to  resort  to  a  court  of  equity.  The  sole 
question  here  is,  their  validity  being  conceded,  what,  under  the 
statute,  is  their  effect  on  the  trust.  In  Sanders  v.  Soutter  (126 
]Sr.  Y.  193),  the  right  to  maintain  an  action  in  equity  for  an  ac- 
counting was  sustained  because  the  parties  had  executed  releases 
which  they  claimed  were  obtained  by  fraud,  and  it  was  held,  not 
that  the  surrogate  could  ignore  those  releases,  but  that  he  must 
recognize  them  and  that  they  would  be  conclusive  against  the 
parties  in  the  Surrogate's  Court  until  set  aside  by  a  court  of 
equity.  The  whole  subject  is  fully  reviewed  in  Matter  of  Randall 
(152  N.  Y.  508).  Some  of  the  beneficiaries  had  made  assign- 
ments of  their  interests.  It  was  held  that  the  surrogate  could  not 
ignore  them  but  must  give  effect  to  them,  and  relief  from  their 
effect  could  be  had  only  in  a  court  of  equity.     In  this  case  the 
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sole  question  before  the  surrbgate  was  the  effect  of  the  convey- 
ances.   Matter  of  U.  8.  Trust  Co.,  175  N.  Y.  304. 

The  surrogate  may  determine  whether  a  trust  estate  has  been 
merged  under  the  statute.  Matter  of  U.  8.  Trust  Co.,  175  IST.  Y. 
304. 

Trust  created  before  passage  of  the  act  of  1893  and  amend- 
ments cannot  be  terminated  where  the  trustee  would  be  deprived 
of  his  commissions.  Following  Oviatt  v.  Hoplcins,  20  App.  Div. 
168,  46  K  Y.  Supp.  959;  Newcomh  v.  Newcomb,  33  Misc.  Kep. 
191,  68  ]Sr.  Y.  Supp.  430. 

This  statute  is  not  retroactive  and  such  merger  cannot  take 
place  where  will  became  effective  in  1892.  Metcalfe  v.  Union  T. 
Co..  181  K  Y.  39,  affg.  87  App.  Div.  144. 
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CHAPTER  LXXVn. 

Administration  of  Trust  Estate  —  Rights,  Powers,  and 
Duties  of  Trustees. 

If  1334.  Direction  of  trustees  by  surrogate. 

1335.  Duty  of  trustee  in  dealing  witli  estate. 

1336.  Riglit  to  purcliase  trust  property. 

1337.  Investment  of  trust  funds. 

1338.  Retaining  investments  made  by  testator. 

1338.  Power  to  sell  securities  left  by  testator. 

1339.  Diligence  and  prudence  in  making  investments. 

1340.  Investments  outside  of  the  State. 

1341.  Rights  and  duties  of  foreign  trustees. 

1342.  Trust  for  support  —  When  surplus  can  be  reached  by  creditors. 

1343.  Trust  for  support  —  Right  to  encroach  upon  principal. 

1344.  Trust  for  support  —  Retaining  debt  due  testator. 

1345.  Trust  for  support  —  Paying  claim  of  creditor. 

1346.  Trust    for   support  —  Right   to    satisfy    judgment   for   costs   against 

beneficiary. 

1347.  Depreciation  of  fund  by  paying  premium  on  investment. 

1348.  Increase  of  fund  from  sale  of  securities. 

1349.  Increase  of  fund  by  allotment  of  stock  or  bond. 

1350.  Increase  of  fund  by  option  and  privileges. 

1351.  Dividends,  surplus,  and  proceeds  of  sale  of  realty. 

^  1334    Power  of  Surrogate  to  Direct  Trustees. 

The  surrogate  has  no  power  to  entertain  an  application  seeking 
instructions  or  directions  as  to  the  manner  of  the  execution  of  a 
trust.  Matter  of  Foster,  30  Misc.  Kep.  573,  63  N.  Y.  Supp. 
1102. 

Trustees  who  have  held  real  estate  without  converting  it  for 
many  years  until  the  market  has  fallen  ought  to  apply  to  the 
Supreme  Court  for  instruction  regarding  their  duty,  etc.  In  re 
Fargo,  20  Misc.  E«p.  137,  45  IST.  Y.  Supp.  732. 

^  1335     Duty  of  Trustee  in  Dealing  with  Trust  Property. 

"  The  duties  of  a  trustee  to  his  beneficiary  require  not  only 
the  highest  good  faith  in  their  execution,  but  also  the  absence 
of  conflicting  personal  interests,  and  often  the  sacrifice  of  per- 
sonal convenience  and  chance  of  profit."  Trustees  are  held  to 
great  strictness  in  their  dealings  with  the  estate.     Chancellor 
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Kent  enunciated  the  rule  in  the  following  terms :  "  It  may  be 
here  observed,  as  a  general  rule  applicable  to  sales,  that  when  a 
trustee  of  any  description,  or  a  person  acting  as  an  agent  for 
others,  sells  a  trust  estate,  and  becomes  himself  interested,  either 
directly  or  indirectly  in  the  purchase,  the  cestui  que  trust  is  en- 
titled, as  of  course,  in  his  election  to  acquiesce  in  the  sale.  *  *  * 
A  person  cannot  act  as  agent  for  another  and  become  himself  the 
buyer.  He  cannot  be  both  buyer  and  seller  at  the  same  time,  or 
connect  his  own  interest  in  his  dealings  as  an  agent  or  trustee 
for  another.  It  is  incompatible  with  the  fiduciary  relation.  The 
rule  is  founded  on  the  danger  of  imposition,  and  the  presum.p- 
tion  of  the  existence  of  fraud,  inaccessible  to  the  eye  of  the  court. 
The  policy  of  the  rule  is  to  shut  the  door  against  temptation,  '  and 
which,  in  the  eases  in  which  such  relationship  exists,  is  deemed  to 
be  of  itself  sufficient  to  create  the  disqualification.'  " 

This  doctrine  has  been  followed  by  every  text-book  writer  and 
the  unanimity  of  decisions  only  emphasizes  the  rule. 

"  Trustees  hold  a  position  of  trust  and  confidence.  The  legal 
title  of  the  trust  property  is  in  them  and  generally  the  whole 
management  and  control  is  in  their  hands.  At  the  same  time  the 
beneficiaries  of  the  trust  may  be  women,  or  children,  or  persons 
incompetent  to  protect  their  own  interests.  For  these  reasons, 
to  protect  the  weak  and  helpless  on  the  one  hand,  and  to  prevent 
trustees  from  using  their  position  and  influence  for  their  own 
gain,  and  to  prevent  them  from  hazarding  the  trust  property 
upon  what  they  may  think  to  be  profitable  speculations,  on  the 
other  hand,  they  are  not  allowed  to  make  any  profit  from  their 
office.  They  cannot  use  the  trust  property,  nor  their  relation  to 
it  for  their  personal  advantage.  All  the  power  and  influence 
which  the  possession  of  the  trust  fund  gives  must  be  used  for  the 
benefit  and  advantage  of  the  beneficial  owners.  'No  other 
rule  would  be  safe;  nor  would  it  be  possible  for  courts  to  apply 
any  other  rule  as  between  trustee  and  cestui  que  trust.  *  *  * 
Trustees  cannot  make  a  profit  from  the  trust  funds  committed 
to  them,  by  using  the  money  in  any  kind  of  trade  or  speculation, 
nor  in  their  own  business;  nor  can  they  put  the  funds  into  the 
trade  or  business  of  another,  under  a  stipulation  that  they  shall 
receive  a  honus  or  other  profit  or  advantage." 

It  is  a  well-established  principle  of  equity  that  all  profits  aris- 
ing from  sales  inure  to  the  benefit  of  the  cestui  que  trust.  Fulton 
V.  Whitney,  66  K  Y.  548;  Matter  of  Sandroch,  49  Misc.  Kep. 
371. 
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A  trustee  cannot  deal  to  his  own  advantage  with  matters  con- 
nected with  his  trust  estate;  and  any  contract  he  may  make  to 
that  end  is  invalid,  although  no  fraud  be  perpetrated  or  duress 
practiced.  Carpenter  v.  Taylor,  164  N.  Y.  171 ;  Fulton  v.  Whit- 
ney, 66  id.  548;  Matter  of  Schroeder,  No.  1,  113  App.  Div.  204; 
Slater  v.  Blater,  114  id.  160. 

^  1336    Trustee  —  Purchase  of  Trust  Property. 

Where  a  trustee  had  purchased  the  trust  property  on  fore- 
closure and  had  held  it  for  more  than  twenty  years  and  no  person 
interested  had  ever  complained  of  the  transaction  —  held  good 
title.    Kahn  v.  Chapin,  152  N.  Y.  305,  afEg.  84  Hun,  541. 

The  purchase  by  a  trustee  of  trust  property  is  not  void  ah 
origine,  but  voidable  only,  and  then  only,  at  the  instance  of  the 
beneficiary  or  person  deriving  title  from  him.  Lapse  of  time 
will  confirm  the  title.  Harrington  v.  Erie  Co.  8.  B.,  101  N.  Y. 
257. 

Trustee  has  a  right  to  purchase  from  beneficiary  trust  property 
or  obtain  a  release,  if  free  from  fraud  or  undue  advantage.  Oeyer 
V.  Snyder,  140  IST.  Y.  394,  affg.  69  Hun,  115. 

A  trustee  may  purchase  part  of  the  trust  estate  from  the  bene- 
ficiary if  he  is  competent  to  contract  and  the  transaction  is  free 
from  fraud.     Graves  v.  Waterman,  63  N.  Y.  657. 

Trustees  should  not  be  purchasers  at  a  sale  of  property  con- 
cerning which  as  trustees,  they  have  any  interest  or  duty.  Fultorn 
V.  Whitney,  66  IST.  Y.  548. 

^  1337    I>uty  of  Trustees  as  to  Investment  of  Funds. 
Deposit  in  bank  not  an  investment. 

Where  a  trustee  is  directed  by  the  will  to  invest  money  and 
pay  the  income  thereof  to  a  beneficiary,  the  intention  of  the 
testator  is  not  only  to  preserve  the  fund  but  to  cause  the  fund 
to  produce  an  income  for  the  benefit  of  the  person  who  is  thus 
made  the  object  of  his  bounty. 

The  person  who  assumes  the  duty  of  acting  as  trustee  under- 
takes' not  only  to  keep  the  fund  safely  but  to  make  it  produce  the 
best  income  consistent  with  its  safe  investment.  The  trustee  who 
allows  the  fund  to  remain  on  deposit  in  the  bank  or  who  puts  it 
into  a  bank  does  not  thereby  invest  the  fund,  for  a  deposit  in 
bank  is  not  an  investment  thereof. 
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The  beneficiary  is  entitled  to  the  active  diligence  of  the  trustee 
in  seeking  and  making  investments  vehich  will  bear  the  highest 
rate  of  income  consistent  with  safety. 

Where  a  trustee  was  directed  to  invest  funds  and  instead  thereof 
allowed  the  funds  to  remain  on  deposit  in  a  bank  which  failed 
he  was  charged  with  such  loss,  the  court  saying :  "  It,  the  deposit, 
seems  to  have  been  left  there  by  the  trustee  as  an  investment  of 
the  fund  which  he  supposed  himself  to  be  authorized  to  make, 
but  the  law  does  not  permit  a  trustee  to  deal  with  moneys  in 
his  hands  in  that  capacity  in  this  manner.  He  is  on  the  contrary 
required  to  invest  it  in  public  stocks  or  securities  by  way  of  bond 
and  mortgage  which  will  thereby  insure  the  preservation  of  the 
fund  for  the  parties  entitled  to  its  income  and  finally  to  the 
payment  of  the  principal."  Matter  of  Knight,  21  Abb.  N.  C. 
388. 

In  exercising  their  powers  of  investment  the  trustees  are  bound 
to  see  to  it  that  the  securities  are  first  class  and  that  they  are 
safe.  After  that  has  been  done  the  further  duty  arises  to  make 
due  discrimination  between  the  securities  falling  within  the  de- 
scription with  the  view  of  selecting  such  as  bear  the  highest  rate 
of  interest.  Clark  v.  Clark,  23  Misc.  Rep.  272,  50  N.  Y.  Supp. 
1041. 

Legal  investments  for  trust  funds. 

An  executor,  administrator,  guardian,  trustee  or  other  person  holding 
trust  funds  for  investment  may  invest  the  same  in  the  same  kind  of 
securities  as  those  in  which  savings  banks  of  this  state  are  by  law  author- 
ized to  invest  the  money  deposited  therein,  and  the  income  derived  there- 
from, and  in  bonds  and  mortgages  on  unincumbered  real  property  in  this 
state  worth  fifty  per  centum  more  than  the  amount  loaned  thereon.  Any  ex- 
ecutor, administrator,  guardian,  trustee  or  other  person  holding  trust  funds 
may  require  such  personal  bonds  or  guaranties  of  payment  to  accompany 
investments  as  may  seem  prudent,  and  all  premiums  paid  on  such  guaranties 
may  be  charged  to  or  paid  out  of  income,  providing  that  such  charge  or  pay- 
ment be  not  more  than  at  the  rate  of  one-half  of  one  per  centum  per  annum 
on  the  par  value  of  such  investments.  But  no  trustee  shall  purchase  secu- 
rities hereunder  from  itself. 

§  9,  Personal  Property  Law,  as  am'd  by  chap.  669,  L.  1907. 

^  1338    Retaining  Investments  Made  by  the  Testator. 

Generally  speaking,  trustees  are  not  justified,  in  the  absence  of 
some  authority,  in  the  instrument  creating  the  trust,  to  the  con- 
trary, in  continuing  an  investment  formerly  made  by  the  testator 
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•which  they  would  not  be  justified  themselves  in  making.  It  is 
their  duty  to  convert  such  stocks  into  money  within  a  reasonable 
time  after  the  creation  of  the  trust.  Adams  v.  Van  Yleck,  4  Dem. 
343;  Matter  of  Wotton,  59  App.  Div.  584;  King  v.  Taliot,  40 
]Sr.  Y.  76;  Warren  v.  Union  Bank  of  Rochester^  157  id.  259,  revg. 
28  App.  Div.  7. 

Power  of  trustee  to  sell  securities  left  by  testator. 

The  general  rule  is  "  That  trustees  may  not  sell  or  vary  specific 
securities  given  in  trust,  nor  securities  left  by  a  testator  in  which 
he  has  himself  invested  the  funds,"  but  such  rule  does  not  pre- 
vent trustees  from  converting  wasting  securities  into  those  of  a 
permanent  character  and  converting  investments  that  are  not  au- 
thorized by  law  into  such  as  are  allowed  by  law.  Trustees  are  not 
justified,  in  the  absence  of  express  or  implied  directions  in  the 
will,  in  continuing  an  investment  permanently  made  by  the  testa- 
tor which  they  would  not  be  justified  themselves  in  making.  To- 
ronto Gen.  T.  Co.  v.  C,  B.  &  Q.  B.  B.  Co.,  64  Hun,  1 ;  affd.,  138 
N.  Y.  657. 

Where  trustees  are  authorized  by  a  will  to  invest  in  general 
securities,  they  must  still  exercise  sound  judgment  and  discretion 
in  selecting  such  investments  and  not  enter  speculative  enterprises. 
Matter  of  Hall,  164  K  Y,  196,  modifying  48  App.  Div.  488,  62 
]Sr.  Y.  Supp.  888. 

Property  taken  under  mortgage. 

Where  trustees  invest  in  mortgages,  foreclose,  and  bid  in  the 
property,  and  afterward  sell  at  a  profit,  there  must  be  an  appor- 
tionment between  the  persons  entitled  to  the  income  and  the  prin- 
cipal. Matter  of  Marshall,  43  Misc.  Eep,  238,  88  N.  Y.  Supp. 
550, 

^  1339     Diligence  and  Prudence  in  Making  Investments. 

The  executors  in  making  investments  are  called  upon  to  exer- 
cise that  degree  of  diligence  and  prudence  as  in  general  prudent 
men  of  discretion  and  intelligence  in  such  matters  employ  in  their 
own  like  affairs.  King  v.  Talbot,  40  IST.  Y.  76 ;  Ormiston  v.  01- 
cott,  84  id.  339 ;  Matter  of  Denton  v.  Sanford,  103  id.  607. 

In  the  case  of  King  v.  Talbot  (supra),  Woodruff,  J.,  says: 
"  The  real  inquiry,  therefore,  is,  *  *  *  Has  the  administra- 
tion of  the  trust     *     *     *    been  governed  by  fidelity,  diligence, 


1091  Investment  of  Teust  Funds.  T[  1340- 

and  prudence  ?  If  it  has,  tlie  defendants  are  not  liable  for  losses 
•which  nevertheless  have  happened."  The  court  then  defines  fidelity 
and  diligence  as  follows :  "  fidelity  imports  sincere  and  single  in- 
tention to  administer  the  trust  for  the  best  interest  of  the  parties 
beneficially  interested,  and  according  to  the  duty,  which  the  trust 
imposes.     And  this  is  but  a  paraphrase  of  '  good  faith.' 

"  The  meaning  and  measure  of  the  required  prudence  and  dili- 
gence *  *  *  is,  that  the  trustee  is  bound  to  employ  such  dili- 
gence and  such  priidence  in  the  care  and  management,  as  in  gen- 
eral, prudent  men  of  discretion  and  intelligence  in  such  matters 
employ  in  their  own  like  affairs. 

"  This  necessarily  excludes  all  speculation,  all  investments  for 
an  uncertain  and  doubtful  rise  in  the  market,  and,  of  course, 
everything  that  does  not  take  into  view  the  nature  and  object  of 
the  trust,  and  the  consequences  of  a  mistake  in  the  selection  of  the 
investment  to  be  made. 

"  It,  therefore,  does  not  follow,  that,  because  prudent  men  may,, 
and  often  do,  conduct  their  own  affairs  with  the  hope  of  growing- 
rich,  and  therein  take  the  hazard  of  adventures  which  they  deem, 
hopeful,  trustees  may  do  the  same;  the  preservation  of  the  fund^ 
and  the  procurement  of  a  just  income  therefrom,  are  primary  ob- 
jects of  the  creation  of  the  trust  itself,  and  are  to  be  primarily 
regarded." 

In  the  case  just  referred  to  the  court  held  that  the  defendants 
were  not  at  liberty  to  invest  the  trust  fund  in  stock  of  the  Dela- 
ware &  Hudson  Canal  Company,  of  the  JSTew  York  &  Harlem 
Railroad  Company,  of  the  ISTew  York  &  ISTew  Haven  Eailroad 
Company,  of  the  Bank  of  Commerce,  or  of  the  Saratoga  &. 
Washington  Railroad  Company.  Matter, of  Burr,  48  Misc.  Hep.. 
65. 

^  1340     Investments  by  Trustees  Outside  of  This  State. 

While  we  are  not  disposed  to  say  that  an  investment  by  a  trus- 
tee in  another  State  can  never  be  consistent  with  the  prudence  and 
diligence  required  of  him  by  the  law,  we  still  feel  bound  to  say 
that  such  an  investment,  which  takes  the  trust  fund  beyond  our 
own  jurisdiction,  subjects  it  to  other  laws  and  the  risk  and  incon- 
venience of  distance,  and  of  foreign  tribunals,  will  not  be  upheld 
by  us  as  a  general  rule,  and  never  unless  in  the  presence  of  a 
clear  and  strong  necessity  or  a  very  pressing  emergency.     The 
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cases  in  our  courts  have  quite  clearly  recognized  the  rule  that  an 
executor  must  invest  in  government  or  real  estate  securities.  Ach- 
erman  v.  Emoti,  4  Barb.  626.  It  would  often  be  unjust  to  bene- 
ficiaries to  compel  them  to  accept  such  investment  and  tend  to 
increase  the  risk  of  ultimate  loss.  The  proper  and  prudent  knowl- 
edge of  values  would  become  more  difficult  and  uncertain ;  watch- 
fulness and  personal  care  would  in  the  main  be  replaced  by 
confidence  in  distant  agents,  and  legal  remedies  would  have  to  be 
sought  under  the  disadvantages  of  distance,  and  before  different 
and  unfamiliar  tribunals.  We  do  not  hesitate,  therefore,  to  recog- 
nize and  declare  as  the  general  rule  that  the  trus+je  who  invests 
beyond  the  jurisdiction  does  so  at  the  peril  of  being  held  respon- 
sible for  the  safety  of  the  investment.  But  this  rule  relates  only 
to  voluntary  investment  by  the  trustee,  having  the  fund  in  his 
Jiands  and  full  opportunity  and  freedom  of  choice,  and  does  not 
govern  a  case  where,  by  the  act  of  the  testator,  a  foreign  invest- 
ment has  been  made ;  nor  a  case  where,  without  fault  of  the  execu- 
tor, the  assets  have  been  transmuted  into  a  debt  which  can  only 
be  secured  and  saved  by  taking  a  foreign  security.  The  question 
at  bottom  is  in  every  instance  the  prudence  and  diligence  of  the 
executor,  and  that  always  must  be  measured,  and  may  be  modified 
hy  surrounding  circumstances.  Ormiston  v.  Olcott,  84  W.  Y.  339 ; 
King  v.  Talbot,  40  id.  76 ;  Matter  of  Wotton,  59  App.  Div.  584. 
Power  to  "  direct  and  control  the  conduct "  of  executors  gives 
the  surrogate  jurisdiction  to  approve  or  disapprove  of  investments. 
Hxample  of  unsafe  investments.     Jones  v.  Hooper,  2  Dem.  14. 

^  1341     Some  Genercil  Rights  and  Duties  of  Trustees. 

A  mother  who  is  executor  of  her  husband's  estate  and  trustee 
for  her  infant  son  has  no  right  to  use  the  trust  fund  to  pay  for 
board  of  such  son.    Terry  v.  Bale,  1  Dem.  452. 

A  trustee  cannot  exact  a  release  or  even  a  receipt  as  a  condition 
of  paying  money  due.    Schlimhach  v.  McLean,  83  App.  Div.  157. 

Joining  with  life  tenant  for  insurance  and  lightning-rods  for 
protection  of  trust  estate  approved.  Peck  v.  Sherwood,  56  'N.Y. 
615. 

Toreign  trustees. 

Gift  of  personal  property  to  trustees  residing  in  a  foreign  county 
for  a  purpose  valid  there  will  be  upheld  here.  Hope  v.  Brewer, 
136  ISr.  Y.  126. 
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TJie  policy  of  the  law  favors  upholding  charitable  bequests^ 
whether  they  are  to  be  administered  at  home  or  abroad,  and  if  to 
be  administered  abroad,  the  right  of  the  foreign  legatee  to  take 
will  be  determined  by  our  courts  before  directing  the  executors  ta 
turn  over  the  fund,  but  under  the  law  of  the  foreign  jurisdiction, 
and  unaffected  by  our  laws  relating  to  accumulations  and  perpetui- 
ties.    St.  John  V.  Andrews'  Inst.,  117  App.  Div.  698. 

A  foreign  trustee  may  maintain  an  action  without  having  the 
will  probated  here.  Toronto  G.  T.  Co.  v.  Chicago,  B.  &  Q.,  123 
N.  Y.  37. 

Whether  a  trust  created  by  a  will  as  to  realty  situated  in  another 
State  is  valid  or  not  can  only  be  determined  by  the  courts  of  that 
State.    Enox  v.  Jones,  47  IST.  Y.  389. 

Repairs. 

Where  a  trustee  is  authorized  to  repair  and  has  not  the  funds, 
he  may  make  the  estate  and  not  himself  individually  liable  to  the 
creditor  by  an  express  agreement  to  that  effect.  Mulrein  v.  Smil- 
lie,  25  App.  Div.  135,  48  K  Y.  Supp.  994. 

Effect  of  setting  apart  funds. 

Where  an  accounting  has  been  had  and  a  trust  fund  set  apart 
and  the  balance  of  the  estate  paid  to  the  residuary  legatees,  the 
loss  of  such  trust  fund  by  the  trustees  does  not  make  the  residuary 
legatees  liable  to  contribute  to  such  loss.  Mills  v.  Smith,  141 
N.  Y.  256. 

Where  a  certain  sum  is  bequeathed  in  trust  to  pay  the  interest 
at  fixed  periods,  the  executor  cannot  without  the  consent  of  the 
beneficiaries  set  apart  bank  stocks  to  the  satisfaction  of  the  trust 
so  as  to  release  the  residue  of  the  estate  from  its  liability  to  per- 
form the  trust.    Leitch  v.  Wells,  48  IST.  Y.  585. 

Several  distinct  trusts  may  hold  property  in  common. 

There  is  no  reason  why  several  distinct  trusts  may  not  hold 
property  in  common.  For  convenience  of  investment  and  to  avoid 
loss  by  a  forced  sale,  the  funds  may  remain  in  solido  while  the 
interests  therein  are  several.  We  find  in  the  books  numerous  in- 
stances where  separate  and  distinct  trusts  have  held  property  in 
this  manner.  Manice  v.  Manice,  43  jST.  Y.  303 ;  Savage  v.  Burn- 
ham,  17  id.  561 ;  Stevenson  v.  Lesley,  70  id.  512 ;  Matter  of  Ver- 
planck,  91  id.  439,  443;  Vanderpoel  v.  Loew,  112  id.  167; 
Bascom  v.  Weed,  53  Misc.  Kep.  499. 
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151  1342  Trust  for  Support  —  Surplus  Liable  in  Equity  to 
Payment  of  Claims  of  Creditors,  Including  Judg- 
ment in  Favor  of  Wife  for  Alimony. 

"Section  57  of  the  Eevised  Statutes  with  reference  to  uses  and 
trusts  provides  that  "  Where  a  trust  is  created  to  receive  the  rents 
and  profits  of  lands,  and  no  valid  direction  for  accumulation  is 
given,  the  surplus  of  such  rents  and  profits,  beyond  the  sum  that 
may  be  necessary  for  the  education  and  support  of  the  person  for 
whose  benefit  the  trust  is  created,  shall  be  liable  in  equity  to  the 
claims  of  the  creditors  of  such  person  in  the  same  manner  as 
other  personal  property  which  cannot  be  reached  by  an  execution 
at  law."  It  has  been  held  that  this  provision  of  the  statute  is 
equally  applicable  to  a  trust  created  to  receive  and  pay  over  the 
income  of  personal  property.  And  that  an  action  may  be  main- 
tained by  a  judgment  creditor  after  the  return  of  an  execution 
"unsatisfied  to  reach  the  surplus  income  beyond  what  is  necessary 
:for  the  suitable  support  and  maintenance  of  the  cestui  que  trust 
and  those  dependent  upon  him.  Williams  v.  Thorn,  70  IST.  Y.  270 ; 
Tolles  V.  Wood,  99  id.  616;  Grajf  v.  Bonnett,  31  id.  9;  Sillich  v. 
Mason,  2  Barb.  Ch.  79. 

Where  judgment  has  been  obtained  by  the  wife  for  alimony, 
she  is  as  to  that  amount  a  judgment  creditor,  and  as  such  entitled 
to  avail  herself  of  all  the  remedies  given  by  statute. 

Where  a  will  creating  a  trust  for  the  benefit  of  a  married  man 
makes  no  mention  of  his  wife,  a  just  rule  and  a  safe  basis  for  ad- 
justment, where  the  question  of  support  arises  between  him  and 
his  wife,  are  furnished  by  treating  them  as  one,  and  both  are  en- 
titled to  support  out  of  the  income  of  the  estate.  Wetmore  v.  Wet- 
more,  149  ]Sr.  Y.  520,  modifying  79  Hun,  268. 

Surplus  income. 

Section  78  of  the  Real  Property  Law  provides :  "  Where  a 
trust  is  created  to  receive  the  rents  and  profits  of  real  property, 
and  no  valid  direction  for  accumulation  is  given,  the  surplus  of 
such  rents  and  profits,  beyond  the  sum  necessary  for  the  education 
and  support  of  the  beneficiary,  shall  be  liable  to  the  claims  of  his 
creditors  in  the  same  manner  as  other  personal  property  which 
■cannot  be  reached  by  execution." 

Assuming,  therefore,  for  the  sake  of  argument,  that  the  entire 
:fund  is  surplus  income  within  the  purview  of  section  78  of  the 
Heal  Property  Law,  yet,  under  the  decision  in  Butler  v.  Bau- 
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douine  (84  App.  Div.  215 ;  affd.  without  opinion,  177  N.  Y.  530), 
the  surplus  income  cannot  be  reached  by  a  trustee  in  bankruptcy. 
The  court  said :  "  The  provisions  of  section  78  of  the  Keal  Prop- 
erty Law,  making  the  surplus  income  of  trust  property  liable  to 
creditors,  do  not  contemplate  and  do  not  have  the  effect  of  creating 
a  fund  in  which  all  creditors  are  at  once  or  equally  interested. 
The  surplus  is  liable  to  claims  of  creditors  in  the  same  manner  as 
other  personal  property  which  cannot  be  reached  by  execution. 
The  provision  implies  in  its  very  terms  and  assumes  that  the  sur- 
plus cannot  be  reached  by  legal  process.  If  this  section  of  the 
statute  constituted  the  surplus  a  fund  for  equal  or  general  distri- 
bution among  all  creditors  another  view  might  prevail,  but  as  a 
necessary  consequence  of  its  phraseology  and  intent  a  creditor  seek- 
ing the  benefit  of  it  must  put  himself  in  the  attitude  of  one  en- 
titled to  maintain  a  creditor's  bill,  namely,  he  must  have  obtained 
a  judgment,  liquidated  his  claim  thereby,  sought  to  enforce  it  by 
execution,  and  found  that  effort  abortive  by  reason  of  the  return 
of  the  execution  unsatisfied."  McNahoe  v.  Marhs,  51  Misc.  Eep. 
309. 

Where  a  trust  was  created  for  support  of  son's  wife,  son,  and 
their  children  —  held,  that  such  rights  did  not  depend  upon  the 
continuation  of  the  family  relation,  and  that,  therefore,  the  wife 
did  not  lose  her  rights  by  a  decree  of  divorce  rendered  against 
her.  Allen  v.  Farmers'  L.  &  T.  Co.,  18  App.  Div.  27,  45  N.  Y. 
Supp.  398. 

Income  of  a  trust  fund  created  by  will  for  the  benefit  of  testa- 
tor's son  cannot  be  devoted  to  the  support  of  his  wife  under  a 
decree  for  alimony  after  an  absolute  divorce  in  her  favor  when 
s-he  marries  again  and  her  husband's  ability  to  support  her  is  un- 
questioned. Wetmore  v.  Wetmore,  162  IST.  Y.  503,  revg.  44  App. 
Div.  220. 

Where  the  will  was  made  and  probated  in  the  State  of  Ehode 
Island,  but  the  trustee  is  in  this  State  and  has  the  fund  here,  our 
law  as  to  reaching  the  surplus  of  income  to  pay  debts  will  apply. 
Keeney  v.  Morse,  34  Misc.  Eep.  114,  69  IST.  Y.  Supp.  535;  affd., 
71  App.  Div.  104. 

Where  a  life  estate  is  given  but  no  trust  is  created,  a  provision 
stating  that  the  object  is  to  have  the  income  free  from  debts  will 
not  make  a  valid  trust.  Jones  v.  Jones,  28  Misc.  Eep.  421,  59 
J^.  Y.  Supp.  974. 
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^  1343  A  Beneficiary  Given  the  Income  of  a  Fund  with  the 
Right  to  Encroach  upon  the  Principal  May  in 
Certciin  Cases  be  the  Sole  Judge  of  the  Occasion 
and  His  Necessities. 

Where  property  is  willed  without  specifying  the  nature  of  the 
estate  and  the  donee  is  given  a  power  of  disposition,  the  latter 
takes  the  absolute  title  to  the  property,  but  where  the  donee  takes 
an  estate  expressly  for  life,  with  a  power  of  disposal  during  life, 
he  takes  a  life  estate  only,  and  whatever  is  left  of  the  estate  at  the 
time  of  the  death  of  the  life  tenant  passes  to  the  remainderman. 
Tompkins  v.  Fanton,  3  Dem.  4—7. 

Will  gave  the  widow  the  right  to  possess  and  enjoy  the  fund 
during  life,  and  if  necessary  to  use  the  principal  for  her  support. 
'Eo  trustee  was  provided  for  —  held,  that  the  widow  was  entitled 
to  the  possession  of  the  estate  and  had  the  right  to  determine  how 
much  of  the  principal  she  should  use.  Matter  of  Grant,  16  JST.  Y. 
Supp.  716,  40  JST.  T.  St.  Eep.  944,  re-examines  86  Hun,  617,  66 
]Sr.  Y.  St.  Rep.  822,  distinguishing  Matter  of  McDougall,  141  IST. 
Y.  21. 

Upon  payment  of  a  fund  to  a  widow  who  has  the  right  to  use 
part  or  all  of  the  fund  for  support  she  becomes  trustee  for  the 
remaindermen,  and  that  trust  devolves  on  her  death  upon  her  repre- 
sentatives and  not  upon  those  of  the  ■  first  testator.  Leggett  v. 
Stevens,  77  App.  Div.  612. 

Gift  of  use  of  $10,000  to  wife  "  for  her  own  comfort  and  sup- 
port and  she  may  use  the  whole  principal  sum  "  and  what  is  left, 
etc.,  to  remaindermen.  This  amount  was  paid  over  to  her  with- 
out security  —  held,  that  upon  the  death  of  the  wife  the  remainder 
of  the  fund  passed  directly  to  the  remaindermen  and  not  to  the 
representatives  of  the  testator.  Leggett  v.  Stevens,  77  App.  Div. 
612. 

There  must  be  evidence  on  the  accounting  that  the  needs  of 
the  widow  were  substantial,  and  the  support  must  be  in  accordance 
with  her  station  in  life.  Matter  of  Wyatt,  9  Misc.  Eep.  289,  61 
i^.  Y.  St.  Eep.  30.5,  30  K  Y.  Supp.  275. 

Devise  of  a  farm  limited  to  such  part  as  may  remain  after 
the  death  of  the  widow.  No  trust  power  given  to  executor  — 
held,  that  the  widow  was  the  one  to  determine  her  necessity. 
Douglass  v.  Hazen,  8  App.  Div.  27,  75  K  Y.  St.  Eep.  395. 

Will  gave  husband  the  use  of  the  estate  "  and  any  part  of  the 
principal  that  may  be  needed  for  his  support "  —  held,  that  the 
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Husband  was  the  sole  judge  of  tlie  amount  of  principal  needed 
for  his  support.    Matter  of  Parsons,  39  Misc.  Kep.  126. 

Possession  of  the  estate. 

Testator  gave  his  personal  estate  to  widow  for  life  for  support 
of  herself  and  children  —  held,  that  she  should  have  the  posses- 
sion of  the  personal  estate  and  should  use  so  much  as  she  deemed 
necessary  for  their  support.     Billor  v.  Loundes,  2  Dem.  590. 

According  to  the  cases  very  similar  to  this  which  the  courts 
have  passed  upon,  the  person  having  the  life  estate  with  power 
of  using  the  principal  has  received  and  retained  the  possession 
of  the  corpus  of  the  estate  without  giving  security.  Thomas  v. 
Walford,  49  Hun,  145 ;  Champion  v.  Williams,  12  N.  Y.  Supp. 
697. 

Judge  Peckham  said,  in  Matter  of  McDougall  (141  IST.  Y. 
21)  :  "  In  other  cases  where  it  has  been  held  that  the  legatee  was 
entitled  unconditionally  to  the  possession  of  the  legacy  without 
security,  other  facts  existed,  such  as  where  the  language  of  the 
will  made  it  manifest  that  the  testator  intended  to  give  to  the 
legatee  power  to  use  in  his  discretion  some  portion  of  the  corpus 
of  the  estate  for  his  support."  Matter  of  Grant,  86  Hun,  617, 
16  ]Sr.  Y.  Supp.  716;  Matter  of  Parsons,  39  Misc.  Eep.  126; 
Terry  v.  Rector  of  8t.  Stephen's  Church,  79  App.  Div.  527; 
Swarthout  v.  Ranier,  143  JST.  Y.  499;  Matter  of  Trelease,  49 
Misc.  Kep.  207. 

^  1344    Trust  Fund — Application  of  Income  to  Payment  of 
Debt  of  Beneficiary  to  Testator. 

The  beneficiary  owed  a  debt  to  testatrix.  Held,  that  the  will 
showed  a  clear  intention  to  place  the  income  beyond  the  reach 
of  the  estate  as  a  creditor.  Matter  of  Temple,  36  Misc.  Eep. 
620. 

A  trustee  cannot  be  allowed  to  retain  the  income  of  a  trust 
fund  to  pay  a  debt  due  from  the  beneficiary  to  the  testator,  even 
though  he  is  an  executor.  The  rule  of  retainer  does  not  apply  to  a 
trustee.    Matter  of  Bogart,  41  Misc.  Eep.  598. 

Trustees  held  a  judgment  against  their  cotrustee,  who  was 
also  a  beneficiary,  for  malfeasance.  The  income  was  not  more 
than  sufiicient  for  his  support.  It  was  held  that  the  surrogate  had 
no  jurisdiction  to  direct  the  application  of  any  surplus  to  this 
judgment  or  to  pass  on  the  question  whether  the  income  itself 
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was  so  applicable.     Matter  of  Widmayer,  28  Misc  Kep.   362, 
93  JSr.  Y.  St.  Rep.  980,  59  K  Y.  Supp.  980. 

Where  property  is  given  to  executors  in  trust  to  pay  the  income 
to  a  beneficiary  for  life,  and  the  deceased  held  the  note  of  the 
beneficiary,  the  executors  should  retain  the  income  of  the  fund 
in  satisfaction  of  such  note  and  interest.  Matter  of  Foster,  38 
Misc.  Eep.  347 ;  disapproved  in  Matter  of  Knibbs,  45  Misc.  Eep. 
83. 

Where  the  beneficiary  denies  the  debt. 

On  judicial  settlement  of  the  executors  they  claimed  the  right 
to  retain  income  of  the  trust  fund  to  pay  a  debt  of  the  beneficiary 
to  the  testator,  and  the  surrogate  held  that  he  could  not  determine 
that  question  or  whether  there  was  a  surplus  of  income.  Matter 
of  Budd,  4  Dem.  335. 

^  1345  Trust  Fund  —  Application  of  Income  to  the  Payment 
of  Debts  of  Beneficiary  to  Persons  Other  Than  the 
Testator. 

See  Code  (§  2463),  where  it  is  provided  that  property  held 
in  trust  for  a  judgment  debtor  cannot  be  reached  in  supplementary 
proceedings. 

Surplus  of  rents  and  profits  shall  be  liable  to  the  claims  of 
creditors  in  the  same  manner  as  other  personal  property  which 
cannot  be  reached  by  execution.  §  78,  Real  Property  Law. 

Where  trustees  are  directed  to  pay  in  their  discretion  income  of 
trust  fund  for  support  of  beneficiary,  such  income  cannot  be 
reached  by  supplementary  proceedings,  but  must  be  reached,  if 
at  all,  in  a  direct  action.    Matter  of  Seymour,  76  App.  Div.  300. 

This  statute  applies  to  a  trust  of  personal  property.  Tolles  v. 
Wood,  99  ISr.  Y.  616;  Williams  v.  Thorn,  70  id.  270. 

The  interest  of  a  beneficiary  in  a  trust  fund  created  by  a  per- 
son other  than  the  debtor  cannot  be  reached  by  a  creditor's  bill. 
Campbell  v.  Foster,  35  N.  Y.  361. 

Bequest  of  personal  property  to  four  trustees  and  the  survivor 
of  them  for  the  use  of  one  of  them.  Held,  that  the  creditors  of 
the  beneficiary  could  not  have  the  income  applied  to  his  debt  so 
long  as  the  debtor  was  not  the  sole  trustee.  Wetmore  v.  Truslow, 
51  K  Y.  338, 
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^  1346    Right  to  Retain  Principal  or  Income  of  Trust  Fund 
to  Pay  Costs  Allowed  Against  Beneficiary. 

Whatever  equitable  lien  the  executors  might  have  to  satisfy  a 
debt  due  to  their  testator,  it  by  no  means  follows  that  they  have 
a  right  of  retainer  from  income  of  a  trust  fund  to  satisfy  a  judg- 
ment for  costs  against  the  beneficiary.  The  cases  which  maintain 
the  right  of  retainer  are  based  upon  the  principle  that  the  giving 
of  a  legacy  to  a  debtor  does  not  forgive  the  debt  and  that  the  debt 
is  an  asset  in  the  hands  of  the  executor  which  he  is  bound  to 
offset  against  the  legacy.  Matter  of  Charlich,  1  Dem.  34 ;  Matter 
of  Rudd,  4  id.  335 ;  Matter  of  Colwell,  15  JST.  Y.  St.  Kep.  742. 
But  where  there  is  no  direct  gift  of  a  principal  sum  to  the  debtor 
but  rather  to  a  third  person  or  persons,  it  is  clear  that  the  execu- 
tor has  no  right  of  retainer  from  the  principal  sum  belonging  to 
the  third  person  to  pay  the  debt  of  the  life  beneficiary.  The 
duty  of  the  executor  is  to  pay  the  principal  sum  to  the  trustee 
named  in  the  will  by  whom  the  income  is  to  be  collected  and  paid 
out  in  accordance  with  the  direction  of  the  will.  The  trustee, 
whether  he  be  the  executor  or  some  other  person,  is  not  vested 
with  the  title  to  the  debt  and  has  no  duty  devolving  upon  him 
to  collect  a  debt  due  the  testator,  and,  therefore,  has  no  right  of 
retention  or  equitable  lien  to  satisfy  a  debt  with  which  he  had 
no  concern  or  to  which  he  has  no  title.  The  one  case  reported 
which  comes  most  nearly  to  holding  the  contrary  doctrine  is 
Matter  of  Foster  (38  Misc.  Eep.  347),  but  the  reasoning  in  that 
case  does  not  commend  itself  as  an  authority  which  ought  to  be 
followed  in  the  case  at  bar.  Against  the  Foster  case  we  have 
Matter  of  Bogert  (41  Misc.  Eep.  598),  and  against  the  jurisdic- 
tion of  the  surrogate  to  pass  upon  the  questions  involved  we  have 
Matter  of  Widmayer  (28  Misc.  Rep.  362).  But  the  executors 
in  the  case  at  bar  do  not  ask  to  have  a  debt  due  from  the  bene- 
ficiary to  the  testator  satisfied  by  the  application  of  the  income, 
but  ask  that  judgments  for  costs  obtained  by  the  executors  against 
the  beneficiary  be  so  satisfied.  Thus  the  case  falls  more  nearly 
within  thS  facts  of  the  Widmayer  case,  although  that  case  would 
seem  to  be  much  stronger  from  the  equitable  side  since  the  judg- 
ment was  recovered  for  misapplied  trust  funds.  To  reach  and 
apply  to  the  satisfaction  of  these  judgments  for  costs  the  income 
from  the  trust  fund  created  by  the  will  would  seem  to  require 
proceedings  entirely  foreign  to  the  jurisdiction  of  this  court. 
Code  Civ.  Pro.,  §  2463 ;  Matter  of  Seymour,  76  App.  Div.  300, 
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99  ISr.  Y.  616,  70  id.  270;  Matter  of  Knibhs,  45  Misc.  Rep.  83 
(Pens.  Co.  Sur.) ;  affd.  on  this  point,  108  App.  Div.  134. 

Trustee  had  defended  suit  by  beneficiary  brought  to  extinguish 
the  trust,  and  had  judgment  for  costs  —  held,  that  the  income 
would  not  be  directed  to  be  paid  over.  Oeissler  v.  Werner,  3 
Dem.  200. 

Attachment. 

An  attachment  cannot  be  levied  upon  the  income  of  a  trust 
fund.  It  can  be  reached  only  by  a  suit  in  equity.  North  Am.  T. 
Co.  V.  Aymar,  33  Misc.  Eep.  576,  68  N.  Y.  Supp.  870 ;  Breirster 
V.  Power,  10  Paige,  562;  ^¥illiams  v.  Thorn,  70  E".  Y.  270; 
Graff  V.  Bonnett,  31  id.  9 ;  Salsbury  v.  Parsons,  36  Hun,  12. 

^  1347    Premi'^ms  Paid  in  Purchase  of  Securities  for  Invest- 
ments of  Trust  Funds. 

The  question  whether  the  depreciation,  through  approaching 
maturity,  of  a  premium  paid  in  investing  and  reinvesting  the 
capital  of  a  testamentary  trust  estate,  should  be  borne  by  the  life 
tenant  or  by  the  remainderman  is  to  be  determined  by  the  mean- 
ing and  intention  of  the  testator,  derived  from  the  language  em- 
ployed in  the  creation  of  the  trust,  the  relation  of  the  parties  to 
each  other,  their  condition,  and  all  the  surrounding  facts  and 
circumstances.  McLouth  v.  Hunt,  154  N.  Y.  179,  affg.  92  Hun, 
607. 

Government  bonds  were  part  of  the  assets  of  the  testatrix  and 
were  made  part  of  the  trust  fund  —  held,  that  the  loss  which  was 
taking  place  by  the  wearing  away  of  the  premiums  could  not  be 
charged  to  the  life  beneficiary.  McLouth  v.  Hunt,  154  N.  Y. 
119,  affg.  92  Hun,  607. 

Investment  by  trustee  in  government  and  railroad  bonds  at 
large  premiums  - —  held,  that  the  loss  fell  upon  the  capital  of  the 
fund.    Matter  of  Hoyt,  160  N.  Y.  607,  revg.  27  App.  Div.  285. 

Investment  by  trustee  in  government  bonds  —  held,  that  a  part 
of  the  income  should  be  set  apart  each  year  to  make  good  the 
loss  of  the  premiums.  N.  Y.  Life  Ins.  &  T.  Co.  v.  Baker,  165 
X.  Y.  484. 

Intention  of  testator. 

We,  therefore,  adhere  to  the  rule  declared  in  the  Baker  case, 
that  in  the  absence  of  a  clear  direction  in  the  will  to  the  con- 
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trary,  where  investments  are  made  by  the  trustee,  the  principal 
must  be  maintained  intact  from  loss  by  payment  of  premium  on 
securities  having  only  a  definite  term  to  run,  vsrhile  if  the  bonds 
are  received  from  the  estate  of  the  testator,  then  the  rule  in  the 
McLouth  case  prevails,  and  the  whole  interest  should  be  treated 
as  income.  These  rules  may  not  work  perfect  justice  in  all  cases, 
and  we  fully  appreciate  that  there  may  be  inconsistencies  between 
them,  but  it  is  far  better  that  they  should  be  uniformly  adhered 
to,  even  at  the  expense  of  a  particular  case,  than  that  the  admin- 
istration of  estates  should  be  subjected  to  constant  litigation  and 
disputes.  It  is  also  to  be  said  that  unless  the  rule  in  the  Baker 
case  is  to  be  observed,  the  relative  rights  of  life  tenant  and  re- 
mainderman would  largely  depend  on  the  favor  or  caprice  of  the 
trustee  who  might  either  buy  a  bond  bearing  a  high  rate  of  interest 
at  a  great  premium  and  impair  the  principal,  or  buy  a  bond  bear- 
ing a  lower  rate  of  interest  substantially  at  par,  and  preserve  the 
principal  intact.  Matter  of  Stevens,  187  N.  Y.  471,  modifying 
111  App.  Div.  773. 

Distinction  between  gift  of  income  from  specified  securities,  and  income  from 
specified  fund. 

There  is  now  a  settled  distinction  between  a  case  where  specific 
securities  consisting  of  stock  and  bonds  are  bequeathed  to  a 
trustee,  with  a  direction  to  pay  the  income  and  profits  of  these 
specific  securities  to  a  life  beneficiary,  and  where  a  sum  of  money 
is  bequeathed  to  trustees,  with  directions  to  invest  that  sum  of 
money  and  to  pay  the  income  of  the  amount  so  bequeathed  and 
invested  to  a  beneficiary.  In  the  latter  case  the  trustees  are 
bound,  whatever  the  form  of  the  investment  may  be,  to  preserve 
intact  the  capital  of  the  trust  bequeathed  to  them;  and  while,  if 
in  case  of  unexpected  decline  in  the  value  of  the  securities,  or  for 
any  other  reason,  the  capital  becomes  impaired,  where  the  trustees 
have  acted  in  good  faith  and  observed  the  rules  of  law  in  carrying 
out  the  trust,  they  are  not  required  to  mate  up  such  deficiency 
from  the  income,  still,  when  they  purchase  securities  at  a  high 
premium,  they  are  justified  in  applying  a  part  of  the  income  or 
dividends  to  prevent  a  depreciation  in  the  value  of  the  securities 
where  such  interest  or  dividends  represent  in  part  a  premium 
which  they  have  paid ;  but  a  different  situation  is  presented  where 
a  person  bequeaths  to  trustees  specific  securities  and  directs  that 
the  income  and  profits  of  such  securities  be  paid  to  a  beneficiary 
for  life,  with  a  bequest  over  of  such  securities  at  the  termination 
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of  tlie  life  estate.  In  the  latter  case  it  is  the  income  or  profits 
that  the  trustees  received  from  the  securities  to  which  the  life 
beneficiary  is  entitled,  not  the  income  of  a  specific  fund  which 
represents  the  value  of  the  securities  at  the  time  of  the  testator's 
death,  and  I  think  it  is  now  established  that  when  the  profits  or 
surplus  of  a  corporation  which  it  has  earned  or  realized  in  the 
management  of  its  business  are  paid  to  its  stockholders  by  way 
of  dividends,  whether  such  profits  or  surplus  have  been  earned 
before  or  after  the  creation  of  the  trust,  so  long  as  the  amount 
that  is  actually  distributed  is  actual  surplus  earned,  or  income 
or  profits  made  by  the  corporation  in  its  business  and  distributed 
as  such,  it  is  income  or  profits  which  go  to  the  life  tenant. 

It  is  now  settled  that  where  specific  securities  are  devised,  with 
a  direction  to  pay  the  income  and  interest  of  those  securities,  the 
beneficiary  is  entitled  to  all  the  interest,  even  though  the  pay- 
ment of  all  the  interest  would  tend  to  reduce  the  selling  value  of 
the  securities.  McLouth  v.  Hunt,  supra;  Matter  of  Rogers,  22 
App.  Div.  428;  Robertson  v.  De  Brulatour,  111  id.  882;  affd., 
188  N.  Y.  301. 

Where  the  will  authorizes  an  investment  in  United  States 
bonds  and  shows  an  intention  to  give  a  daughter  the  whole  in- 
come, premium  paid  on  United  States  bonds  need  not  be  replaced 
by  a  percentage  of  income  each  year.  Lynde  v.  Lynde,  113  App. 
Div.  411 

^  1348     Increase  on  Sale. 

Where  securities  of  a  trust  estate  are  sold  for  more  than  the 
inventory  or  purchase  price,  such  increase  is  principal  and  not 
income.  Stewart  v.  Phelps,  71  App.  Div.  91 ;  affd.,  173  N.  Y. 
621,  no  opinion;  Matter  of  Roberts,  40  Misc.  Rep.  512. 

Kule  for  ascertainment  of  capital  and  income  as  between  re- 
mainderman and  life  tenant  when  a  manufacturing  concern  is 
sold  for  stock,  etc.,  in  another  company.  Matter  of  Rogers,  161 
]Sr.  Y.  108,  affg.  22  App.  Div.  428. 

Stock  dividends  arising  from  the  sale  of  a  part  of  the  assets 
of  a  corporation  are  capital  and  not  income,  and  belong  to  the 
remainderman.  Matter  of  Curtis  (Skillman) ,  29  E".  Y.  St.  Rep. 
217,  9  ]Sr.  Y.  Supp.  469. 

Investments  held  for  the  life  of  a  beneficiary  were  sold  at  his 
death  and  realized  more  than  the  original  investment  —  held,  that 
the  increase  was  principal.     Matter  of  Gerry,  103  N.  Y.  445. 
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Increase  over  inventory. 

"  The  third  fund  represents  increase  for  which  stocks  sold  over 
inventory  value.  It  is  not  the  rule  to  consider  such  increase  in- 
come or  profits.  But  it  is  said  that  these  stocks  were  worth  more 
in  the  market  when  sold  than  when  inventoried  to  the  trustee, 
and  that  the  overplus  represents  income  and  earnings  not  dis- 
tributed by  the  corporation,  which  have  had  the  effect  of  increas- 
ing the  market  price.  This  may  be  in  part  true,  but  the  decisions 
already  cited  hold  that  such  earnings  are  not  income  until  so 
declared  to  be  such  and  distributable  to  the  stockholders.  Such 
increased  market  value  may  be  due  to  the  high  rate  of  dividend 
regularly  maintained,  to  good  management,  to  increased  oppor- 
tunity, and  facility  for  a  profitable  business.  No  one  could  de- 
termine what  proportion  of  the  increased  market  price  could  be 
allotted  to  each  of  these  and  many  other  causes  for  enhanced 
market  value.  There  is  no  provision  in  the  will  requiring  the 
life  tenant  to  make  the  trust  estate  good  for  any  depreciation  in 
the  market  value  of  securities,  and  he  would  not  be  awarded  the 
income  accruing  from  natural  causes."  Stewart  v.  Phelps,  71 
App.  Div.  91 ;  Matter  of  Roberts,  40  Misc.  Eep.  512. 

Bonus  for  pajonent  before  maturity. 

Where  trustees  made  investments  in  bonds  at  a  premium,  which 
bonds  were  paid  before  maturity  with  a  bonus  for  such  surrender, 
it  was  held  that  fees  of  brokers  in  making  purchases  should  be 
charged  against  principal ;  that  interest  to  date  of  redemption  was 
income,  but  excess  of  interest  allowed  on  account  of  surrender 
was  in  the  nature  of  a  premium  and  became  principal ;  that  loss  of 
premium  paid  fell  on  principal.  Whittemore  v.  Beekman,  2 
Dem.  275. 

^  1349  Trust  Funds  —  Allotments  of  Stocks,  or  Bonds,  to 
Holders  of  Stock  Are  Income  as  Between  the  Life 
Beneficiary  and  Remainderman,  if  They  Are  De- 
clared from  Eiamings,  but  Are  Principal  if  They 
Represent  New  Capital. 

The  W.  U.  T.  Co.  and  the  P.  P.  C.  Co.,  having  accumulated 
earnings  from  time  to  time,  capitalized  a  portion  of  them  and 
made  a  stock  dividend  thereof  to  its  stockholders  —  held,  that 
such  shares  were  income  and  not  principal.  McLouth  y.  Hunt, 
154  W.  Y.  179,  affg.  92  Hun,  607;  Lowry  v.  Farmers'  L.  &  T. 
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Co.,  172  N.  Y.  137,  affg.  56  App.  Div.  408;  Matter  of  Boherts, 
40  Misc.  Eep.  512;  Stewart  v.  Phelps,  71  App.  Div.  91;  a£Ed., 
173  N.  Y.  621. 

Where  deceased  was  tlie  owner  of  stock  in  a  corporation  that 
had  not  issued  all  its  stock  at  the  time  of  his  death,  but  subse- 
quently issued  the  balance  —  held,  that  the  extra  stock  so  received 
was  corpus.     Knight  v.  Lidford,  3  Dem.  88. 

Represents  earnings. 

"  The  second  of  these  funds  is  that  derived  from  the  sale  of 
shares  of  stock,  issued  as  dividend  shares,  and  sold  by  the  trustee. 
It  is  admitted  by  all  parties  that  these  dividend  shares  repre- 
sented earnings  of  the  corporations.  The  corporation  might  have 
distributed  its  earnings  in  money,  but  instead  thereof  it  issued 
to  its  stockholders  its  own  obligations  in  the  form  of  stock  cer- 
tificates against  its  accumulated  surplus,  which  were  sold  by  the 
trustee  for  cash.  Such  fund  then  represents  income  and  profits 
and  belongs  to  the  cestui  que  trust  and  is  not  corpus."  McLouth 
V.  Hunt,  154  ]Sr.  Y.  179 ;  Lowry  v.  Farmers'  Loan  &  Trust  Co., 
56  App.  Div.  408;  affd.,  172  N.  Y.  137;  Matter  of  Boherts,  40 
Misc.  Eep.  512. 

Additional  capital  stock  issued. 

This  question,  whether  additional  capital  stock  issued  by  a 
corporation  against  accumulated  earnings  and  profits  shall  belong 
to  the  life  tenant  or  remainderman,  has  naturally  been  a  prolific 
source  of  dispute  and  controversy.  In  trying  to  deal  fairly  and 
equitably  with  it,  the  courts  have  been  led  by  dijGEerent  theories 
and  varying  phases  under  which  the  issue  was  presented,  into 
irreconcilably  conflicting  opinions. 

Turning  to  those  decisions  which  are  controlling  or  at  least 
authoritative,  there  seem  to  be,  reasonably  well  defined,  two  rules 
which  we  may  utilize  in  measuring  the  rights  of  the  parties. 

First.  A  corporation  with  a  surplus  of  accumulated  profits, 
within  the  limits  of  good  faith,  has  the  power  either  to  distribute 
it  as  dividends,  or  to  retain  it  and  convert  it  into  capital. 

Second.  The  substance  and  intent  of  the  action  of  the  company 
as  evidenced  by  its  treatment  of  the  surplus  and  its  resolutions  in 
issuing  new  stock  against  it  will  be  considered  by,  if  not  control, 
the  courts  in  deciding  whether  such  issue  is  dividend  and  hence 
income  belonging  to  the  life  tenant  or  not.  If  the  company  pays 
money  or  issues  stock  as  a  distribution  of  profits,  it  will  ordinarily 
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go  to  tlie  life  tenant.  If  it  issues  stock  as  capital  and  appro- 
priates its  surplus  as  an  increase  of  the  capital  stock  of  tlie  con- 
cern, sucli  issue  will  be  held  to  inure  to  tlie  benefit  of  the  re- 
mainderman. Matter  of  Kernochan,  104  N.  Y.  618,  629,  630; 
Qihhons  v.  Mahon,  136  U.  S.  549 ;  McLouth  v.  Hunt,  154  N.  Y. 
179,  194;  Matter  of  Rogers,  161  id.  108;  Chester  v.  Buffalo 
C.  Mfg.  Co.,  70  App.  Div.  443. 

^  1350     Options  and  Privileges  to  Purchase  Stock  or  Bo.ids 
Allotted  to  a  Stockholder. 

Where  a  stockholder  is  granted  an  option  or  privilege  to  pur- 
chase additional  stock  or  bonds  at  an  advantageous  rate,  such  op- 
tion if  sold  realizes  principal  as  the  stock  or  bonds  would  be  if  the 
option  were  accepted.  Matter  of  Kernochan,  104  N.  Y.  618;- 
Matter  of  Boherts,  40  Misc.  Rep.  512  ;  Stewart  v.  Phelps,  71  App. 
Div.  91 ;  Robertson  v.  De  Brulatour,  111  id.  882. 

A  new  investment. 

"  The  first  of  these  funds  is  that  derived  from  the  sale  of  stock 
rights  and  options  issued  in  connection  with  corporate  stock 
owned  by  deceased,  which  passed  to  her  trustee.  Such  rights  or 
options  enabled  the  trustee  to  purchase  additional  stock  of  such 
corporation  on  advantageous  terms.  This  right  or  option  had  a 
market  value,  and  he  sold  it  instead  of  investing  new  money.  Had 
he  availed  himself  of  the  right  he  would  have  made  a  new  invest- 
ment, which  would  have  consisted  of  new  shares  of  stock  purchased 
at  par,  but  worth  more  than  par,  and  such  new  stock  would  have 
been  corpus.  Instead  of  thus  investing  he  sold  the  "  right "  for 
cash.  The  amount  realized  is  not  income  but  principal,  as  the 
stock  would  have  been  had  it  been  purchased  and  sold."  Matter  of 
Kernochan,  104  K  Y.  618;  Stewart  v.  Phelps,  71  App.  Div.  91; 
Matter  of  Roberts,  40  Misc.  Rep.  512. 

^  1351    Dividends    Declared   Before  Testator's   Death,   but 
Not  Payable  Until  After  His  Death. 

Testator  died  April  20th,  and  on  April  14th  a  dividend  was  de- 
clared payable  May  2d  —  held,  that  such  dividend  was  principal 
and  not  income.    Matter  of  Kernochan,  104  N.  Y.  618. 

Rents,  interest,  and  dividends  accruing  but  not  payable  at  testa- 
tor's death  are  income  going  to  the  widow  who  is  given  the  income 
70 
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of  the  residuary  estate.    Matter  of  Franklin,  26  Misc.  Eep.  107, 
56  N.  Y.  Supp.  858. 

E.  bequeathed  to  S.  for  life  ten  shares  of  ISTew  York  Central 
Eailroad  Ck)nipany  stock.  After  the  execution  of  the  will  and  be- 
fore testator's  death  said  company  issued  to  its  stockholders  inter- 
est certificates  which  were  not  payable  until  after  his  death  — 
held,  that  S.  acquired  no  right  or  interest  in  such  certificates. 
Brundage  v.  Brundage,  60  N.  Y.  544. 

^  1352    Proportionate    Share    of    Surplus    and    Undivided 
Profits. 

Where  bank  stock  was  sold  at  a  certain  sum  per  share  and  in 
addition  a  certain  sum  was  received  as  a  part  of  the  "  surplus  and 
undivided  profits,"  such  surplus  and  undivided  profits  are  income 
and  not  corpus.  Matter  of  Stevens,  47  Misc.  Eep.  560;  affd.,  Ill 
App.  Div.  773 ;  modified  in  187  N.  Y.  471. 

Proceeds  sale  of  realty  by  corporation. 

A  street  railroad  company  leased  its  lines  and  sold  some  real 
estate  —  held,  that  the  proceeds  of  such  sale  were  capital.  Matter 
of  Elting,  33  Misc.  Eep.  675,  68  N.  Y.  Supp.  1118. 

The  principal  amount  in  controversy,  a  very  large  sum,  received 
for  good  will  on  the  sale  of  the  works,  cannot  be  deemed  income, 
but  was  properly  awarded  to  principal  of  the  trust  as  an  apprecia- 
tion in  the  value  of  the  corpus.    Matter  of  Stevens,  187  N.  Y.  471. 
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property. 
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1365    Commissions  upon  resignation,  removal,  or  death  of  trustee. 
1366.  Commissions  on  income  may  be  retained  annually. 

^  1353     Concurrent  Jurisdiction  to  Take  and  Settle  the  Ac- 
counts of  Testamentary  Trustees. 

The  Supreme  Court  has  jurisdiction  concurrent  with  that  o£ 
Surrogate  Court  to  require  the  accounting  of  a  testamentary  trus- 
tee and  to  settle  such  account. 

The  jurisdiction  granted  to  the  surrogate  is  not  exclusive  and 
has  not  deprived  the  Supreme  Court  of  its  original  jurisdiction 
over  trusts  and  trustees.  Cass  v.  Cass,  61  Hun,  460,  16  E".  Y. 
Supp.  227,  41  I^.  Y.  St.  Rep.  36  ;•  Wager  v.  Wager,  89  N.  Y.  168 ; 
Wood  V.  Brown,  34  id.  337. 

By  express  provision  of  the  statute  a  judicial  settlement  of  the 
estate  cannot  be  compelled  in  the  Surrogate's  Court  until  one  year 
has  expired  since  the  will  was  admitted  to  probate.  §  2807, 
Code  Civ.  Pro. 

'No  proceeding  for  an  accounting  of  the  representative  in  the 
Supreme  Court  will  even  be  permitted  unless  special  reasons  are 
shown  why  such  an  accounting  cannot  or  ought  not  to  be  taken  in 
the  Surrogate's  Court.  That  court  is  the  proper  tribunal  for  such 
proceedings,  and  it  is  not  necessary  or  proper  to  remove  them  into 
another  court,  in  the  absence  of  special  reasons  which  required  that 
course  to  be  taken.  Matthews  v.  Studley,  17  App.  Div.  303,  45 
N.  Y.  Supp.  201;  affd.,  161  K  Y.  633. 

CI  1354    Intermediate  Accounting. 

Any  testamentary  trustee  may  at  any  time  file  an  intermediate 
account  which  will  be  a  landmark  along  the  line  of  the  execution. 
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of  the  trust  and  the  sole  purpose  of  which  will  be  to  give  informa- 
iion  to  the  beneficiary  and  in  no  way  relieve  the  trustee  from  lia- 
Mlity.  Such  an  account  should  disclose  the  nature  and  character 
•of  the  trust  property,  its  value,  the  income  derived  therefrom,  and 
■the  expenses  to  which  the  trust  is  subjected  in  its  management. 

By  section  2514,  subdivision  9,  Code  Civ.  Pro.,  an  intermediate 
■.account  is  defined  to  be  an  account  filed  in  the  surrogate's  office 
:f or  the  purpose  of  disclosing  the  acts  of  the  person  accounting  and 
the  condition  of  the  estate  or  fund  in  his  hands  and  not  made  the 
subject  of  a  judicial  settlement.  No  person  interested  except  the 
beneficiary  is  required  to  be  cited,  and  consequently  there  can  be 
no  adjudication  of  any  question  involved  nor  a  decree  made.  Han- 
cox  V.  Wall,  28  Hun,  214:;  Matter  ofHawley,  100  E".  Y.  206,  revg. 
36  Hun,  258. 

The  provisions  of  sections  2802  to  2820  inclusive,  Code  Civ. 
Pro.,  are  a  substantial  re-enactment  of  the  law  of  1867  as  amended 
"by  the  act  of  1871.  Cline  v.  Sherman,  78  Hun,  298,  29  JST.  Y. 
Supp.  909 ;  affd.,  144  K  Y.  601. 

Intermediate  accounting;   when  voluntary. 

Any  trustee  created  by  any  last  will  and  testament,  or  appointed  by  any 
competent  authority  to  execute  any  trust  created  by  such  last  will  and 
testament,  may  at  any  time  file  an  intermediate  account,  and  may  also 
annually  render  and  finally  judicially  settle  his  accounts  before  the  surro- 
gate of  the  county  having  jurisdiction  of  the  estate  or  trust,  in  the  manner 
provided  by  law  for  the  final  judicial  settlement  of  the  accounts  of  executors 
and  administrators,  and  may  for  that  purpose  obtain  and  serve  in  the  same 
manner  the  necessary  citations  requiring  all  persons  interested  to  attend 
such  final  settlement;  and  the  decree  of  the  surrogate  on  such  final  settle- 
ment may  be  appealed  from  in  the  manner  provided  for  an  appeal  from  a 
decree  of  a  surrogate's  court  on  the  final  settlement  of  the  accounts  of  an 
executor  or  administrator,  and  the  like  proceedings  shall  be  had  on  such  ap- 
peal; in  all  such  annual  accountings  of  such  trustees,  the  surrogate  before 
■whom  such  accounting  may  be  had  shall  allow  to  the  trustee  or  trustees  the 
same  compensation  for  his  or  their  services,  by  way  of  commission,  as  are 
allowed  by  law  to  executors  and  administrators,  besides  their  just  and 
reasonable  expenses  therein;  and  also  the  additional  allowance  provided  for 
in  section  twenty-five  hundred  and  sixty-two  of  this  act;  the  decree  of  the 
surrogate  on  such  final  annual  settlement  of  an  account  provided  for  in  this 
section,  or  the  final  determination,  decree  or  judgment  of  the  appellate  tri- 
■bunal  in  case  of  appeal,  shall  have  the  same  force  and  eflFect  as  the  decree  or 
judgment  of  any  other  court  of  competent  jurisdiction  on  the  final  settlement 
of  such  accounts,  and  of  the  matters  relating  to  such  trust  which  shall  have 
"been  embraced  in  such  accounts,  or  litigated  or  determined  on  such  settle- 
ment. §  2803,  Code  Civ.  Pro. 
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Where  a  trustee  pays  over  all  the  income  without  deducting  com- 
missions annually,  he  waives  hi«  right  to  annual  commissions,  and 
on  a  settlement  will  be  allowed  only  on  the  total  amount.  Conger 
V.  Conger,  105  App.  Div.  589;  afEd.,  185  IST.  Y.  554;  Spencer  v. 
Spencer,  38  App.  Div.  403. 

It  is  good  practice  to  hare  a  separate  accounting  for  each  trust 
fund  where  the  funds  have  been  actually  separated.  Matter  of 
Willetts,  112  N.  Y.  289,  modifying  9  W.  Y.  St.  Rep.  321. 

An  immediate  account  of  a  trustee  may  be  the  subject  of  inves- 
tigation under  objections  filed  as  to  its  correctness,  but  not  as  to 
his  alleged  improper  disposition  of  a  part  of  the  assets.  GlasJcin 
V.  Sheehy,  2  Dem.  289. 

Sureties  may  file  objections  to  the  account  since  they  are  re- 
quired to  be  cited  as  persons  interested.  Matter  of  Sill,  41  Misc. 
Eep.  270. 

Contents  of  petition  which  are  declared  as  sufficient  to  give  ju- 
risdiction.   Matter  of  McCarter,  94  N.  Y.  558. 

^  1355     Intermediate  Account  —  When  Compulsory. 

Upon  the  petition  of  a  person  interested,  absolutely  or  contingently,  in 
the  estate  or  fund  in  the  hands  of  a  testamentary  trustee,  or  in  the  appli- 
cation thereof,  or  of  the  income  or  other  proceeds  thereof,  the  surrogate  may, 
in  his  discretion,  make,  at  any  time,  an  order  requiring  a  testamentary 
trustee  to  render  an  intermediate  account.  §  2803,  Code  Civ.  Pro. 

Where  the  petition  contains  a  prayer  for  general  relief  coupled 
with  a  demand  for  payment  of  money,  the  surrogate  may  grant  a 
compulsory  accounting.  Matter  of  Odell,  52  Hun,  88,  4  N.  Y. 
Supp.  859,  22  :«".  Y.  St.  Eep.  498. 

An  application  for  payment  of  income  of  a  trust  fund  left  for 
the  support  of  an  infant  may  be  made  under  this  section.  Matter 
of  McGormick.  40  App.  Div.  73,  57  N.  Y.  Supp.  548 ;  affd.,  163 
K  Y.  551. 

Where  executors  hold  a  fund  in  trust  but  have  never  accounted, 
they  may  be  proceeded  against  under  section  2722,  Code  Civ.  Pro., 
as  executors  or  under  this  section  as  trustees.  Matter  of  TJnder- 
Ull,  35  App.  Div.  434,  54  IST.  Y.  Supp.  967;  affd.,  158  IST.  Y.  721. 

A  trustee  authorized  to  expend  money  for  the  education  of  an 
infant  should  act  without  an  order  of  the  court  directing  each  pay- 
ment.   Matter  of  Bothaug,  51  Misc.  Kep.  548. 
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^  1356    Petition  to  Compel  Payment  of  Debt,  Legacy,  etc. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the  payment  of 
money,  or  the  delivery  of  personal  property,  by  a  testamentary  trustee,  he 
may  present  to  the  surrogate's  court  a  written  petition,  duly  verified,  setting 
forth  the  facts  which  entitle  him  to  the  payment  or  delivery,  and  praying 
for  a  decree,  directing  payment  or  delivery  accordingly;  and  that  the  testa- 
mentary trustee  may  be  cited  to  show  cause,  why  such  a  decree  should  not 
be  made.  If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a 
contingency,  or  after  the  expiration  of  a  certain  time,  he  must  show  in  his 
petition,  that  his  right  to  the  money  or  other  property  has  become  absolute. 
Upon  the  presentation  of  the  petition,  the  surrogate  must  issue  ,a  citation 
accordingly.  §  2804,  Code  Civ.  Pro. 

Where  executors  are  given  an  estate  in  trust  with  discretion  to 
apply  some  of  the  principal  to  the  support  of  an  infant  daughter 
of  testator,  the  surrogate  has  jurisdiction  to  require  the  applica- 
tion of  some  part  of  the  principal  when  it  is  shown  that  the  exec- 
utors are  not  acting  fairly  and  honestly  in  refusing  to  make  such 
application.  Matter  of  Berry,  5  Dem.  458 ;  Banning  v.  Gunn,  4 
Dem.  337. 

The  trustees  cannot  be  compelled  to  reimburse  a  general  guard- 
ian for  past  maintenance  of  the  ward.  Matter  of  Scherrer,  24 
Misc.  Eep.  351,  53  K  Y.  Supp.  714. 

The  assignee  of  a  legacy  or  interest  cannot  maintain  this  pro- 
ceeding.   Tilden  v.  Daws,  3  Dem.  240. 

^  1357     Proceedings  upon  Return  of  Citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  if 
the  testamentary  trustee  files  a  written  answer,  duly  verified,  setting  forth 
facts,  which  show  that  it  is  doubtful,  whether  the  petitioner's  claim  is  valid 
and  legal,  and  denying  its  validity  or  legality,  absolutely  or  upon  his  infor- 
mation and  belief,  a  decree  must  be  made,  dismissing  the  petition,  without 
prejudice  to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of  the  parties,  and 
must  make  such  a  decree  in  the  premises,  as  justice  requires.  In  a  proper 
case,  the  decree  may  require  the  testamentary  trustee,  who  is  unable  to  de- 
liver personal  property  t«  which  the  petitioner  is  entitled,  to  pay  the  value 
thereof.  §  ^-805,  Code  Civ.  Pro. 

FTOceedings  to  compel  payment  under  section  2805. 

Where  a  beneficiary  asks  for  an  order  directing  the  trustee  to 
pay  over  a  part  of  the  trust  fund  for  his  support,  etc.,  and  the 
trustee  files  a  written  sworn  answer  denying  that  the  beneficiary 
is  in  need  of  such  payment,  the  petition  should  be  dismissed.  Mat- 
ter of  Stevens,  20  Misc.  Eep.  157,  45  N.  Y.  Supp.  908. 
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Character  of  evidence  by  which  amount  needed  for  support  can 
be  ascertained  discussed.  Schuler  v.  Post,  18  App.  Div.  374,  80 
N.  Y.  St.  Rep.  18,  46  K  Y.  Supp.  18. 

An  answer  that  raises  an  issue  as  to  the  right  to  commission  is 
sufficient  to  oust  the  court  of  jurisdiction  to  compel  payment. 
Hurlhurt  v.  Durant,  88  IST.  Y.  121. 

An  assignee  of  an  interest  in  a  trust  fund  is  not  a  person  "  en- 
titled by  the  terms  of  the  will  to  the  payment  of  money  "  and 
cannot  maintain  this  proceeding.    Tilden  v.  Dows,  3  Dem.  240. 

Where  the  answer  provided  for  by  section  2805,  Code  Civ.  Pro., 
is  filed  the  proceeding  should  be  dismissed.  Matter  of  Odell,  52 
Hun,  88,  4  N.  Y.  Supp.  859,  22  N.  Y.  St.  Eep.  498. 

An  allegation  in  an  answer  that  there  is  a  suit  pending  in  Su- 
preme Court  between  the  trustee  and  the  petitioner  and  others  to 
settle  conflicting  claims  to  the  fund  and  the  income  is  not  a  suffi- 
cient answer.    Matter  of  McCarter^^^  ~S.  Y.  558. 

Where  the  answer  contains  an  allegation  that  the  trust  income 
has  been  assigned,  the  validity  of  the  petitioner's  claim  is  not  ef- 
fectually denied,  since  such  income  cannot  be  legally  assigned. 
Matter  of  Foster,  37  Misc.  Eep.  581,  75  N.  Y.  Supp.  1067. 

^  1358     Other  Persons  Interested  to  be  Cited. 

Where  it  appears,  upon  the  presentation  of  a  petition  as  prescribed  in  the 
last  section  but  one,  that  a  decree,  made  pursuant  to  the  prayer  thereof, 
might  affect  the  rights  of  other  persons,  with  respect  to  the  estate  or  fund 
held  by  the  testamentary  trustee,  the  citation  must  also  be  directed  to  those 
persons.  Where  that  fact  appears,  upon  the  return  of  the  citation,  or  upon 
the  hearing,  and  it  also  appears  presumptively  that  the  petitioner  is  en- 
titled to  a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  must 
te  brought  in  by  a  supplemental  citation,  before  a  decree  is  made. 

§  2806,  Code  Civ.  Pro. 

Alleged  creditors  should  be  brought  in  if  the  fund  has  not  been 
judicially  determined.    Beehman  v.  Vanderveer,  3  Dem.  '221. 

^  1359     When  Surrogate  May  Compel  Judicial  Settlement. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from  time  to 
time,  compel  a  judicial  settlement  of  the  account  of  a  testamentary  trustee: 

1.  Where  one  year  has  expired,  since  the  will  was  admitted  to  probate. 

2.  Where  the  trustee  has  been  removed,  or  for  any  other  reason,  his  powers 
have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts,  created 
by  the  terms  of  the  will,  have  been  executed,  or  are  ready  to  be  executed; 
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so  that  the  persons  beneficially  interested  are,  by  the  terms  of  the  will,  or 
by  operation  of  law,  entitled  to  receive  any  money  or  other  personal  property 
from  the  trustee.  §  2807,  Code  Civ.  Pro. 

The  application  need  not  ask  for  payment  of  the  debt  or  claim, 
but  may  simply  ask  for  a  judicial  settlement.  Matter  of  McCor- 
mich,  27  Misc.  Eep.  416,  59  N.  Y.  Supp.  374. 

Who  may  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed'  in  the  last 
section,  and  that  the  testamentary  trustee  may  be  cited  to  show  cause,  why 
he  should  not  render  and  settle  his  account,  may  be  presented,  by  any  person 
beneficially  interested  in  the  execution  of  any  of  the  trusts;  or  by  any 
person  in  behalf  of  an  infant  so  beneficially  interested;  or  by  a  surety  in  the 
bond  of  the  testamentary  trustee,  given  as  prescribed  in  this  title,  or  by  the 
legal  representative  of  such  a  surety.  Upon  the  presentation  of  the  peti- 
tion, the  surrogate  must  issue  a,  citation  accordingly,  unless  the  account  of 
the  testamentary  trustee  has  been  judicially  settled,  within  a  year  before  the 
petition  is  presented;  in  which  case,  the  surrogate  may,  in  his  discretion, 
entertain,  or  decline  to  entertain,  the  petition.  §  2808,  Code  Civ.  Pro. 

A  trustee  who  has  been  removed  may  be  required  to  account 
by  his  successor,  as  such  removal  is  equivalent  to  revoking  the 
letters,  and  section  2606,  Code  Civ.  Pro.,  applies  to  such  a  case. 
A  decree  on  such  accounting  will  bind  the  sureties  although  not 
cited.     Matter  of  Storm,  84  App.  Div.  552. 

Where  an  estate  has  been  distributed  so  far  as  the  free  assets 
are  concerned  and  the  undistributed  assets  cannot  be  distributed 
or  realized  upon  without  great  loss  to  the  estate,  the  surrogate 
will  be  upheld  in  exercising  his  discretion  not  to  order  an  account- 
ing.    Matter  of  Withers,  23  App.  Div.  404,  48  N.  Y.  Supp.  169. 

No  special  guardian  is  required  to  be  appointed  for  an  infant 
in  whose  behalf  application  for  a  judicial  settlement  is  made, 
unless  the  application  is  contested.  Matter  of  Wood,  5  Dem. 
345,  7  K  Y.  St.  Eep.  721. 

^  1360     Proceedings  upon  Return  of  Citation. 

Sections  2727  and  2728  of  this  act  apply  to  the  proceedings  upon  a  cita- 
tion, issued  as  prescribed  in  the  last  section,  and  to  the  testamentary  trustee 
to  whom  the  citation  is  directed.  §  2809,  Code  Civ.  Pro. 

Jurisdiction  is  coextensive  with  that  of  executors  on  an  ac- 
counting and  the  surrogate  has  jurisdiction  to  determine  whether 
a  trust  has  been  merged  by  a  valid  release.  Matter  of  U.  8. 
Trust  Co.,  175  N.  Y.  304,  revg.  upon  that  pdint  80  App.  Div.  77. 
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Appointment  of  special  guardian  where  application  is  made  by  infant. 

Upon  the  return  of  a  citation  where  an  application  has  been 
made  upon  behalf  of  an  infant  if  the  representative  makes  petition 
for  a  voluntary  accounting  no  action  is  required  upon  the  applica- 
tion for  a  compulsory  accounting  and  no  special  guardian  for  the 
infant  need  be  appointed. 

If  the  representative  upon  the  return  of  the  citation  does  not 
file  a  petition  for  a  voluntary  settlement  but  disputes  the  right 
of  the  applicant  to  have  the  order  for  a  compulsory  accounting  a 
special  guardian  should  then  be  appointed  for  the  infant. 

If  no  opposition  is  made  by  the  representative  an  order  for  an 
accounting  may  be  made  without  the  appointment  of  a  special 
guardian  for  the  infant  but  one  must  be  appointed  when  the 
proceeding  comes  on  for  hearing.  Moiter  of  Wood,  5  Dem.  345, 
7  N.  Y.  St.  Eep.  721. 

Defense  of  the  Statute  of  Limitations. 

The  statute  does  not  run  between  the  beneficiary  and  trustee 
of  an  express  trust,  such  as  was  created  by  the  will  of  the  de- 
cedent, unless  there  has  been  a  distinct  disavowal  or  repudiation 
of  the  relationship  by  the  trustee,  clearly  and  unmistakably  con- 
veyed to  the  cestui  que  trust.  Kane  v.  Bloodgood,  7  Johns.  Ch. 
90;  Matter  of  McCormick,  27  Misc.  Eep.  416,  59  N.  Y.  Supp. 
374. 

The  Statute  of  Limitations  does  not  begin  to  run  against  a 
beneficiary  until  the  trustee  has  openly  to  the  knowledge  of  the 
beneficiary,  renounced,  disclaimed,  or  repudiated  the  trust.  Mat- 
ter of  Camp,  126  IST.  Y.  377 ;  Lammer  v.  Stoddard,  103  IST.  Y. 
672. 

^  1361    Judicial  Settlement  on  Petition  of  Trustee. 

When  one  year  has  expired  since  the  probate  of  the  will,  or  when  the 
trusts,  or  one  or  more  distinct  and  separate  trusts,  created  by  the  will,  have 
been,  or  are  ready  to  be,  fully  executed,  a  testamentary  trustee  may  pre- 
sent to  the  surrogate's  court  a  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  that  his  account  may  be  judicially  settled;  and  that  all  the 
persons  who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the  will, 
or  by  operation  of  law,  to  share  in  the  fund,  or  in  the  proceeds  of  property 
held  by  the  petitioner,  as  a  part  of  his  trust,  may  be  cited  to  attend  the 
settlement.  Thereupon  the  surrogate  must  issue  a  citation  accordingly. 
Sections  2729,  2730,  and  2731  of  this  act  apply  to  the  proceedings  upon  the 
return  of  a  citation  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled.    Any  person,  although  not 
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named  in  the  citation,  who  is  beneficially  interested  in  the  estate  or  fund 
which  came  to  the  petitioner's  hands,  or  in  the  proceeds  thereof,  or  in  the 
application  of  that  estate  or  fund,  or  of  the  proceeds  thereof,  is  entitled  to 
appear  upon  the  heaning,  and  thus  make  himself  a  party  to  the  special 
proceeding.  §  2810,  Code  Civ.  Pro. 

Expense  of  bond. 

Any  receiver,  assignee,  guardian,  trustee,  committee,  executor  or  adminis- 
trator or  person  appointed  under  section  ninety- one  of  the  real  property 
law  or  under  section  eight  of  the  personal  property  law  required  by  law  to 
give  a  bond  as  such  may  include  as  a  part  of  his  necessary  expenses  such 
reasonable  sum  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon  as  such  court  or  judge  allows.  A 
trustee  of  an  express  trust  is  entitled,  and  two  or  more  trustees  of  such  a 
trust  are  entitled,  to  be  apportioned  between  or  among  them  according  to  the 
services  rendered  by  them  respectively,  as  compensation  for  services  as  such, 
over  and  above  expenses,  to  commissions  as  follows,-  For  receiving  and  pay- 
ing out  all  sums  of  principal  not  exceeding  one  thousand  dollars,  at  the  rate 
of  five  per  centum.  For  receiving  and  paying  out  any  additional  sums  of 
principal  not  exceeding  ten  thousand  dollars,  at  the  rate  of  two  and  one- 
half  per  centum.  For  receiving  and  paying  out  all  sums  of  principal  above 
eleven  thousand  dollars,  at  the  rate  of  one  per  centum.  And  for  receiving 
and  paying  out  income  in  each  year,  at  the  like  rates.  In  all  cases  a  just 
and  reasonable  allowance  must  be  made  for  the  necessary  expenses  actually 
paid  by  such  trustee  or  trustees.  If  the  value  of  the  principal  of  the  trust 
estate  or  funds  equals  or  exceeds  one  hundred  thousand  dollars,  each  such 
trustee  is  entitled  to  the  full  commission  on  prinicpal,  and  on  income  for 
each  year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are  more 
than  three,  in  which  case  three  full  commissions  at  the  rates  aforesaid  must 
be  apportioned  between  or  among  them  according  to  the  services  rendered  by 
them  respectively.  If  the  instrument  creating  the  trust  provides  specific 
compensation  for  the  services  of  the  trustee  or  trustees,  no  other  compen- 
sation for  such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall, 
before  receiving  any  compensation  for  such  services,  by  a  written  instru- 
ment duly  acknowledged,  renounce  such  specific  compensation. 

Part  of  §  3320,  Code  Civ.  Pro, 
Who  shall  be  cited. 

Where  a  beneficiary  dies,  his  representative  is  a  necessary  party 
to  an  accounting.  Matter  of  Smith,  68  Hun,  530,  52  IST.  T.  St. 
Eep.  Y72. 

Rights  of  after-born  persons  in  same  class. 

Bequest  in  trust  for  grandchildren  (naming  them)  held  to 
include  an  after-born  grandchild.  Matter  of  Butler,  50  Misc. 
Rep.  229. 

Right  to  intervene. 

Any  interested  person  has  the  same  right  to  apply  to  make  him- 
self a  party  that  a  person  has  on  the  judicial  settlement  by  an 
executor  or  administrator. 
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A  person  wishing  to  intervene  who  is  not  authorized  to  do  so 
has  no  right  to  make  any  motion  in  the  case  prior  to  the  "  hear- 
ing."   Matter  of  Wood,  5  Dem.  345,  7  N.  Y.  St.  Rep.  721. 

Chaiging  trustee  with  waste. 

Where  a  trustee  is  merely  passive  and  simply  does  not  ob- 
struct the  collection  by  his  associate,  he  is  not  liable  for  the  lat- 
ter's  waste,  if  guilty  of  no  negligence  himself.  Bruen  v.  Gillet, 
115  isr.  Y.  10;  Matter  of  Mallon,  43  Misc.  Eep.  569;  Croft  v. 
Williams,  88  IST.  Y.  384. 

A  trustee  is  not  responsible  for  the  conduct  of  his  cotrustee 
where  the  trust  estate  was  managed  exclusively  by  such  co- 
trustee. Meldon  v.  Devlin,  20  Misc.  Eep.  56,  45  IST.  Y.  Supp. 
333. 

Charging  interest. 

Method  of  computing  interest  chargeable  to  trustees  where  they 
have  made  advancements  stated.     King  v.  Talbot,  40  IS".  Y.  76. 

Allowances  for  counsel  fee. 

Where  a  trustee  has  been  negligent  in  keeping  his  accounts,  so 
that  more  time  of  his  attorney  has  been  required  in  preparing 
the  accounts,  full  compensation  for  attorney's  fees  should  not  be 
allowed  payable  from,  the  estate.  Matter  of  Van  De  Veer,  63 
App.  Div.  495,  71  K  Y.  Supp.  849. 

^  1362     Trustees  —  No  Commission  on  Land  Not  Sold. 

Trustees  are  not  entitled  to  commission  on  land  devised  over 
which  they  have  a  power  of  sale  which  they  have  not  exercised. 
Phoenix  v.  Livingston,  101  IS".  Y.  451,  23  Barb.  209,  questioned. 

Eeal  estate  coming  into  the  hands  of  executors  or  trustees  and 
being  treated  as  personalty,  and  accepted. by  legatees  as  such  by 
their  taking  deed  and  giving  back  a  receipt  for  their  legacies,  is 
subject  to  commissions  of  the  trustees.  Matter  of  Buchanan,  5 
K  Y.  St.  Eep.  351. 

Amendment  of  1904  does  not  permit  commissions  on  unsold  real  estate. 

It  was  not  the  intention  of  the  Legislature  to  change  the  law 
and  to  permit  the  value  of  unsold  real  estate  to  be  computed  in 
determining  whether  or  not  the  trust  fund  exceeded  $100,000  in 
value.  The  language  used  by  the  amendment  in  providing  for 
the  payment  of  commissions  is  "  for  receiving  and  paying  out  all 
sums  of  principal."    Eeal  property  is  not  a  "  sum  of  principal " 


1  1362  Commissions  of  Tetjstees.  1116 

wliicli  can  be  paid  out.  Finally,  tlie  section  provides,  "  if  the 
value  of  the  principal  of  the  trust  estate  or  fund  equals  or  ex- 
ceeds $100,000,"  then  full  commissions  shall  be  granted  to 
several  trustees,  not  exceeding  three.  The  word  "  principal "  in 
the  latter  phrase  is  used  in  a  different  sense  than  in  the  former, 
and  relates  to  the  fund  which  is  to  be  paid  over  either  in  cash  or 
its  equivalent  in  securities.  Chisolm  v.  Hamersley,  114  App. 
Div.  569. 

Where  after  citation  is  issued,  the  petitioner  willfully  refrains 
from  serving  the  citation,  the  surrogate  may  dismiss  the  proceed- 
ings under  his  power  given  by  section  2481,  subd.  11,  Code  Civ. 
Pro.    Matter  of  Friedell,  46  N.  Y.  Supp.  787. 

Commissions  for  reeeiving  may  be  allowed  on  securities  received  but  not 
converted  into  cash. 

The  Legislature  passed  the  act  of  1904,  which  in  express 
terms  awarded  to  trustees  of  express  trusts  commissions,  and  in- 
stead of  using  the  language  which  had  before  been  used  in  rela- 
tion to  executors'  commissions  and  which  the  Court  of  Appeals 
have  construed  so  as  to  award  commissions  only  when  the  prop- 
erty had  been  received  and  turned  into  money,  or  accepted  by  the 
residuary  legatee  as  money,  it  provided  that  a  trustee  of  an  ex- 
press trust  is  entitled,  as  compensation  for  services  as  such,  over 
and  above  expenses,  to  commissions  as  follows :  "  For  receiving 
and  paying  out  all  sums  of  principal,"  etc.  "All  sums  of  prin- 
cipal "  would  apply  as  well  to  securities  in  bulk  as  it  would  to 
money  received.  The  principal  of  the  trust  consists  of  the 
securities  in  which  the  trust  is  invested,  and  whether  they  are 
turned  over  to  the  trustees  in  specie  or  money,  it  seems  to  me 
that  in  either  case  the  trustees  have  received  the  principal  of  the 
estate,  and  as  the  section  gives  to  a  trustee  of  an  express  trust 
commissions  based  upon  the  sums  of  principal,  it  would  seem  that 
he  is  entitled  to  one-half  commissions  for  receiving  the  securities 
in  which  the  estate  is  to  remain  invested  immediately  upon  their 
receipt. 

Considering  the  services  that  the  trustees  render  for  which  they 
are  entitled  to  this  commission,  I  think  this  provision  a  reasonable 
one.  When  the  securities  are  turned  over  to  the  trustees,  they 
must  see  that  they  are  properly  transferred  so  as  to  protect  the 
estate  and  that  arrangements  are  definitely  made  for  the  con- 
tinuance of  the  trust.  The  trust  then  continues  without  further 
action  by  the  trustees  so  far  as  these  securities  are  concerned,  the 
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trustees  merely  receiving  in  tlie  meantime  the  interest  and  turn- 
ing it  over  to  those  entitled  to  it  until  the  termination  of  the  trust, 
when  the  securities  have  to  be  transferred  to  those  entitled  to 
them.  The  mere  fact  that  a  reinvestment  may  be  necessary  dur- 
ing the  continuance  of  the  trust,  the  securities  being  paid  off,  or 
of  its  being  necessary  to  sell  them  and  reinvest  the  proceeds, 
would  not,  of  course,  entitle  the  trustees  to  any  additional  com- 
pensation, that  being  incident  to  the  proper  performance  of  the 
duties  of  the  trust.  I  think,  therefore,  that  in  view  of  what  has 
been  said  in  the  cases  before  cited,  under  section  3320  of  the 
Code,  as  amended  by  chapter  755  of  the  Laws  of  1904, 
where  specific  personal  property  has  been  given  to  a  trustee  in 
trust,  to  receive  the  rents  and  profits  for  the  benefit  of  a  life 
beneficiary,  and  such  securities  are  received  and  held  by  the  trus- 
tees, the  trustees  are  entitled  to  one-half  commissions  for  receiv- 
ing it  immediately  upon  the  receipt  of  the  property,  out  of  the 
corpus  of  the  estate.  Robertson  v.  De  Brulatour,  111  App.  Div. 
882 ;  affd.,  188  K  T.  301. 

^  1363     Basis  of  Computation  of  Commissions. 

Trustees  are  entitled  to  commissions  for  receiving  all  moneys 
which  constitute  the  corpus  of  the  estate,  and  any  additions  thereto 
from  increase  of  any  kind,  and  thus  the  moneys  upon  which  com- 
missions are  to  be  computed  can  never  exceed  the  gross  amount 
of  the  estate  and  its  net  income;  and  the  moneys  paid  out  on 
which  commissions  may  be  computed  are  the  moneys  paid  out  of 
the  estate  for  debts,  expenses  of  administration,  and  to  legatees 
or  other  beneficiaries,  moneys  which  operate  to  diminish  the  es- 
tate as  it  exists  in  the  hands  of  the  trustees  and  pass  out  of  and 
away  from  the  estate.  This  rule  excludes  commissions  upon  in- 
vestments and  reinvestments  and  moneys  disbursed  and  received 
in  the  conduct  of  a  business  carried  on  to  produce  net  income. 
Beard  v.  Beard,  140  K  Y.  260. 

Trust  estates  of  more  than  $100,000. 

Income  cannot  be  added  to  the  principal  to  make  the  fund  over 
$100,000  for  the  purpose  of  allowing  more  than  one  commission. 
Slosson  V.  Naylor,  2  Dem.  257. 

See  amendment  of  1892,  including  income.  Slosson  v.  Naylor 
followed,  and  Hancox  v.  Meelcer  (95  !N".  Y.  528),  distinguished 
in  Andrews  v.  Goodrich  (3  Dem.  245). 
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Trustee  died  and  his  executor  claimed  commissioii  on  the 
corpus  of  the  trust  estate  consisting  of  securities  received  from 
the  executor  and  not  converted  into  cash  —  disallowed.  Linsly  v. 
Bogart,  87  Hun,  137,  67  N.  Y.  St.  Eep.  653;  afid.,  152  N.  Y. 
646. 

Trustee  dying  and  accounting  by  his  executor  not  allowed  com- 
mission on  principal  not  converted  and  paid  out  during  his  life. 
Allowance  for  receiving  questioned.  Matter  of  Todd,  64  App. 
Div.  436,  72  N.  Y.  Supp.  277. 

Final  accounting  by  testamentary  trustees,  estate  over  $100,000 
—  heldj  that  the  trustees  were  entitled  to  commission  on  the 
amount  received  at  half  rates,  and  upon  the  amount  paid  out  or 
which  by  the  decree  they  were  directed  to  pay  out  or  deliver  over 
to  the  beneficiaries  at  half  rates.     Ward  v.  Ford,  4  Eedf.  34 

The  trustee  died,  and  accounting  was  had  and  his  executors 
claimed  commissions,  which  were  allowed  at  half  rate  for  receiv- 
ing, but  disallowed  for  the  balance,  it  being  held  that  the  paying 
over  of  the  estate  to  the  substituted  trustee  was  not  such  a  paying 
out  as  entitled  the  executors  of  the  deceased  trustee  to  commission 
thereon.  Palmer  v.  Dunham,  24  IsT.  Y.  St.  Rep.  997,  6  N.  Y. 
Supp.  262 ;  Matter  of  Todd,  64  App.  Div.  435. 

J.  and  T.  were  executors  and  trustees  of  an  estate  of  over 
$100,000.  In  1876  they  accounted  as  executors  and  received  the 
corpus  of  the  estate  as  trustees  upon  three  trusts,  each  being  over 
$100,000.  T.  died  in  1878  and  J.  continued  to  act  as  sole  trus- 
tee and  made  and  settled  his  annual  account  in  1882,  and  at 
that  time  application  was  made  to  the  surrogate  for  the  allowance 
of  commissions  to  J.  and  the  representatives  of  T.  upon  the 
capital  of  the  trusts  for  receiving  the  same.     Allowed. 

Apparently  nothing  was  apportioned  or  allowed  for  any  service 
rendered  after  the  death  of  the  trustee  T. 

^  1364    Each  Trust  Less  than  $100,000. 

Where  an  original  estate  of  more  than  $100,000  is  divided  into 
several  trust  funds,  each  being  less  than  $100,000,  each  trust  con- 
stitutes an  estate  by  itself.  The  basis  upon  which  the  commission 
of  the  trustees  should  be  computed  is  the  value  of  the  property 
and  income  of  each  trust,  separately  considered,  without  reference 
to  the  property  of  other  trusts,  or  that  of  the  original  estate  from 
which  they  sprung.  The  statute  does  not  mean  that  the  value  of 
the  original  estate  should  follow  each  of  the  trusts  springing  there- 
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from,  but  that  eacli  of  the  latter  should  stand  by  itself  and  the 
commissions  of  the  trustees  thereof  be  allowed  according  to  the 
value  of  the  assets  belonging  exclusively  thereto.  Matter  of  John- 
son, 170  ]Sr.  Y.  139,  modifying  57  App.  Div.  494,  67  K  Y.  Supp. 
1004. 

Unless  a  trust  estate's  annual  income  amounts  to  $100,000  the 
trustees  are  together  entitled  to  only  one  commission  en  income. 
Matter  of  Holbrook,  39  Misc.  Eep.  139,  78  N.  Y.  Supp.  972 , 
Matter  of  Willetts,  112  N".  Y.  289,  modifying  9  N.  Y.  St.  Eep. 
321. 

This  case  is  criticized  in  Matter  of  Hunt,  41  Misc.  Eep.  72,  83 
K  Y.  Supp.  652. 

Intermediate  accounting  by  two  surviving  trustees  for  their  acts 
and  those  of  their  deceased  cotrustee.  The  fund  was  more  than 
$100,000,  but  the  income  was  not  that  amount  in  any  one  year  — 
three  full  commissions  had  been  deducted  each  year,  and  such 
action  was  held  proper.  It  does  not  appear  when  the  third  trus- 
tee died.    Matter  of  Hunt,  41  Misc.  Eep.  72. 

^  1365     Commissions  on  Resignatien. 

In  Matter  of  Allen  (96  N.  Y.  327),  one  trustee  was  seeking  to 
resign  and  complained  that  the  allowance  of  commissions  was  too 
small,  while  other  parties  claimed  that  none  should  have  been 
allowed.  The  court  said :  "  The  principal  care  may  have  de- 
volved upon  the  other  trustees,  but  this  is  not  material.  The 
testator  thought  proper  not  only  to  create  the  trust,  but  he  re- 
quired for  its  execution  three  trustees,  and  the  law  now  permits 
compensation  to  persons  placed  in  that  situation,  and  who  serve  to 
the  end  of  the  trust  without  regard  to  the  actual  trouble  or  labor  to 
which  they  have  been  put.  It  is  true  the  petitioner  cannot  claim 
on  that  ground.  He  does  not  intend  to  continue.  Compensation, 
therefore,  cannot  be  claimed  as  of  course,  and  if  allowed  must  be 
measured  by  a  different  rule  from  that  which  the  law  applies  when 
the  trusts  have  been  fully  executed." 

Trustees  —  Conunission  and  expenses  on  resignation. 

If  a  testator  trustee  be  allowed  to  resign  he  must  accept  such  con- 
dition as  to  commission  as  the  court  may  make.  Matter  of  Allen, 
96  ]Sr.  Y.  327;  Matter  of  Curtiss,  15  Misc.  Eep.  545,  73  IST.  Y. 
St.  Eep.  124,  37  IST.  Y.  Supp.  586;  Matter  of  Fish,  45  Misc.  Eep. 
298. 
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A  trustee  accounting  for  the  purpose  of  resigning  and  having 
his  letters  revoked  cannot  be  allowed  from  the  trust  fund  costs 
and  counsel  fees.    Brautigam  v.  Escher^  2  Dem.  269. 

A  surrogate  has  jurisdiction  to  take  an  accounting  and  fix  the 
commission  of  a  trustee  asking  to  resign.  Conant  v.  Wright,  22 
App.  Div.  216,  48  N.  Y.  Supp.  422 ;  affd.,  162  JST.  Y.  635. 

Additional  compensation. 

Where  one  person  vras  selected  to  manage  a  trust  and  it  was 
agreed  that  he  should  receive  a  certain  compensation,  and  ac- 
counts were  rendered  containing  such  charge,  additional  compen- 
sation to  the  other  trustees  by  way  of  commissions  will  not  be 
allowed.    Savage  v.  Sherman,  24  Hun,  307 ;  affd.,  87  N.  Y.  277. 

Commissions  to  the  estate  of  a  deceased  trustee. 

The  deceased  trustee  having  received  the  estate  and  administered 
it  until  his  death  is  entitled  to  be  paid  for  the  services  rendered, 
and  there  should  be  allowed  to  his  representative  full  commission 
upon  all  sums  received  and  paid  out,  and  one-half  commission  on 
all  sums  of  principal  and  income  received  but  not  paid  out. 

He  is  not  entitled  to  be  paid  for  turning  over  the  principal  to 
the  substituted  trustee  nor  in  theory  to  his  cotrustee  if  one  sur- 
vives. Matter  of  Fish,  45  Misc.  Eep.  298 ;  Matter  of  Todd,  64 
App.  Div.  435  •  Palmer  v.  Dunham,  24  IST.  Y.  St.  Eep.  %^1 ;  Atlarv- 
tic  Trust  Co.  v.  Powell,  50  IST.  Y.  Supp.  866. 

The  distinction  seems  to  be  that  if  a  trustee  resigns  he  forfeits 
all  right  to  commissions  and  can  receive  nothing  for  his  services 
or  must  accept  such  sum  as  the  court  sees  fit  to  give,  while  if  a 
trustee  dies  he  is  entitled  to  one-half  commissions  for  receiving 
and  nothing  for  paying  over.  Linsly  v.  Bogart,  67  IST.  Y.  St.  Eep. 
653,  opinion  of  referee  there  given;  affd.,  152  IST.  Y.  646,  without 
opinion;  Matter  of  Fish,  45  Misc.  Eep.  298. 

Commissions  can  be  allowed  only  to  trustees  in  office. 

Where  a  trustee  dies,  resigns,  or  is  removed  before  the  com- 
pletion of  his  duties  he  is  not  entitled  to  draw  a  full  commission 
either  for  himself  or  for  the  benefit  of  his  associates.  In  such 
cases  the  amount  of  compensation  to  be  allowed  is  not  measured 
by  sections  2730  and  3320,  Code  Civ.  Pro.,  but  is  in  the  discre- 
tion of  the  surrogate.  The  trustees  to  whom  commissions  are  to 
be  awarded  under  those  sections  are  those  who  are  such  at  the 
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time  of  the  judicial  settlement,  and  not  those  who  may  have  been 
such  at  some  prior  time,  and  who  for  any  cause  are  no  longer 
before  the  court  as  such  officers.  Matter  of  McCormich,  46  Misc. 
Eep.  386. 

^  1366     Commissions  on  Income  Should  be  Paid  from  In- 
come, Not  Principal. 

Residue  to  executors  in  trust  to  apply  income  to  support  of 
widow;  upon  death  of  widow  and  distribution  commissions  are 
to  be  taken  from  income  and  not  from  corpus.  Matter  of  Cam^ 
mann,  2  Dem.  211  ^  Stuhls  v.  Stubbs,  4  Eedf.  170 ;  Mount  v. 
Mount,  2  Eedf.  406,  disapproved. 

A  fund  is  chargeable  with  commissions  and  taxes  which  is  set 
apart  and  the  income  thereof  given  without  any  particular  amount 
being  specified,  but  where  the  amount  is  specified  as  in  the  case 
of  an  annuity,  the  fund  must  bear  the  commissions  and  expenses. 
Lansing  v.  Lansing,  1  Abb.  Pr.  (]^.  S.)  280;  Pinchney  v.  Pinck- 
ney,  1  Bradf.  269 ;  Whitson  v.  Whitson,  53  IST.  Y.  479. 

Commissions  on  income  may  be  retained  annually. 

"\Yaere  a  trustee  is  required  to  keep  trust  funds  invested  and  to 
receive  and  pay  out  the  income  annually,  and  he  receives  the  in- 
come and  renders  an  accoimt  thereof  to  the  beneficiary,  and  pays 
over  the  balance  of  the  income,  after  deducting  all  expenses  charge- 
able to  the  same,  he  has  the  right  to  deduct  for  his  compensation 
full  commissions  on  the  income  annually  received  before  paying 
it  over.  Matter  of  Mason,  98  'N.  Y..  527 ;  Hancox  v.  Meeher,  95 
id.  528  ;  Matter  of  Selleck,  111  id.  284. 

These  cases  may  be  considered  as  overruling  such  cases  as  Brush 
V.  Smith  (1  Dem.  477). 

Retained  semi-annually. 

"  It  appears  that  the  trustees  have  made  up  semi-annual  state- 
ments and  paid  over  the  income  semi-annually.  They  have  charged 
commissions  at  the  rate  of  5,  2^,  and  1  per  cent,  also  semi-an- 
nually on  the  amount  thus  paid  over.  This  is  objected  to,  it 
being  claimed  that  the  entire  commissions  on  the  entire  income 
of  any  of  the  trusts  for  one  year  cannot  exceed  the  above  rates. 
It  seems  to  me  that  the  theory  adopted  by  the  trustees  in  this 
matter  is  entirely  incorrect.  The  policy  of  the  statute  was  to 
base  the  commissions  on  the  total  income  for  each  year,  and  by 
71 
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no  act  of  the  trustees  was  there  any  way  that  these  commissions 
could  be  arbitrarily  increased.  It  may  be  that  it  is  a  greater 
convenience  for  cestuis  que  trustent  to  receive  their  income  semi- 
annually, and  that  it  is  some  slight  additional  labor  to  make  up 
these  accounts  semi-annually;  that  does  not  justify  the  trustees 
in  receiving  additional  compensation.  If  that  theory  was  once 
to  be  followed,  a  conniving  trustee  could  readily  resort  to  methods 
by  which,  while  he  might  do  additional  work  for  the  estate,  his 
commissions  would  be  largely  enhanced. 

The  case  quoted  by  the  counsel  for  the  trustees  (Matter  of 
Roberts,  40  Misc.  Rep.  512),  does  not,  in  my  judgment,  sus- 
tain their  contention.  The  sole  question  that  seems  to  have  been 
discussed  there  is  whether  the  deductions  might  be  made  semi- 
annually, and  the  court  expressly  stated  in  its  opinion  "  there  is 
no  proof  that  the  commissions  deducted  are  not  correct."  Matter 
of  Mitchell,  41  Misc.  Eep.  603. 

Commission  on  income  not  deducted  annually  may  in  certain  cases  be  con- 
sidered waived. 

Where  trustees  pay  over  the  entire  income  to  the  beneficiaries 
without  deducting  their  commissions  annually,  they  cannot  on  an 
accounting  be  allowed  such  commissions  from  the  principal  of 
the  fund  in  cases  where  the  income  and  principal  go  to  different 
persons ;  ,but  if  at  the  time  of  the  accounting  they  have  a  balance 
of  income  on  hand  or  afterward  receive  income  belonging  to  the 
same  beneficiaries  they  may  be  allowed  to  deduct  the  commission. 
Matter  of  Austin.  60  App.  Div.  445,  103  IST.  Y.  St.  Eep.  1036 ; 
modified  in  169  K  Y.  153 ;  Matter  of  Haskins,  49  Misc.  Rep.  177. 

Where  for  nine  years  the  trustee  paid  over  all  the  income  and 
did  not  deduct  or  reserve  his  commission,  he  was  held  to  have 
waived  the  same.  Spencer  v.  Spencer,  38  App.  Div.  403,  90  'N. 
Y.  St.  Rep.  460. 

A  further  hearing  was  ordered  to  ascertain  if  there  was  a  bal- 
ance of  income  from  which  the  commissions  waived  by  failure  to 
deduct  could  be  paid.  Matter  of  Haight,  51  App.  Div.  318,  98  IST. 
Y.  StRep.  1029. 

Failure  to  retain  commissions  annually  is  not  of  itself  a  waiver 
of  them,  and  where  income  is  on  hand  at  the  time  of  the  account- 
ing they  may  then  be  deducted.  Matter  of  Hashin,  111  App.  Div. 
754. 
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^  1367    Whether  Taxes  and  Other  Expenses  of  the  Trust 
Shall  be  Paid  from  the  Fund  or  from  the  Income. 

Wliere  the  bequest  is  of  the  use  and  income  of  a  specified  fund 
or  portion  of  the  estate,  the  taxes  upon  the  fund  and  expenses  of 
the  trust  must  be  paid  out  of  the  income.  Lansing  v.  Lansing,  1 
Abb.  Pr.  (N.  S.)  280;  Pinckney  v.  Pinchney,  1  Bradf.  269; 
Lawrence  v.  Eolden,  3  id.  142. 

But  where  the  bequest  is  of  a  certain  amount  of  income  or  of 
an  annuity  that  sum  must  be  paid  from  the  estate  without  any 
deduction  on  account  of  taxes  imposed  upon  the  fund  producing 
the  annuity  and,  therefore,  such  expenses  must  be  paid  out  of  the 
estate.     Whitson  v.  Whitson,  53  N.  Y.  479. 

Repairs  made  to  enhance  the  rental  value  of  real  estate  must  be 
paid  from  income.  Matter  of  Parr,  45  Misc.  Eep.  564;  affd.^ 
113  App.  Div.  921. 

Where  an  investment  has  been  foreclosed  and  the  real  estate 
taken  in,  the  expense  of  carrying  it  should  be  charged  to  the  prin- 
cipal of  the  estate  and  not  to  the  income.  Matter  of  Pitney,  113 
App.  Div.  845 ;  modifie.d  in  186  K  Y.  28. 
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Legal  expenses  of  testamentary  trustee  connected  with  the  trust 
are  chargeable  to  the  corpus.    Matter  of  Solomon,  2  Dem.  213. 

Where  buildings  have  been  condemned  by  the  board  of  health, 
a  part  of  the  corpus  of  the  trust  estate  may  be  used  to  make  the 
necessary  repairs  in  order  to  save  the  estate  from  loss  and  waste. 
Smith  V.  Keteltas,  32  Misc.  Eep.  Ill,  66  IST.  Y.  Supp.  260;  affd., 
62  App.  Div.  174,  70  N.  Y.  Supp.  1065. 

Repairs  ordered  by  the  building  department  of  a  city  should 
be  charged  to  the  principal  of  the  trust  estate.  Matter  of  Pa/rr, 
45  Misc.  Eep.  564;  affd.,  113  App.  Div.  921. 

Expense  of  guaranty  of  investment. 

Under  section  9  of  the  Personal  Property  Law,  as  amended  by 
chapter  669,  Laws  of  1907,  a  trustee  may  contract  for  a  guarantee 
of  his  investments,  and  the  expense  thereof  may  be  charged  to  the 
income  of  the  trust  estate. 

^  1368     Certain  Provisions  of  Title  Fourth  Made  Applicable. 

Sections  2734  to  2737,  both  inclusive,  sections  2739  to  2741,  both  inclusive, 
and  sections  2743,  2744  and  2746  of  this  act,  apply  to  and  regulate  the  like 
matters  where  a  testamentary  trustee  accounts,  as  prescribed  in  this  title; 
except  as  otherwise  prescribed  in  the  next  two  sections.  To  each  account 
filed  as  prescribed  in  this  title,  must  be  annexed  an  aflBdavit,  in  the  form 
prescribed  in  section  2733  of  this  act,  for  the  affidavit  to  be  annexed  to  the 
account  of  an  executor  or  administrator ;  except  that  the  expression,  "  the 
trust  created  by  the  will,"  with  such  other  description  of  the  trust,  as  is 
necessary  to  identify  it,  must  be  substituted  in  place  of  the  words,  "the 
estate  of  the  decedent."  §  2811,  Code  Civ.  Pro. 

A  trustee  who  has  notice  of  an  assignment  of  a  legacy  is  put 
upon  inquiry  before  payment  to  the  legatee,  even  though  the  as- 
signment has  never  been  filed  with  the  trustee,  and  such  person 
should  be  cited  on  the  accounting.  Seger  v.  Farmers'  L.  &  T.  Co., 
103  App.  Div.  39,  112  id.  911,  187  K  Y.  314. 

Section  2743,  Code  Civ.  Pro.,  applies  to  this  proceeding.  Mat- 
ter of  Valentine,  1  Misc.  Eep.  491,  23  N.  Y.  Supp.  289. 

A  surrogate  may  charge  a  trustee  with  loss  resulting  from  gross 
negligence  and  bad  faith  in  not  selling  real  estate  which  he  is 
directed  to  sell.    HaigU  v.  Brishin,  100  IST.  Y.  219. 

Section  2729,  subd.  2,  Code  Civ.  Pro.,  concerning  allowance 
of  payments  without  vouchers  upon  satisfactory  proof  applies. 
Matter  of  Davis,  43  App.  Div.  331,  60  N.  Y.  Supp.  315. 
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^  1369    Surrogate  to  Determine  Controversies  —  Proportion 
May  be  Retained. 

Upon  a  judicial  settlement  of  the  account  of  a  testamentary  trustee,  a 
controversy  which  arises,  respecting  the  right  of  a  party  to  share  in  the- 
money  or  other  personal  property  to  be  paid,  distributed,  or  delivered  over, 
must  be  determined  in  the  same  manner  as  other  issues  are  determined.  If 
such  a  controversy  remains  undetermined,  after  the  determination  of  all  other 
questions  upon  which  the  distribution  of  the  fund,  or  the  delivery  of  the 
personal  property  depends,  the  decree  must  direct  that  a  sum,  sufficient  to 
satisfy  the  claim  in  controversy,  or  the  proportion  to  which  it  is  entitled, 
together  with  the  probable  amount  of  the  interest  and  costs,  and,  if  the  case 
so  requires,  that  the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposited  in  a  safe  bank 
or  trust  company,  subject  to  the  surrogate's  order,  for  the  purpose  of  being 
applied  to  the  payment  of  the  claim,  when  it  is  due,  recovered,  or  settled; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose,  be  afterwards 
distributed  according  to  law.  §  2812,  Code  Civ.  Pro. 

Surrogate  has  jurisdiction  to  determine  whether  a  trust  has 
been  terminated  under  Laws  of  1893,  1896,  1897,  on  an  account- 
ing by  trustee.  Matter  of  U.  S.  Trust  Co.,  175  N.  Y.  304,  revg. 
upon  that  point,  80  App.  Div.  77. 

Accounting  by  trustee  —  allegation  that  objectors  had  released 
all  interest  in  fund  —  held  surrogate  had  no  jurisdiction  to  deter- 
mine the  rights  of  the  parties.  Van  Sinderen  v.  Lawrence,  50 
Hun,  272,  20  K  Y.  St.  Eep.  72,  3  K  Y.  Supp.  75.  See  Matter 
of  U.  8.  Trust  Co.,  175  IST.  Y.  304. 

Notice  of  assignment  of  interest  of  beneficiary. 

When  a  trustee  has  sufficient  knowledge  of  an  assignment  of  the 
interest  of  a  beneficiary  he  is  put  upon  diligent  inquiry  thereof. 
Seger  v.  Farmers'  L.  &  T.  Co.,  187  N.  Y.  314,  affg.  112  App.  Div. 
911.    See  also  73  App.  Div.  293,  103  id.  39,  176  JST.  Y.  589. 

Where  executors  have  accounted,  and  it  is  afterward  alleged 
that  some  ef  the  assets  acceunted  for  were  trust  funds  in  the  hands 
of  the  testator,  if  it  appears  that  the  executors  had  no  knowledge 
of  the  character  of  such  assets,  the  decree  on  judicial  settlement 
will  be  a  protection.    Rosen  v.  Ward,  96  App.  Div.  262. 

Upon  a  settlement  there  must  be  a  claim  or  lien  upon  the  share 
to  be  determined  to  authorize  the  withholding  of  it  under  this 
section.     Matter  of  Horn,  7  App.  Div.  89,  39  IST.  Y.  Supp.  954. 

The  surrogate  may  give  effect  to  a  valid  assignment  where  its 
validity  is  not  attacked  for  fraud.  Young  v.  Purdy,  4  Dem.  454 ; 
Matter  of  Rogers,  16  K  Y.  Supp.  197. 
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Bequest  in  trust  for  a  daughter  —  held  not  to  pass  upon  her 
death  to  her  representative  but  to  remaindermen.  Matter  of 
Myder,  43  Miso.  Eep.  476. 

Where  trust  was  created  for  the  support  of  an  infant,  any  per- 
."Bon  who  furnished  such  support  and  has  not  been  paid  therefor 
:may  present  his  claim  against  his  trust  estate  on  a  judicial  settle- 
ment, and  the  surrogate  may  pass  upon  such  claim  and  direct  such 
payment  from  the  trust  fund.  Oladding  v.  Follett,  2  Dem.  58; 
affd.,  see  note  to  case. 

^  1370     Consent  of  Beneficiary  to  Improper  or  Illegal  Invest- 
ments or  Transactions  May  Operate  as  a  Waiver. 

A  release  to  a  trustee  in  respect  to  a  breach  of  trust  committed 
in  the  investment  of  trust  funds  operates  as  an  acceptance  of  the 
securities  in  which  the  funds  have  been  invested.  Blackwood  v. 
£urrowes,  2  C.  &  L.  459.  A  decree  upon  an  accounting  approv- 
ing investments  binds  all  parties  to  the  proceeding,  even  though 
the  investment  be  unauthorized  by  law.  Matter  of  Denton  v.  8anr 
ford,  103  N.  Y.  607 ;  Matter  of  Tilden,  98  id.  434.  A  beneficiary 
may  authorize  his  trustee  to  do  what  otherwise  would  be  a  breach 
of  trust,  or  release  and  agree  to  hold  him  harmless  for  such  an  act 
after  it  is  done.  Pope  v.  Farnsworth,  146  Mass.  339;  Blair  v. 
Cargill,  111  App.  Div.  851. 

Cestuis  que  trustent  are  so  subordinate  to  and  dependent  on 
their  trustee  that  they  should  not  be  held  bound  by  any  act  of  his 
to  which  they  have  assented,  except  upon  the  clearest  evidence  that 
Bueh  assent  was  based  upon  a  full  knowledge  of  all  facts  and  eir- 
cumstances.    Arthur  v.  Nelson,  1  Dem.  337. 

Beneficiary  may  elect  to  take  property. 

The  beneficiary  of  a  trust  may  elect  to  approve  one  of  several 
unauthorized  investments  or  reject  any  or  all  of  them.  King  v. 
Talbot,  40  N.  Y.  76. 

It  seems  that  when  a  trustee  misapplies  funds  the  beneficiary 
may  elect  to  take  the  property  thus  acquired  and  have  the  profits. 
Holmes  v.  Oilman,  138  IST.  Y.  369,  revg.  64  Hun,  227,  46  N.  Y. 
St.  Rep.  110. 

^  1371    Effect  of  Decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  amount  of  a  testamentary 
trustee,  as  prescribed  in  this  title,  or  the  judgment  rendered  upon  an  appeal 
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from  such  a  decree,  has  the  same  force,  as  a  judgment  of  the  supreme  court 
to  the  same  effect,  as  against  each  party  who  was  duly  cited  or  appeared,  and 
every  person  who  would  be  bound  by  such  a  judgment,  rendered  in  an  action 
between  the  same  parties.  §  2813,  Code  Civ.  Pro. 

The  decree  rendered  upon  a  voluntary  accounting  under  section 
2802,  Code  Civ.  Pro.,  is  binding  and  conclusive  upon  all  parties, 
unless  reversed  upon  appeal.  Cline  v.  Sherman,  78  Hun,  298,  29 
]Sr.  Y.  Supp.  909 ;  affd.,  144  N.  Y.  601. 

The  decree  is  conclusive  upon  all  of  the  parties  thereto,  although 
it  directs  an  illegal  payment  of  the  funds,  unless  reversed  on  ap- 
peal.   Matter  of  Siting,  93  App.  Div.  516,  87  N.  Y.  Supp.  833. 

^  1372    Resignation  of  Trust. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surrogate's  court 
a  written  petition,  duly  verified,  praying  that  his  account  may  be  judicially 
settled;  that  a  decree  may  thereupon  be  made,  allowing  him  to  resign  his 
trust,  and  discharging  him  accordingly;  and  that  all  persons  who  are  entitled 
absolutely  or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law, 
to  share  in. the  fund  or  estate,  or  the  proceeds  of  any  property  held  by  the 
petitioner  as  a  part  of  his  trust,  may  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made.  The  petition  must  set  forth  the  facts  upon  which 
the  application  is  founded;  and  it  must,  in  all  other  respects,  conform  to  a 
petition  presented  for  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  as  prescribed  in  this  title.  The  surrogate  may,  in  his  discretion, 
entertain  or  decline  to  entertain  the  petition.  If  he  entertains  it,  the  pro- 
ceedings must  be,  in  all  respects,  the  same  as  upon  a  petition  for  a  judicial 
settlement  of  the  petitioner's  account,  except  that,  upon  the  hearing,  the 
surrogate  must  first  determine,  whether  sufficient  reasons  exist  for  granting 
the  prayer  of  the  petition,  and,  if  he  determines  that  they  exist,  he  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to  account,  for  the 
purpose  of  being  discharged.  Upon  the  petitioner's  fully  accounting,  and  pay- 
ing all  money  belonging  to  the  trust,  and  delivering  all  books,  papers,  and 
other  property  of  the  trust  in  his  hands,  either  into  the  surrogate's  court,  or 
as  the  surrogate  directs,  a  decree  may  be  made,  accepting  his  resignation,  and 
discharging  him  accordingly.  §  2814,  Code  Civ.  Pro. 

As  a  condition  of  allowing  a  resignation,  the  surrogate  may 
allow  the  trustee  to  waive  commissions.  Matter  of  Curtiss,  15 
Misc.  Eep.  545,  73  N.  Y.  St.  Kep.  124,  41  N.  Y.  Supp.  1111. 

Where  litigation  is  pending  by  or  against  the  trustee,  he  should 
not  be  permitted  to  resign.  Matter  of  Olmstead,  24  App.  Div.  190, 
49  K  Y.  Supp.  104. 

Upon  allowing  a  resignation  the  trustee  should  not  be  per- 
mitted to  retain  any  of  the  trust  estate  in  his  hands.  Matter  of 
Olmstead,  24  App.  Div.  190,  49  N.  Y.  Supp.  104. 
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SufScient  reason  found  for  allowing  resignation  where  trustee 
was  about  to  remove  from  the  United  States.  Tilden  v,  Fishe, 
4  Dem.  357. 

The  fact  that  the  trustee  is  too  busy  with  his  own  affairs  is  not  a 
sufficient  reason.    Baier  v.  Baier,  4  Dem.  162. 

^  1373     Petition  for  Security  from  Testamentary  Trustee. 

Any  person,  'beneficially  interested  in  the  execution  of  the  trust,  may 
present  to  the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth, 
either  upon  his  knowledge,  or  upon  his  information  and  belief,  any  fact, 
respecting  a  testamentary  trustee,  the  existence  of  which,  if  it  was  interposed 
as  an  objection  to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person  to  give 
security,  in  order  to  entitle  himself  to  letters;  and  praying  for  a  decree,  di- 
recting the  testamentary  trustee  to  give  security  for  the  performance  of  his 
trust;  and  that  he  may  be  cited  to  show  cause,  why  such  a,  decree  should  not 
be  made.  Upon  the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly.  Upon  the  return  of  the  citation,  a  decree,  requiring 
the  testamentary  trustee  to  give  such  security,  may  be  made,  in  a  case  where 
a  person  so  named  as  executor  can  entitle  himself  to  letters  testamentary, 
only  by  giving  a  bond;  but  not  otherwise.  §  2815,  Code  Civ.  Pro. 

This  section  must  be  read  in  connection  with  section  2638,  Code 
Civ.  Pro.,  concerning  requiring  security  from  the  executor. 

The  fact  that  one  of  two  cotrustees  is  solvent  is  no  defense  when 
the  other  is  asked  to  file  security.     Matter  of  Sears,  5  Dem.  497. 

Breach  of  trust  is  not  sufficient  to  authorize  an  order  for  se- 
curity. The  application  must  be  based  upon  a  cause  specified  in 
section  2638,  Code  Civ.  Pro.,  which  would  authorize  an  order  for 
security  from  an  executor.    Matter  of  Lawrence,  6  Dem.  342. 

The  successor  to  a  deceased  trustee  should  be  required  to  give 
security.    Matter  of  Whitehead,  3  Dem.  227. 

It  is  not  a  good  reason  for  requiring  security  that  the  trustee's 
wealth  is  not  equal  to  the  amount  of  property  intrusted  to  his 
care.    Matter  of  Weil,  49  App.  Div.  52,  63  JST.  Y.  Supp.  688. 

Security;  how  given. 

The  security,  given  as  prescribed  in  the  last  section,  must  be  a  bond  to 
the  same  effect,  and  in  the  same  form,  as  an  executor's  bond.  Each  provi- 
sion of  this  chapter,  applicable  to  the  bond  of  an  executor,  or  to  the  rights, 
duties,  and  liabilities  of  the  parties  thereto,  or  any  of  them,  including  the 
release  of  the  sureties,  and  the  giving  of  a  new  bond,  apply  to  the  bond  so 
given,  and  to  the  parties  thereto.  §  2816,  Code  Civ.  Pro. 
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Sureties  on  a  bond  of  a  trustee  whicli  does  not  state  that  the 
trustee  shall  account,  etc.,  but  provides  that  the  trustee  shall  pay 
over,  etc.,  such  sums  as  "  shall  come  "  to  his  hands,  are  not  liable 
for  failure  to  pay  over  money  received  prior  to  the  making  of  the 
bond.  Thompson  v.  Am.  Surety  Co.,  170  IST.  Y.  109,  affg.  56 
App.  Div.  113,  67  N.  Y.  Supp.  564. 

^  1374     Removal  of  Testamentary  Trustee. 

In  either  of  the  following  cases,  a  person  beneficially  interested  in  the 
execution  of  the  trust,  may  present  to  the  surrogate's  court,  a  written  peti- 
tion, duly  verified,  setting  forth  the  facts,  and  praying  for  a  decree  removing 
a  testamentary  trustee  from  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made: 

1.  Where  if  he  was  named  in  a  will  as  executor,  letters  testamentary  would 
not  be  issued  to  him,  by  reason  of  his  personal  disqualification  or  incom- 
petency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the  money 
or  other  property  in  his  charge,  or  invested  money  in  securities  unauthorized 
by  law,  or  otherwise  improvidently  managed  or  injured  the  property  com- 
mitted to  his  charge,  or  by  reason  of  other  misconduct  in  the  execution  of 
his  trust,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  understand- 
ing, he  is  unfit  for  the  due  execution  of  his  trust. 

3.  Where,  he  has  failed  to  give  a  bond,  as  required  by  a  decree,  made  as 
prescribed  in  the  last  two  sections;  or  has  wilfully  refused,  or  without  good 
cause  neglected  to  obey,  a  direction  of  the  surrogate,  contained  in  any  other 
decree,  or  in  an  order,  made  as  prescribed  in  this  title;  or  any  provision  of 
law  relating  to  the  discharge  of  his  duty.  §  2817,  Code  Civ.  Pro. 

For  similar  provision  as  to  power  of  Supreme  Court  see  Eeal 
Property  Law,  §  92. 

Where  a  trustee  is  insolvent  he  cannot  be  removed  until  he  has 
failed  to  give  security  required  by  an  order  under  section  2815, 
Code  Civ.  Pro.    Morgan  v.  Morgan,  3  Dem.  612. 

"  The  power  of  removal  of  trustees  appointed  by  deed  or  will 
ought  to  be  exercised  sparingly  by  the  court."  Elias  v.  Schweyer, 
13  App.  Div.  336,  340;  Matter  of  Seymour's  Estate,  42  IST.  Y. 
St.  Eep.  154,  17  N.  Y.  Supp.  91. 

When  the  evidence  shows  that  any  of  the  causes  for  removal 
exist,  it  is  within  the  discretion  of  the  surrogate  to  remove  the 
trustee.  In  this  case  the  trustee  had  conducted  unnecessary  litiga- 
tion against  the  beneficiary.  Matter  of  McOillivray,  138  IST.  Y. 
308. 

A.  testamentary  trustee  derives  his  authority  from  the  will,  and 
whatever  authority  or  show  of  authority  the  will  gives  him  may 
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be  extinguished  by  tbe  surrogate  and,  therefore,  such  trustee  may 
be  removed  although  he  has  never  in  fact  acted  as  such.  Matter 
of  Burh,  1  K  Y.  St.  Rep.  316;  8.  C,  Matter  of  OiTbert,  3  id. 
208;  Lane  v.  Lewis,  4  Dem.  468. 

In  settling  the  accounts  of  a  trustee  upon  his  removal  or  resigna- 
tion, the  surrogate  may  direct  proper  allowances  and  payments  to 
be  made  from  the  principal  of  the  fund.  Conant  v.  Wright,  19 
Misc.  Eep.  321,  44  ¥.  Y.  Supp.  727 ;  affd.,  22  App.  Div.  216, 
48  N.  Y.  Supp.  422 ;  affd.,  162  N.  Y.  635, 

Remeval  of  adjudged  lunatic. 

Where  a  trustee  becomes  a  lunatic  it  is  not  the  same  as  death. 
He  is  still  one  of  the  trustees  of  said  estate,  and  immediately  upon 
his  becoming  a  lunatic,  it  is  the  duty  of  his  cotrustees  to  make 
application  (Real  Property  Law,  §  92)  for  his  removal  and  for 
the  appointment  of  another  trustee  in  his  stead.  Bascom  v.  Weed, 
53  Misc.  Rep.  499. 

Where  the  representative  in  bad  faith  and  with  gross  negli- 
gence has  withheld  land  from  sale,  until  it  has  depreciated  in 
value,  he  has  just  as  completely  wasted  assets  as  if  he  had  will- 
fully destroyed  them  or  negligently  permitted  their  injury. 
Haight  v.  BrisUn,  100  IST.  Y.  219,  revg.  36  Hun,  579. 

Where  the  representative  has  become  drunken,  improvident, 
and  insolvent,  he  will  be  removed.  Matter  of  Cady,  36  Hun, 
122 ;  affd.,  103  K  Y.  678. 

^  1375    Testator  May  Make  Provision  for  Filling  Vacancies 
in  Office  of  Trustee. 

At  common  law  a  provision  made  in  a  will  for  filling  vacancies 
in  the  ofiBce  of  trustee  was  good,  and  no  statute  has  taken  away 
that  right.  Rogers  v.  Rogers,  4  Eedf.  521;  Hartnett  v.  Wandell, 
60  ]Sr.  Y.  346 ;  Belmont  v.  O'Brien,  12  N.  Y.  394. 

Testator  may  authorize  another  person  to  name  a  trustee. 

The  donee  of  a  power  to  name  a  trustee  may  exercise  such 
power,  and  the  Surrogate  Court  cannot  require  such  appointee  to 
give  a  bond.    Rogers  v.  Rogers,  4  Eedf.  521. 

^  1376     Appointment  of  Successor. 

When  a  person  named  in  a  will  aa  sole  testamentary  trustee  dies  prior  to 
the  probate  of  the  will  or  by  an  instrument  in  writing  renounces  his  appoint- 
ment, or  when  a  sole  testamentary  trustee  dies,  or  becomes  a  lunatic,  or  is,  by 
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a  decree  of  the  surrogate's  court,  removed  or  allowed  to  resign,  and  the  trust 
has  not  been  fully  executed,  the  same  court  may  appoint  his  successor;  unless 
such  an  appointment  would  contravene  the  express  terms  of  the  will.  Where 
one  of  two  or  more  persons  named  in  a  will  as  testamentary  trustees  dies 
prior  to  the  probate  of  the  will  or  by  an  instrument  in  writing  renounces 
his  or  their  appointment,  or  where  one  of  two  or  more  testamentary  trustees 
dies  or  becomes  a  lunatic,  or  is  by  decree  of  the  surrogate's  court  removed  or 
allowed  to  resign,  a  successor  shall  not  be  appointed  except  where  such  ap- 
pointment is  necessary  in  order  to  comply  with  the  express  terms  of  the  will, 
or  unless  the  same  court  or  the  supreme  court  shall  be  of  the  opinion  that 
the  appointment  of  a  successor  would  be  for  the  benefit  of  the  cestuis  que 
trust.  Unless  and  until  a  successor  is  appointed  the  remaining  trustee  or 
trustees  may  proceed  and  execute  the  trust  as  fully  as  if  such  trustee  or 
trustees  had  not  died,  renounced,  become  a  lunatic,  been  removed  or  resigned. 
Where  a  decree  removing  a  trustee,  or  discharging  him  upon  his  resignation, 
does  not  designate  his  successor,  or  the  person  designated  therein  does  not 
qualify;  the  successor  must  be  appointed  and  must  qualify,  in  the  manner 
prescribed  by  law  for  the  appointment  and  qualification  of  an  administrator 
with  the  will  annexed.  §  2818,  Code  Civ.  Pro. 

The  latter  part  of  tlie  section  as  to  manner  of  appointment  and 
of  qualification  refers  to  section  2643,  Code  Civ.  Pro.,  where  it 
is  prescribed  that  such  notice  shall  be  given  and  to  such  persons 
as  the  surrogate  shall  deem  proper. 
Procedure  and  mode  of  appointment. 

It  will  be  seen  that  the  mode  oi  appointment  of  a  successor,  as 
provided  by  the  latter  clause  of  the  section,  applies  only  to  the 
case  of  the  removal  or  resignation  of  a  trustee,  and  not  where  the 
vacancy  arises  from  death  or  lunacy.  This  omission  would  seem 
to  have  occurred  in  this  wise.  In  the  report  of  the  commissioners, 
in  1875,  to  the  Legislature,  provision  was  made  for  the  appoint- 
ment of  a  successor  only  where  the  trustee  had  been  removed,  or 
permitted  to  resign,  the  commissioners  remarking  in  a  note  to 
section  2587,  of  the  report,  that  they  were  "  not  disposed  to  recom- 
mend the  extension  of  the  power  to  vacancies  created  by  death, 
insanity,"  etc.  While,  in  a  note  to  section  2818,  Code  Civ.  Pro., 
now  the  law,  they  say  of  it :  "  It  also  confers  power  to  fill 
vacancies  created  by  death  or  insanity."  "Hence,  the  reported  sec- 
tion was  amended  simply  in  those  respects,  leaving  the  latter 
clause  untouched,  and  thus  failing  to  point  out  the  mode  of  pro- 
cedure for  the  appointment  of  a  successor  where  the  vacancy  was 
created  by  death  or  insanity.  But  the  court  is  relieved  from  any 
embarrassment  on  the  subject,  by  the  provisions  of  subdivision  11 
of  section  2481,  Code  Civ.  Pro.,  which  declares  the  surrogate  to 
have  power  "  with  respect  to  any  matter  not  expressly  provided 
for  in  the  foregoing  subdivisions  of  fhis  section,  to  proceed,  in 
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all  matters  subject  to  tlie  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  court  having,  by  the  common  law,  juris- 
diction of  such  matters,  except  as  otherwise  prescribed  by 
statute."    Tompkins  v.  Moseman,  5  Kedf.  404. 

Section  2818,  Code  Civ.  Pro.,  as  it  existed  prior  to  1893, 
made  no  provision  for  a  case  where  one  of  two  or  more  tes- 
tamentary trustees  renounced  and  failed  to  qualify,  and  prior 
to  such  amendment  there  was  no  provision  authorizing  one  of 
such  persons  to  properly  dispose  of  the  fund.  The  section  now 
provides  that  so  long  as  one  trustee  remains  in  office,  he  may 
execute  the  trust  powers.  Matter  of  Wilkin,  90  App.  Div.  324, 
86  N.  Y.  Supp.  360. 

^  1377    Appointment  of  Substituted  Trustee  —  Jurisdiction  of 
Supreme  and  Surrogate  Courts. 

A  general  trust  of  either  real  or  personal  estate,  including  a 
testamentary  trust,  vests  in  the  Supreme  Court  upon  the  death  of 
the  surviving  or  sole  trustee,  and  the  Supreme  Court  may  appoint 
some  person  to  execute  such  trust  under  the  direction  of  the  court. 
Real  Property  Law,  §  91  (Laws  of  1882,  chap.  185).  Matter  of 
Waring,  99  N".  Y.  114. 

Where  the  trustee  is  removed  or  allowed  to  resign,  the  Supreme 
Court  may  appoint  a  successor.    Real  Property  Law,  §  92. 

Where  the  trust  is  testamentary,  the  jurisdiction  of  the 
Supreme  Court  and  of  the  Surrogate's  Court  is  concurrent. 
Weston  V.  Goodrich,  86  Hun,  194,  67  ISF.  Y.  St.  Pep.  127;  Matter 
of  Hechi,  71  Hun,  62,  54  N.  Y.  St.  Rep.  194,  24  N.  Y.  Supp. 
540. 

Under  section  2818,  Code  Civ.  Pro.,  the  surrogate  may  appoint 
a  substituted  trustee  of  a  testamentary  trust  in  all  cases  where  the 
Supreme  Court  has  not  assumed  jurisdiction.  But  where  the  juris- 
diction of  the  Supreme  Court  is  invoked,  its  power  to  appoint  a 
substituted  trustee  is  limited  to  those  cases  where  the  trustee  has 
been  removed  or  has  resigned.  Brater  v.  Hopper,  77  Hun,  244, 
38  E".  Y.  Supp.  472;  Wildey  v.  Robinson,  85  Hun,  362,  32 
W.  Y.  Supp.  1018;  Jewett  v.  Schmidt,  83  App.  Div.  276,  82 
K  Y.  Supp.  49 ;  Boyce  v.  Adams,  123  IST.  Y.  402. 

This  section  applies  only  to  a  case  where  one  of  two  trustees  is 
dead,  has  become  a  lunatic,  has  been  removed,  or  has  resigned,  and 
not  to  a  case  where  one  of  the  two  trustees  has  never  qualified. 
Hcendle  v.  Stewart,  84  App.  Div.  280,  82  N.  Y.  Supp.  823 
^(1903  before  amendment). 
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A  Burviving  trustee,  althougli  a  beneficiary,  may  make  a  valid 
sale  of  the  trust  property.  Bankine  v.  Metzger,  69  App.  Div.  264, 
74  N.  Y.  Supp.  649;  affd.,  174  N.  Y.  540. 

The  surrogate  has  authority  to  appoint  a  substituted  trustee 
upon  the  death  of  the  trustee,  even  though  the  trust  vests  in  the 
Supreme  Court.  Matter  of  Chase,  40  Misc.  Eep.  616,  83  N.  Y. 
Supp.  62. 

^  1378    Whten  Surrogate  May  Appoint  Substituted  Trustee. 

The  surrogate  may  appoint  a  substituted  trustee  when 

1.  The  person  named  as  sole  trustee  dies  before  probate,  or 

2.  Renounces  the  appointment. 

3.  A  sole  trustee  dies. 

4.  Becomes  a  lunatic. 

5.  Is  removed. 

6.  Allowed  to  resign. 

The  mode  of  appointment  of  a  successor  as  provided  by  the 
latter  clause  of  the  section  seems  to  apply  only  to  the  case  of  the 
removal  or  resignation  of  a  trustee  and  not  where  the  vacancy 
occurs  from  death  or  lunacy.  However,  the  surrogate  is  vested 
with  complete  authority  to  do  all  necessary  acts  to  carry  into 
effect  the  powers  conferred  upon  him.     Section  2481,  subd.  11. 

It  was  the  practice  of  the  Court  of  Chancery  and  is  the  practice 
of  the  Supreme  Court  to  require  a  bond  from  a  substituted 
trustee. 

To  whom  notice  of  the  application  shall  be  given  rests  in  the 
discretion  of  the  surrogate. 

The  surrogate  may  determine  who  shall  be  notified,  but  there  are 
certain  principles  which  should  govern  him  in  the  exercise  of  his 
discretion,  and  he  should  require  notice  to  be  given  to  all  persons 
whose  interests  would  be  naturally  affected  by  the  appointment. 
TompUns  v.  Moseman,  5  Redf .  402 ;  Matter  of  Burh,  1  N.  Y.  St. 
Hep.  316 ;  Matter  of  Gilbert,  3  id.  208. 

As  a  matter  of  practice  an  order  is  not  void  which  appoints 
a  new  trustee  before  the  entry  of  the  order  removing  a  prior  trus- 
tee, providing  his  accounts  have  been  settled.  Conant  v.  Wright, 
22  App.  Div.  216,  48  K  Y.  Supp.  422;  affd.,  162  N.  Y.  635. 

The  power  to  appoint  a  substituted  trustee  is  not  confined  to  a 
case  where  a  sole  trustee  dies,  but  may  be  executed  when  two  or 
more  die  or  resign.    Eoyce  v.  Adams,  123  IST.  Y.  402. 
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A  surrogate  has  power  to  appoint  a  successor  to  a  sole  testa- 
mentary trustee  who  dies,  and  an  eight-day  notice  of  the  applica- 
tion ought  to  be  given  to  the  beneficiary.  The  executors  of  the 
will  of  the  deceased  trustee  are  not  proper  parties.  Matter  of 
Valentine,  3  Dem.  563. 

The  appointment  of  a  substituted  trustee  should  be  upon  notice 
to  interested  persons.  A  person  contingently  interested  in  the 
residuary  estate  is  entitled  to  notice.  Matter  of  Bartells,  109  App. 
Div.  586. 

Bond  should  be  required. 

Trustee  having  died  and  application  for  the  appointment  of  a 
substituted  trustee  being  granted  —  held,  that  a  bond  should  be 
required.    Matter  of  Whitehead,  3  Dem.  227. 

The  exaction  of  a  bond  is  not  essential  where  the  decree  by 
which  a  trustee  is  removed  appoints  another,  l^otice  of  the  ap- 
plication is  in  the  discretion  of  the  court.  Matter  of  Burh,  1 
N.  Y.  St.  Eep.  316;  8.  C,  Matter  of  Gilbert,  3  id.  208. 

Upon  the  appointment  of  a  substituted  trustee  it  is  the  estab- 
lished rule  of  the  courts  to  require  a  bond  to  be  given.  Bussalc 
V.  Tohias,  12  Civ.  Pro.  390. 

Surrogate  required  a  bond  and  notice  of  the  application  to  be 
given  to  all  the  next  of  kin  of  testator  in  a  case  where  the  trust 
fund  was  not  disposed  of  by  the  will.  Tompkins  v.  Moseman,  5 
Kedf.  402. 

^  1379    Trust  Must  be  Alive. 

In  Yates  v.  Thomas  (35  Misc.  Eep.  552,  71  IST.  Y.  Supp.  113), 
it  was  claimed  that  on  the  death  of  an  annuitant  the  trust  then 
and  there  ceased  and  terminated,  and  that,  as  the  remaindermen 
were  then  entitled  to  an  immediate  delivery  of  the  corpus,  there 
was  no  unexecuted  trust  over  which  the  surrogate  had  jurisdic- 
tion to  appoint  a  trustee.  But  in  that  case  the  will  provided  that 
upon  the  death  of  the  annuitant  the  trustee  was  to  pay  and  divide 
the  trust  estate  among  certain  persons  in  certain  proportions,  and 
the  court  held  that  as  the  provision  for  division  and  paying  over 
had  not  been  complied  with  the  trust  was  still  unexecuted  and  the 
surrogate  had  power  to  appoint  a  substituted  trustee. 

Will  directed  executor  to  pay  semi-annually  the  income  of  a 
part  of  her  estate  to  a  person  during  life.     Contest  between  exec- 
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utor  cum  testamento  arnnexo  and  parties  desiring  a  trustee  ap- 
pointed —  held,  that  there  was  a  trust  and  surrogate  was  sus- 
tained in  appointing  trustee.  In  re  Hecht,  71  Hun,  62,  54  N.  Y. 
St.  Kep.  194,  24  JST.  Y.  Supp.  540. 

ff  ISSO  A  Trust  May  Terminate  upon  the  Death  of  a 
Trustee  Where  the  Exercise  of  Personal  Discretion 
is  an  Element  of  the  Trust. 

Ordinarily  upon  the  death  of  an  original  trustee  the  trust  de- 
volves upon  the  Supreme  Court,  and  it  has  jurisdiction  to  appoint 
a  new  trustee  to  execute  the  trust.  Boyce  v.  Adams,  123  N.  Y. 
402,  405,  and  cases  cited.  But  where  special  confidence  is  re- 
posed in  an  individual  as  distinct  from  his  office  so  that  the 
execution  of  the  trust  or  power  in  trust  is  made  expressly  de- 
pendent upon  the  will  of  the  grantee,  it  is  necessarily  personal 
and  discretionary  and  does  not  pass  to  a  substituted  trustee. 
Coleman  v.  Beach,  97  N.  Y.  545 ;  Sweeney  v.  Warren,  127  id. 
426;  Lahey  v.  Kortright,  132  id.  450,  457;  Beehman  v.  Bonsor, 
23  id.  298,  303,  305,  318.  It  must  be  observed,  however,  that 
the  mere  fact  that  the  exercise  of  the  power  calls  for  the  exercise 
of  discretion  does  not  necessarily  stamp  the  power  as  purely  per- 
sonal. In  Lahey  v.  Kortright  (132  ~S.  Y.  450),  the  trustees  were 
given  power  to  sell  and  invest  the  proceeds  "  as  they,  in  their  dis- 
cretion, may  deem  most  for  the  interest  of  the  parties  interested." 
There  was  a  valid  trust  to  pay  income  for  life,  and  the  court  held 
the  power  of  sale  annexed  to  the  trust  in  aid  of  its  execution. 
Judge  Bradley  (at  p.  456)  says:  "While  a  mere  power  of  sale 
is  discretionary  and  does  not  survive  the  donee  of  the  power,  it 
is  otherwise  when  the  power  is  coupled  with  a  trust.  Then  it  is 
taken  by  the  trustees  and  through  the  court  of  equity  may  be 
transmitted  to  their  successors  in  the  trust."  In  Kortright  v. 
Storminger  (49  Hun,  249),  the  court,  construing  the  same  power, 
held  that  it  was  imperative  and  general  and  although  like  all 
powers  in  trust,  it  was  discretionary,  it  could  on  the  death,  re- 
moval, or  resignation  of  the  trustees  be  executed  by  a  trustee 
appointed  by  the  court  to  carry  out  the  trusts  created  by  the 
will.  The  element  of  personal  confidence  was  lacking.  Whether 
the  power  in  trust  is  confided  to  the  individual  is  a  question  of 
intention  to  be  ascertained  from  the  terms  of  the  trust  instru- 
ment.   Where  the  instrument  provides  that  the  trustees  are  to  act 
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upon  their  determination  of  an  ascertainable  fact,  the  trust  is  not 
personal,  but  where  their  action  rests  entirely  upon  their  per- 
sonal discretion,  no  one  can  be  substituted  for  them.  The  dis- 
tinction is  clearly  set  forth  in  Hull  v.  Hull  (24  N.  Y.  647).  The 
bequest  to  the  executors  in  that  case  was  in  trust  to  pay  an 
annuity  of  $500,  to  be  increased  in  their  discretion  to  $1,000,  to 
the  testator's  son  till  he  attained  the  age  of  thirty  years,  and  to 
pay  all  that  should  remain  of  principal  and  accumulated  income 
to  the  son  upon  the  condition  that  he  should  then,  in  the  opinion 
of  the  executors,  be  solvent.  The  executors  renounced  and  an 
action  was  brought  to  construe  the  will.  It  was  held  that  the 
provision  for  the  increase  became  ineffectual,  the  discretion  being 
absolute  and  personal,  and  that  the  determination  as  to  solvency 
of  the  son  at  the  age  of  thirty  was  not  personal  as  it  rested  upon 
a  fact  readily  ascertainable.  Judge  Wright  (at  p.  651)  says: 
"  It  may  be  conceded  that  when  a  matter  or  thing  is  to  be  deter- 
mined or  decided  entirely  by  the  personal  discretion  of  one  or 
more  parties  and  they  die  or  refuse  to  exercise  this  discretion, 
there  is  no  way  any  determination  or  decision  can  be  made.  That 
provision  of  the  present  will  which  confides  to  the  discretion  of 
the  executors  an  increase  of  the  annual  allowance  to  the  son  is 
of  this  description.  But  where  a  direction  in  a  will  is  that  the 
executors  or  trustees  are  to  do  or  to  determine  upon  any  particular 
thing,  and  a  rule  is  given,  based  upon  facts  readily  ascertainable 
in  the  usual  manner  of  legal  determination  of  facts,  then  it  is  not 
a  ease  of  pure  personal  discretion,  and  the  courts  will  uphold 
the  will  and  order  the  facts,  if  disputed,  to  be  determined  in  the 
usual  way.  *  *  *  The  persons  to  whom,  the  time,  amount,  and 
conditions  upon  which  the  estate  is  to  be  finally  disposed  of 
are  all  plainly  fixed  by  the  will."  Applying  these  rules,  it  is 
clear  that  the  power  given  the  executor  to  pay  over  to  the  son  any 
part  or  all  of  the  principal  was  personal  to  the  trustee  involving 
the  exercise  of  his  individual  choice  and  discretion.  It  is  made 
expressly  dependent  upon  the  will  of  the  trustee  "  with  the  ab- 
solute right  and  power  of  deciding."  It  is  not  given  in  aid  of  a 
valid  trrst  but,  on  the  contrary,  its  exercise  would  immediately 
terminate  the  trust.  I^either  is  its  exercise  dependent  upon  the 
determination  of  any  ascertainable  fact.  McLean  v.  McLean  (3 
Hun,  395),  affirmed  by  the  Court  of  Appeals  (62  N".  Y.  627), 
although  not  involving  the  appointment  of  a  substituted  trustee, 
is  peculiarly  in  point.    Benedict  v.  Dunning,  110  App.  Div.  303. 
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^  1381    Proceedings  Where  Testamentary  Trustee  is  Also 
Executor  or  Administrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the  executor  of 
the  will,  or  an  administrator  upon  the  same  estate,  proceedings  taken  by  or 
against  him,  as  prescribed  in  this  title,  do  not  affect  him  as  executor  or 
administrator,  or  the  creditors  of,  or  persons  interested  in,  the  general  estate, 
except  in  one  of  the  following  cases: 

1.  Where  he  presents  a.  petition,  praying  for  the  revocation  of -his  letters, 
he  may,  also,  in  the  same  petition,  set  forth  the  facts,  upon  showing  which 
he  would  be  allowed  to  resign  as  testamentary  trustee;  and  may  thereupon 
pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revocation  of  letters 
issued  to  an  executor  or  administrator;  and  any  of  the  facts  set  forth  in  the 
petition  are  made,  by  the  provisions  of  this  title,  sufficient  to  entitle  the  same 
person  to  present  a  petition  praying  for  the  removal  of  a  testamentary 
trustee ;  the  petitioner  may  pray  for  a  decree  removing  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resignation  or  removal, 
as  the  case  requires,  of  the  testamentary  trustee,  and  for  the  judicial  settle- 
ment of  his  account,  may  be  taken,  as  prescribed  in  this  title,  in  connection 
with,  or  separately  from,  the  like  proceedings  upon  the  petition  for  the  revo- 
cation of  the  letters,  as  the  surrogate  directs.  §  2819,  Code  Civ.  Pro. 

The  acceptance  of  the  resignation  of  the  trustee  did  not  have 
the  effect  to  relieve  him  from  the  execution,  so  far  as  it  remained 
unexecuted,  of  the  trusts  which  were  devolved  upon  him  by  virtue 
of  the  office  of  executor.     Greenland  v.  Waddell,  116  IsT.  Y.  234. 

^  1382     When  an  Executor  is  Also  a  Testamentary  Tnistee, 

The  expression  "  testamentary  trustee  "  includes  every  person, 
except  an  executor  and  administrator  with  the  will  annexed  or  a 
guardian,  who  is  designated  by  the  will  or  by  any  competent  au- 
thority to  execute  a  trust  created  by  a  will;  and  it  includes  such 
an  executor  or  administrator  where  he  is  acting  in  the  execution 
of  a  trust  created  by  the  will,  which  is  separable  from  his  function 
as  executor  or  administrator.  §  2514,  subd.  6,  Code  Civ.  Pro. 

A  person  is  not  a  trustee  simply  because  as  executor  he  has  trust 
duties  to  perform.     Oliver  v.  Frishie,  3  Dem.  22. 

Executors  and  trustees  may  obtain  release  in  a  proper  case  in 
each  capacity  in  one  proceeding  under  this  section.  Tilden  v. 
Fiske,  4  Dem.  367. 

An  executor  will  be  considered  a  trustee  where  trust  powers  are 
conferred  and  trust  duties  imposed  upon  him  not  as  incidents  to 
72 
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his  office  of  executor,  but  as  belonging  to  an  entirely  distinct  char- 
acter—  that  of  trustee.  Hurlburt  v.  Durant,  88  N.  Y.  121; 
Drahe  v.  Price,  5  id.  430. 

^  1383     Effect  of  Nonresidence  of  Trustee. 

The  provisions  of  this  title  apply  to  a  trust  created  by  the  will  of  a 
resident  of  the  State,  or  relating  to  real  property,  situated  within  the  State, 
without  regard  to  the  residence  of  the  trustee,  or  the  time  of  the  execution  of 
the  will.  §  2820,  Code  Civ.  Pro. 
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CHAPTER  LXXX. 

Definition  of  Expressions  and  Terms  Used  in  Relation  to 
Executors,  Administrators,  Guardians,  and  Trustees. 

1  1384.  Definition  of  expressions  used  in  Code  of  Civil  Procedure. 

1385.  Certain  provisions  of  the  Code  of  Civil  Procedure  are  applicable  to 

Surrogate's  Court. 
1386  to  1405.  Certain  words  and  phrases  construed  by  the  courts. 

^  1384     Definition  of  Expressions  Used  in  Code  of  Civil  Pro- 
cedure. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  vsrhere  a  contrary  intent  is  expressly  de- 
clared in  the  provision  to  be  construed,  or  plainly  apparent  from 
the  context  thereof : 

1.  The  word  "  intestate  "  signifies  a  person  who  died  without 
lea^'ing  a  valid  will ;  but  where  it  is  used  with  respect  to  particular 
property  it  signifies  a  person  who  died  without  effectually  dis- 
posing of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word  "  assets  "  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  The  word  "  debts  "  includes  every  claim  and  demand,  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action ;  and  the  word  "  cred- 
itor "  includes  every  person  having  such  a  claim  or  demand,  any 
person  having  a  claim  for  expense  of  administration,  or  any  per- 
son having  a  claim  for  funeral  expenses. 

4.  The  word  "  will "  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression  "  letters  of  administration  "  includes  letters 
of  temporary  administration. 

6.  The  expression  "  testamentary  trustee  "  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed,  or 
a  guardian,  who  is  designated  by  a  will,  or  by  any  competent  au- 
thority, to  execute  a  trust  created  by  a  will ;  and  it  includes  such 
an  executor  or  administrator,  where  he  is  acting  in  the  execution 
of  a  trust  created  by  the  will,  which  is  separate  from  his  functions 
as  executor  or  administrator. 
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7.  Tte  word  "  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this  chap- 
ter, includes  every  officer  or  court  vested  by  law  with  the  functions 
'Of  surrogate. 

8.  The  expression  "  judicial  settlement,"  where  it  is  applied  to 
^n  account,  signifies  a  decree  of  the  Surrogate's  Court^  whereby 
the  account  is  made  conclusiva  upon  the  parties  to  a  special  pro- 
•ceeding,  either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to  be 
judicially  settled. 

9.  The  expression  "  intermediate  account "  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts 
of  the  person  accounting,  and  the  condition  of  the  estate  or  fund  in 
his  hands,  and  not  made  the  subject  of  a  judicial  settlement. 

10.  The  expression  "  upon  the  return  of  a  citation,"  where  it  is 
nsed  in  a  provision  requiring  an  act  to  be  done  in  the  Surrogate's 
Court,  relates  to  the  time  and  place  at  which  the  citation  is  re- 
iurnable,  or  to  which  the  hearing  is  adjourned;  includes  a  supple- 
mental citation,  issued  to  bring  in  a  party  who  ought  to  be  but 
has  not  been  cited ;  and  implies  that  before  doing  the  act  specified 
due  proof  must  be  made  that  all  persons  required  to  be  cited 
have  been  duly  cited. 

11.  The  expression  "  person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee,  next 
of  kin,  heir,  devisee,  assignee,  grantee,  or  otherwise,  except  as  a 
creditor.  Where  a  provision  of  this  chapter  prescribes  that  a 
person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation  of 
his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term  "  next  bf  kin  "  includes  all  those  entitled  under 
the  provisions  of  law  relating  to  the  distribution  of  personal  prop- 
erty, to  share  in  the  unbequeathed  residue  of  the  assets  of  a  dece- 
dent after  payment  of  debts  and  expenses,  other  than  a  surviving 
husband  or  wife. 

13.  The  expression  "  real  property  "  includes  every  estate,  inter- 
est, and  right,  legal  or  equitable,  in  lands,  tenements,  or  heredita- 
ments, except  those  which  are  determined  or  extinguished  by  the 
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death  of  a  person  seized  or  possessed  thereof,  or  in  any  manner 
entitled  thereto,  and  except  those  which  are  declared  by  law  to  be 
assets.  The  word  "  inheritance  "  signifies  real  property  as  de- 
fined in  this  subdivision,  descended  as  prescribed  by  law.  The 
expression  "  personal  property  "  signifies  every  kind  of  property 
which  survives  a  decedent,  other  than  real  property  as  defined  in 
this  subdivision,  and  includes  a  right  of  action  conferred  by  special 
statutory  provision  upon  an  executor  or  administrator. 

§  2514,  Code  Civ.  Pro, 

A  widow  who  has  assigned  her  interest  in  the  estate,  which  as- 
signment is  challenged  for  fraud,  is  still  excluded  from  the  class 
of  persons  named  in  subdivision  11.  Woodruff  v.  Woodruff,  3 
Dem.  505. 

^  1385     Certain  Provisions  Made  Applicable  to  Proceedings 
in  Surrogate's  Courts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  the  following 
portions  of  this  act,  to  wit;  title  first,  and  articles  third  and 
fourth  of  title  sixth  of  chapter  eighth,  and  articles  first  and 
second  of  title  third  of  chapter  ninth,  apply  to  Surrogates'  Courts 
and  to  the  proceedings  therein,  so  far  as  they  can  be  applied  to 
the  substance  and  subject-matter  of  a  proceeding  without  regard 
to  its  form.  §  2538,  Code  Civ.  Pro. 

^  1386     Certain    Words    and    Phrases    Construed    by    the 
Courts. 

Advancement  in  its  limited  and  statutory  meaning  is  applicable 
only  to  cases  of  intestacy  and  to  moneys  advanced  by  a  parent  to 
a  child  in  anticipation  of  such  child's  future  share  of  the  parent's 
estate.    Code  Civ.  Pro.,  %  2733 ;  Eeal  Property  Law,  §§  295,  296. 

The  word  "  advancement "  is  employed  by  courts  of  equity  in 
a  wider  sense  to  denote  money  or  property  advanced  as  a  satis- 
faction pro  tanto  of  a  general  legacy,  given  by  a  parent  or  other 
person  standing  in  loco  parentis  to  a  child  or  grandchild.  Mat- 
ter of  Weiss,  39  Misc.  Rep.  Yl ;  Lawrence  v.  Lindsay,  68  IsT.  Y. 
108-112 ;  Matter  of  Cramer,  43  Misc.  Eep.  495. 

"After  payment  of  legacies "  are  not  words  of  limitation  or  exclu- 
sion.   Eulin  V.  Squires,  63  Hun,  352 ;  affd.,  141  N.  Y.  560. 
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"Alter  and  regulate"  —  held  to  give  the  right  to  determine  the 
proportions  of  a  fund  which  certain  persons  might  take,  not  to 
give  the  right  to  designate  other  persons.  Matter  of  Tenney,  104 
App.  Div.  290. 

"Amend."  Cruikshank  v.  Cruikshank,  39  Misc.  Eep.  401. 

"Ancestor  "  as  used  in  the  Statute  of  Descent  i^  not  restricted  to 
the  direct  line  of  blood,  but  may  refer  to  the  person  from  whom 
a  particular  estate  was  inherited.  Matter  of  Reeve,  38  Misc.  Eep. 
410,  77  ^.  Y.  Supp.  936. 

Ancestor  is  used  in  the  real  estate  law  and  the  statutes  to  mean 
one  who  has  gone  before  or  preceded  in  the  seizin  or  possession 
of  real  estate,  rather  than  one  who  was  the  ancestor  of  a  family. 
Matter  of  Kene,  1  Gibb.  Sur.  Eep.  65. 

"And  "  and  "  or." 

"And  "  is  to  be  read  "  or  "  and  "  or  "  read  "  and,"  when  re- 
quired by  the  meaning  and  intent  of  the  will.  Roome  v.  Phillips, 
24  ]Sr.  Y.  463.     See  another  phase  of  same  case,  27  id.  357. 

As  said  in  Roome  v.  Phillips  (24  N.  Y.  463,  470),  the  rule 
is  settled  and  should  be  adhered  to  that  "  in  all  cases  '  or  '  is  to  be 
taken  for  '  and,'  and  '  and '  is  to  be  taken  for  '  or '  as  may  best 
comport  with  the  intent  and  meaning  of  the  grant  or  devise." 
See  also  Miller  v.  Gilbert,  144  IST.  Y.  68,  74;  Beers  v.  Grant, 
110  App.  Div.  152;  affd.,  185  K  Y.  533. 

Testator  gave  residue  and  remainder,  real  and  personal,  to  his 
children  "subject  nevertheless  to  the  dower  and  thirds  of  his 
wife  " —  held,  that  "  and  "  should  be  read  "  or  "  and  that  no  per- 
sonal estate  was  given  the  wife.    O'Hara  v.  Dever,  2  Keyes,  558. 

"Assets." 

The  word  "  assets "  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

From  §  2514,  Code  Civ.  Pro. 

^  1387     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Bequest "  construed  as  "  devise  "  so  as  to  make  the  will  pass 
real  estate.     Mills  v.  Tompkins,  110  App.  Div.  212. 
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^  1388    Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Children "  held  to  mean  issue  of  lawful  marriage,  not  of  prior 
unlawful  cohabitation.     Oelston  v.  Shields,  Y8  N.  Y.  2Y5. 

"Children"  held  not  to  include  grandchildren.  Schneider  v. 
Heilbron,  115  App.  Div.  721 ;  Matter  of  Truslow,  140  IST.  Y.  599 ; 
Palmer  v.  Horn,  84  id.  516. 

"Children"  construed  as  descendants.  Matter  of  Bender,  44 
Misc.  Eep.  79. 

Case  where  the  word  "  children  "  was  held  to  include  issue, 
however  remote.     Prowitt  v.  Rodman,  37  N.  Y.  42. 

Legacy  to  children  of  deceased  daughter  —  held,  should  go  per 
stirpes.    Ferrer  v.  Pyne,  81  N.  Y.  281. 

"Our  children"  held  not  to  include  an  alleged  adopted  child. 
Hamlin  v.  Stevens,  177  'N.  Y.  29,  affg.  78  App.  Div.  629. 

"  Claimant." 

Claimant,  as  used  in  section  2718a,  Code  Civ.  Pro.,  shall 
be  deemed  to  include  every  person  claiming  to  be  a  creditor  of 
the  estate  or  claiming  a  right  in  or  lien  upon  any  personal  property 
in  the  custody  of  the  petitioner  or  any  claim  against  the  petitioner 
by  reason  of  any  act  of  his  in  the  administration  of  the  estate, 
or  in  his  representative  capacity.    Part  of  §  2718a,  Code  Civ.  Pro. 

"  Contents  of  house." 

Money  is  not  classed  as  part  of  the  "  furniture "  and  "  con- 
tents "  of  a  house.  Neither  are  watches  and  jewelry  for  personal 
wear.  The  general  phrase  "  contents  of  house  "  following  one  of 
household  furniture  refers  to  articles  of  the  same  general  nature. 
Lvdwig  v.  Bungart,  33  Misc.  Kep.  177,  67  E".  Y.  Supp.  177; 
Fenton  v.  Fenton,  35  Misc.  Kep.  479,  71  N.  Y.  Supp.  1083. 

"  Creditor." 

The  word  "  creditor "  includes  every  person  having  such  a 
claim  or  demand,  any  person  having  a  claim  for  expense  of  ad- 
ministration, or  any  person  having  a  claim  for  funeral  expenses. 

From  §  2514,  Code  Civ.  Pro. 
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^  1389    Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Debt." 

The  word  "  debts "  includes  every  claim  and  demand,  upon 
whicli  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action. 

From  §  2514,  Code  Civ.  Pro. 
Descent. 

Lands  acquired  by  descent  are  not  held  as  acquired  by  purchase 
with  the  meaning  of  its  act  allowing  an  alien  to  inherit  property 
from  an  alien  in  certain  cases.  Stewart  v.  Biissell,  91  App. 
Div.  310. 

"  Divided  equally." 

In  all  the  cases  where  the  words  "  to  be  equally  divided  "  have 
been  employed,  and  it  has  been  said  that  the  rule  of  a  per  capita 
division  "  will  yield  to  a  very  faint  glimmer  of  a  different  intent " 
some  method  of  satisfying  those  words  by  an  equal  division  among 
individuals  and  groups  of  heirs  mentioned  in  the  will  has  been 
possible.     Matter  of  Oriswold,  42  Misc.  Rep.  230. 

"  Dividends,  issues  and  profits  "  construed  as  "  income  or  earn- 
ings." Matter  of  Stevens,  111  App.  Div.  Y73;  modified  in  187 
]Sr.  Y.  471. 

^  1390     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Expenses  of  administration." 

A  will  which  directs  the  payment  of  "  testamentary  charges  and 
expenses "  authorizes  the  payment  of  the  expenses  of  defending 
the  will  from  the  principal  of  the  estate  especially  as  the  will  pro- 
vided an  annuity  for  the  widow.    Matter  of  Wolfe,  2  Dem.  305. 

Legacy  given,  less  the  expenses  of  administration  —  held,  that 
costs  of  administration  did  not  include  commissions  or  transfer 
tax.    Matter  of  Pray,  40  Misc.  Eep.  516. 

"  Expenses  and  charges "  when  used  in  a  will  specifying  what  pay- 
ments should  be  made  from  income  given  to  a  beneficiary  do  not 
mean  compensation  in  lieu  of  commissions.  Oreer  v.  Greer,  5 
Eedf.  214. 
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^  1391    Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"Family"  by  every  definition  includes  children.  Wormser  v. 
Croce.  104  N.  Y.  Supp.  1090. 

A  man  will  be  considered  to  have  a  family  although  he  does  not 
live  with  his  wife.     Matter  of  Shedd,  38  N.  Y.  St.  Kep.  310. 

"  Final  order  or  decree." 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  in  a  Surrogate's  Court  is  styled,  indifferently,  a  final 
order  or  decree.  §  2550,  Code  Civ.  Pro. 

"  Funeral  expenses.'' 

The  expression  "  funeral  expenses,"  as  used  in  relation  to  sale 
of  real  estate  to  pay  the  same,  includes  a  reasonable  charge  for  a 
suitable  headstone.  Part  of  §  2749,  Code  Civ.  Pro. 

^  1392     Certain    Words    and    Phrases    Construed    by    the 

Courts  (Continued). 
"  Guardian  of  estate  only." 

Wherever  "  general  guardian  "  is  used  it  includes  one  who  is 
guardian  of  the  estate  only  of  an  infant. 

From  §  2848,  Code  Civ.  Pro. 

^  1393     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"Heirs"  means  persons  who  would  take  under  Statute  of 
Descent.  Armstrong  v.  Sheldon,  43  App.  Div.  248,  94  IST.  Y.  St. 
Rep.  1. 

"Meaning  of  "heirs."  Eiah  V.  Grenier,  56  IST.  Y.  220;  Bodine  v. 
Brown,  42  N.  Y.  Supp.  202 ;  affd.,  154  N.  Y.  778. 

"Heirs"  held  to  indicate  next  of  kin.  Matter  of  Fidelity  T.  & 
O.  Co.,  67  App.  Div.  532,  68  K  Y.  Supp.  257. 

Devise  to  "  H.  and  his  heirs  "  held  to  be  limitation,  and  on  death  of 
H.  before  testator  the  devise  lapsed.  Thurher  v.  Chambers,  66 
1^.  Y.  42. 

Where  there  was  a  charge  for  support  on  such  devise  the  charge 
followed  the  property  although  the  devise  lapsed.  Thurher  v. 
Chambers,  66  E".  Y.  42. 
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Bequest  to  "  the  lawful  heirs  "  of  M.  after  death  of  P.,  who 
had  the  use  of  the  bequest,  M.  survived  both  testator  and  P. — 
held,  that  the  legacy  was  good  but  did  not  vest  until  the  death  of 
M.  when  the  "  lawful  heirs "  would  be  known.  Cushman  v. 
Tlorton,  59  K  Y.  149. 

"If  he  leave  no  legitimate  heirs."  Lytle  v.  Beveridge,  58  ^N".  Y. 
593. 

"If  they  have  any."  Matter  of  Stafford.  67  IST.  Y.  St.  Eep.  421, 
33  :S.  Y,  Supp.  419. 

"  Legal  heirs."  Woodward  v.  James,  115  N.  Y.  346. 

"Heirs"  defined  and  construed.  Campbell  v.  Rawdon,  18  N.  Y. 
412. 

"Heirs"  held  to  mean  issue.    Smith  v.  Sholtz,  68  IST.  Y.  42. 

"Heirs"  construed  as  heirs  of  the  body.  Bundy  v.  Bundy,  38 
JSr.  Y.  410. 

"Heirs"  employed  in  a  will  as  designating  the  successors  in  in- 
terest of  a  legatee  who  dies  in  testator's  lifetime  is  to  be  inter- 
preted as  meaning  the  legatee's  next  of  kin.  Matter  of  McCor- 
mick,  2  Dem.  137. 

^  1394     Certain    Words    and    Phrases    Construed    by    the 

Courts  (Continued). 
"  Income,"  "  interest,"  and  "  profits." 

No  authorities  have  been  cited  on  the  briefs  of  counsel  as  to  the 
use  of  the  words  "  income  "  and  "  interest,"  but  I  find  in  the  case 
of  People  V.  Supervisors  of  Niagara  (4  Hill,  20),  a  discussion  as 
to  the  use  of  the  word  "  income  "  as  distinguished  from  profits  of  a 
corporation,  in  which  the  court  said  (pp.  23,  24)  :  "It  is  un- 
doubtedly true  that  '  profits '  and  '  income '  are  sometimes  used 
as  synonymous  terms,  but,  strictly  speaking,  '  income '  means  that 
which  comes  in  or  is  received  from  any  business  or  investment  of 
capital  without  reference  to  the  outgoing  expenditures;  while 
'  profits '  generally  mean  the  gain  which  is  made  upon  any  busi- 
ness or  investment  when  both  receipts  and  payments  are  taken 
into  the  account.  '  Income,'  when  applied  to  the  affairs  of  in- 
dividuals, expresses  the  same  idea  that  revenue  does  when  applied 
to  the  affairs  of  a  State  or  nation,  and  no  one  would  think  of  deny- 
ing that  our  government  has  any  revenue  because  the  expendi- 
tures for  a  given  period  may  exceed  the  amount  of  receipts." 
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In  Sims'  Appeal  (44  Pa.  St.  345),  it  was  said:  "  The  word 
'  income  '  means  '  the  gain  which  proceeds  from  property,  lahor,  or 
business.'  Bouvier's  Law  Diet.  When  applied  to  a  sum  of 
money,  or  money  in  the  public  debt,  it  is  equivalent  to  '  interest.'  " 
Sometimes  interest  and  income  are  used  together  without  any  dis- 
crimination between  them,  as  in  Biddle's  Appeal  (99  Pa.  St. 
278).  Income  and  dividends  have  been  held  to  be  synonymous  or 
convertible  terms.  Mills  v.  Britton,  64  Conn.  23 ;  Spooner  v. 
Phillips,  62  id.  62;  Lord  v.  Brooks,  52  N.  H.  78;  Matter  of 
Murphy,  80  App.  Div.  238. 

"  Intermediate  account." 

The  expression  "  intermediate  account,"  denotes  an  account  filed 
in  the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts  of 
the  person  accounting,  and  the  condition  of  the  estate  or  fund  in 
his  hands,  and  not  made  the  subject  of  a  judicial  settlement. 

From  §  2514,  Code  Civ.  Pro. 
"  Inheritance." 

The  word  "  inheritance  "  signifies  real  property,  as  defined  in 
subdivision  3,  tsection  2514,  Code  Civ.  Pro.,  descended  as  pre- 
scribed by  law. 

"  Intestate." 

The  word  "  intestate  "  signifies  a  person  who  died  without  leav- 
ing a  valid  will;  but  where  it  is  used  with  respect  to  particular 
property  it  signifies  a  person  who  died  without  effectually  dis- 
posing of  that  property  by  will,  whether  he  left  a  will  or  not. 

§  2514,  Code  Civ.  Pro. 

"Issue  and  profits."  Stewart  v.  Phelps,  71  App.  Div.  91;  affd., 
173  K  Y.  621 ;  Matter  of  Roberts,  40  Misc.  Rep.  512. 

Cf  1395     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Judicial  settlement." 

The  expression  "  judicial  settlement,"  where  it  is  applied  to  an 
account,  signifies  a  decree  of  a  Surrogate's  Court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute ;  and  an  account  thus  made  conclusive  is  said  to  be 
"  judicially  settled."  From  §  2514,  Code  Civ.  Pro. 
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^  1396    Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Lawful  issue  "  is  equivalent  to  descendants.  Phelps  v.  Cwmeron, 
109  App.  Div.  798. 

Issue  —  Lawful."    Olmsted  v.  Olmsted,  51  Misc.  Eep.  309, 
"  Letters  of  administration." 

The  expression  "  letters  of  administration  "  includes  letters  of 
temporary  administration.  From  §  2514,  Code  Civ.  Pro. 

"Legal  representatives."  Oriswold  V.  Sawyer,  125  'N.  Y.  411, 
revg.  56  Hun,  12. 

^  1397     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"May  leave"  construe  as  "may  have."     DuBois  V.  Bay,  35  'N.  Y. 
162. 
Money. 

"All  money  that  remains"  held  to  include  mortgages,  stocks,  and 
bonds.    Matter  of  Blackstone,  47  Misc.  Eep.  538. 

In  Smith  v.  Burch  (92  E".  Y.  228),  the  court  said:  "  The  word 
'  money '  has  sometimes  been  held  to  include  securities,  stocks, 
personal  property,  money  in  bank,  and  money  in  the  hands  of 
agents,  when  the  context  and  all  the  circumstances  which  were 
rightfully  considered  indicated  such  to  be  the  intention  of  the 
testator."  The  same  doctrine  is  held  in  Sweet  v.  Burnett  (136 
K  Y.  204). 

"Ready  money."    Smith  v.  Burch,  92  IST.  Y.  228. 

^  1398     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Next  of  kin "  does  not  include  widow.  Luce  v.  Dunham,  69 
K  Y.  36. 

"Widow"  one  of  "next  of  kin"  in  certain  cases.  Betsinger 
v.  Chapman,  88  N.  Y.  487. 

"  Next  of  kin  "  neither  husband  nor  wife.  Matter  of  Devoe,  171 
K  Y.  281. 

The  term  "  next  of  kin  "  includes  all  those  entitled,  under  the 
provisions  of  law  relating  to  the  distribution  of  personal  property, 
to  share  in  the  unbequeathed  residue  of  the  assets  of  a  decedent 
after  payment  of  debts  and  expenses,  other  than  a  surviving  hus- 
band or  wife.  From  §  2514,  Code  Civ.  Pro. 
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^  1399     Certain    Words    and    Phrases    Construed    by    the 

Courts  (Continued). 
"  Order." 

A  direction  of  a  Surrogate's  Court,  made  or  entered  in  writing, 
and  not  included  in  a  decree,  is  styled  an  order. 

Part  of  §  2556,  Code  Civ.  Pro. 

^  1400     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"Personal  representatives."  Matter  of  Hall,  2  Dem.  112. 

"  Person  interested." 

The  expression  "  person  interested,"  where  it  is  used  in  con- 
nection with  an  estate  or  a  fund,  includes  every  person  entitled, 
either  absolutely  or  contingently,  to  share  in  the  estate  or  the  pro- 
ceeds thereof,  or  in  the  fund,  as  husband,  wife,  legatee,  next  of 
kin,  heir,  devisee,  assignee,  grantee,  or  otherwise,  except  as  a 
creditor.  "Where  a  provision  of  this  chapter  prescribes  that  a 
person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted ;  unless  he  has  been  excluded  by  a  judgment,  decree,  or  other 
final  determination,  and  no  appeal  therefrom  is  pending. 

From  §  2514,  Code  Civ.  Pro. 

C]  1401     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Personal  property." 

The  expression  "  personal  property "  signifies  every  kind  of 
property  which  survives  a  decedent,  other  than  real  property  as 
defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred by  special  statutory  provision  upon  an  executor  or  ad- 
ministrator. From  §  2514,  Code  Civ.  Pro. 

"  Previously." 

To  refer  the  word  "  previously  "  to  a  death  occurring  in  the 
lifetime  of  the  testator,  only,  after  the  general  rule,  would  seem 
to  do  violence  to  the  plain  meaning  of  the  context,  which  rises 
above  all  artificial  rules.  Mead  v.  Maben,  131  IST.  Y.  255 ;  Stohes 
v.  Weston,  142  id.  433 ;  Benson  v.  Corhin,  145  id.  351 ;  People's 
T.  Co.  V.  Flynn,  44  Misc.  Eep.  6. 
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"  Profits  "  do  not  include  increase  from  natural  causes.  Matter 
of  Vedder,  40  IST.  Y.  St.  Eep.  119,  modified  in  42  id.  300. 

"  Property." 

"All  the  household  property  in  the  dwelling-house  "  is  broad 
enough  to  include  the  coal  and  wood  provided  for  the  use  of  the 
family,  and  also  a  shotgim.     Matter  of  Frazer,  92  N.  Y.  239. 

Devise  of  real  estate  "  including  all  the  furniture  and  personal 
property  in  and  upon  the  same  or  in  any  manner  connected  there- 
with "  does  not  carry  money  and  securities  in  a  vault  on  part  of 
such  premises  used  as  an  ofiice.  Matter  of  Reynolds,  124  IST.  Y. 
388. 

Purchase. 

The  popular  and  commercial  meaning  of  the  words  "  to  pur- 
chase "  is  doubtless  "  to  buy,"  but  generally  in  law  the  word  has 
a  more  extended  meaning  and  includes  every  mode  of  acquiring 
land  except  by  descent.     Stamm  v.  Bostwich,  122  IST.  Y.  48. 

^  1402     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"Reasonable  time"  for  converting  real  estate  cannot  be  fixed  for 
all  cases  —  in  ordinary  cases  eighteen  months  will  be  considered 
reasonable.  Matter  of  Weston,  91  I^.  Y.  502 ;  In  re  Fargo,  20 
Misc.  Eep.  137,  45  JST.  Y.  Supp.  732. 

"Real  property." 

The  expression  "  real  property "  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  extinguished 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declared  by 
law  to  be  assets.  From  §  2514,  Code  Civ.  Pro. 

"Relatives  mentioned  in  my  will"  held  to  include  only  blood 
relations  although  relatives  by  marriage  were  so  mentioned. 
Blossom  v.  Sidway,  5  Eedf.  389. 

"Rest,  residue  and  remainder"  held  to  include  an  estate  in  re- 
mainder in  the  property  held  in  trust  for  the  widow's  annuity. 
Thomas  v.  Tliomas,  43  Misc.  Eep.  541. 
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^  1403     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Statutory  allowances  "  include  exempt  property  to  be  set  off  to  a 
widow  but  do  not  include  a  distributive  share.  Matter  of  Mer- 
sereau,  38  Misc.  Eep.  208,  77  IST.  Y.  Supp.  329. 

"Surrender"  involves  the  idea  of  yielding,  of  delivering  in  re- 
sponse to  a  demand,  and  not  of  making  a  sale  and  delivery. 
County  of  Tompkins  v.  Ingersoll,  81  App.  Div.  344. 

"  Surrogate." 

The  word  "  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  officer  or  court  vested  by  law  vnth  the  func- 
tions of  surrogate. 

"Survivor,"  construed.     Lyons  v.  Mahon,  1  Dam.  180. 

^  1404     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  Unincumbered  real  estate." 

An  unpaid  tax  is  not  such  an  incumbrance.  Crabb  v.  Young, 
92  E".  Y.  56. 

"  Unmarried  "  is  to  be  construed  as  not  being  married  at  the  time. 
Matter  of  Union  T.  Co.,  179  N.  Y.  261,  affg.  92  App.  Div.  620. 

"Upon  return  of  citation." 

The  expression,  "  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  Surro- 
gate's Court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to  be 
but  has  not  been  cited,  and  implies  that  before  doing  the  act 
specified,  due  proof  must  be  made  that  all  persons  required  to  be 
cited  have  been  duly  cited.  From  §  2514,  Code  Civ.  Pro. 

"Use  and  4pply"  construed.  Potter  v.  Hodgman,  81  App.  Div. 
233. 


Cf  1405     Certain    Words    and    Phrases    Construed    by    the 
Courts  (Continued). 

"  When  "  construed  as  "  thereafter."     Central  Trust  Co.  ^.  Egle- 
ston,  47  Misc.  Rep.  475, 
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"  Whosoever  they  may  be "  held  to  imply  that  futurity  was  an- 
nexed to  the  gift  and,  therefore,  an  estate  did  not  vest  on  the  death 
of  the  testator.  Matter  of  Bowers,  109  App.  Div.  566 ;  affd.,  184 
K  Y.  574. 

"Willful  default"  defined.  Matter  of  Mallon,  43  Misc.  Eep.  569; 
Matter  of  Howard,  110  App.  Div.  64;  affd.,  185  N.  Y.  539. 

"  Will." 

The  word  "  will "  signifies  a  last  will  and  testament,  and  in- 
cludes all  the  codicils  to  a  will.         From  §  2514,  Code  Civ.  Pro. 


FORMS. 


FORM    No.  I. 
PETITION  FOR  PROBATE  AND  FOR  CITATION. 

[U  184,  §  2614] 
SURROGATE'S  COURT,  Rensselaeb  County. 


In  the  niatter  of  the  probate  of  the  last  will 
and  testament  of 


Jate  of   , 

Deceased. 

To  the  Surrogate's  Court,  County  of  Rensselaer: 

The  Petition  of ,  residing  at  No street,  in  the of 

in    the    County    of    Rensselaer,    respectfully    showeth :    that   your 

petitioner,    ,  Execut ,  named  in the  last  Will  and 

Testament  of ,  late  of in  the  County  of  Rensselaer,  de- 
ceased : 

The  said  last  Will  and  Testament above  mentioned  relates  to  both 

real  and  personal  property,  and  bears  date  the day  of and  is 

signed  at  the  end  thereof  by  the  said  testat and  by as  sub- 
scribing witnesses,    


That  your  Petitioner  docs  not  know  of  any codicil  to  said  last 

Will  and  Testament,  nor  is  there  any to  the  best  of  .  .h. .  informa- 
tion and  belief. 

That  the  said  deceased  was,  at  the  time  of  ..h..  death,  a  resident  of  the 

"County  of  Rensselaer,  and  departed  this  life  at  the of in  said 

County,  on  the day  of 19 . . 

(If  deceased  was  not  a  resident  of  the  county  state  such  facts  under  section 
261,1  and  section  2476  as  give  the  court  jurisdiction.) 

Your  Petitioner  further  states  that  deceased  left 

(a  widow  or  husband  or 
no    widow    or     husband) 
h . . .  surviving  whose  name  is and  who  resides  at 

Your  Petitioner  further  states  that  all  the  heirs,  and  all  the  next  of  kin 
of  said  deceased,  together  with  their  residences,  are  as  follows,  to  wit : 
,  a of  deceased,  who  resides  at 

73  [1153] 
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That  all  the  above  named  are  of  full  age  and  sound  mind,  EXCEPT, 


who infant under  the  age  of  fourteen  years,  and  reside 

with and 

who infant over  the  age  of  fourteen  years 

That  said   decedent  left  h.  .    surviving  no child  or  children,   no 

adopted  child  or  children,  no  issue  of  any  deceased  child  or  children,  no  issue 
of  any  deceased  adopted  child  or  children,  no  father  or  mother,  no  brother 
or  sister  of  the  half  or  the  whole  blood,  no  issue  of  any  deceased  brother  or 
sister,  no  uncle,  no  aunt,  and  no  issue  of  any  deceased  uncle  or  aunt,  who 
would  be  entitled  to  share  in  the  estate  of  an  intestate,  except  as  above  stated. 

That  your  Petitioner  prays  for  an  order  directing  the  service  of  the  citation 
herein  without  the  State  or  by  publication,  pursuant  to  sections  2522  and  2523 
of  the  Code  of  Civil  Procedure,  upon  such  of  the  above-named  persons  as  are 
hereinbefore  stated  to  be  nonresidents  of  the  State  of  New  York,  or  whose 
names  and  residences  are  unknown. 

That  no  petition  for  the  probate  of  said  Will,  or  for  Letters  of  Administra- 
tion on  said  estate,  has  been  heretofore  filed  in  this  or  any  other  Surrogate's 
Court  of  this  State. 

Your  Petitioner  further  prays  that  a  citation  issue  to  the  above-named 
persons  to  attend  the  probate  of  the  said  last  Will  and  Testament,  and  that 

the  same may  be  proved  as  a  Will  of  real  and  personal  property, 

and  that  Letters  Testamentary  may  issue  thereon  to  the  Execut who 

may  qualify  thereunder. 

Dated ,  19.. 


Petitioner. 
STATE  OF  NEW  YOEJC,       l 
County  or ,  r«*-' 

,  the  Petitioner, named  in  the  foregoing  Petition,  being 

duly sworn,  depose .  .    and  say that    . .  h .  .    ha .  .    read  the 

foregoing  petition  subscribed  by  h . .  and  know . .  the  contents  thereof ;  and 
that  the  same  is  true  of  . .  h . .  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those 
matters  . .  he .  .  believes  it  to  be  true. 

Sworn  to  this day  ' 

„  L Petitioner. 

of A.  D.,  19. 


:'}••■■ 

^'jss.: 


STATE  OF  NEW  YORK, 

COUNTT   OP 

I,   ,  do  solemnly  swear  that  I  will  well,  faithfully  and  honestly 

discharge  the  duties  of  execut of  the  last  Will  and  Testament  of : 

deceased,  according  to  law. 


Subscribed  and  sworn  to  before 
me  this day  of 


.19..  I 
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FORM    No.  2. 
PETITION  FOR  PROBATE  WITHOUT  CITATION. 

[If  186,  §  2614] 

SURROGATE'S  COURT,  County  of  New  Yobk. 
1 

In  the  matter  of  proving  the  last  will  and 
testament  of 


y 

Deceased. 
As  a  will  of  real  and  personal  property. 

To  the  Surrogate's  Court  of  the  County  of  New  York: 

The  Petition  of ,  residing  at  No ,  in  the of 

,  County  of ,  respectfully  showeth,  that  your  Petitioner 

,  Execut ,  named  in the  last  Will  and  Testament 

of ,  late  of  the  County  of  New  York,  deceased ; 

That  said  last  Will  and  Testament,  herewith  presented,  relates  to  both  real 

and  personal  property,  and  bears  date  the day  of ,  19.  . .,  and 

is  signed  at  the  end  thereof  by  the  said  testat and  by as  sub- 
scribing witnesses  

That  the  said  deceased  was,  at  the  time  of.. h.. death  a  resident  of  the 

County  of  New  York,  and  departed  this  life  at  the of in  said 

County,  on  the day  of ,  19 . . 

(If  deceased  was  not  a  resident  of  the  county  state  such  facts  under  section 
2611  and  section  2476  as  give  the  court  jurisdiction.) 

Your  Petitioner  further  states  that  deceased  left 

(a  widow  or  husband  or 
no    widow    or    husband) 
h.  .  .surviving  whose  name  is and  who  resides  at 

Your  Petitioner  further  states  that  all  the  heirs,  and  all  the  next  of  kin  of 
said  deceased,  together  with  their  residences,  are  as  follows,  to  wit: 
,  a of  deceased,  who  resides   at 

Your  Petitioner  further  states  that  all  the  heirs,  and  all  the  next  of  kin 
of  said  deceased,  together  with  all  the  above  named  are  of  full  age  and  sound 
mind,  and  all  of  the  above-named  persons  having  duly  waived  the  issue  and 
service  of  citation,  (which  waivers  are  herewith  filed,)  hereby  ask  that  the 
depositions  of  the  subscribing  witnesses  to  said  Will  be  now  taken  and  a  decree 
be  made  admitting  said  Will  to  probate  forthwith. 

The    said    decedent    left   h ....  surviving   no ,    child    or    children, 

adopted  child  or  children;  the  issue  of  any  deceased  child  or  children,  or  the 
issue  of  any  deceased  adopted  child  or  children;  or  any  father  or  mother,  or 
brother  or  sister  of  the  half  or  whole  blood,  or  the  issue  of  any  deceased  brother 
or  sister,  except  as  above  stated. 
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That  no  petition  for  the  probate  of  said  Will,  or  for  letters  of  Administra- 
tion on  said  estate  has  been  heretofore  filed  in  this  or  any  other  Surrogate's 
Court  of  this  State. 

Your  Petitioner  further  prays  that  the  said  last  Will  and  Testament 

may  be  proved  as  a  Will  of  real  and  personal  Property,  and  that  Letters 

Testamentary  may  be  issued  thereon  to  the  execut who  may  qualify 

thereunder. 

Dated ,  N.  Y., ,19.. 

Petitioner. 
STATE  OP  NEW  YORK,     , 
CouuTy  OF 


:.}• 


,  the  Petitioner named  in  the  foregoing  Petition,  being 

duly sworn,  depose. .  and  say that  .  .h. .    .  .ha. .  read  the 

foregoing  petition  subscribed  by  h. .  and  know. .  the  contents  thereof;  and  that 
the  same  is  true  of  . .  h . .  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those  matters 
.  .he. .  believe. .  it  to  be  true. 


Sworn   to   this day 

,A.  D.,  19 


ly   of"j 


Petitioner. 


STATE  OP  NEW  YORK, 

COXJNTT, 


.}• 


I,   ,  do  solemnly  swear  that  I  will  well,  faithfully  and  honestly 

discharge    the    duties    of   execut of   the    last    Will    and   Testament   of 

,  deceased,  according  to  law. 


Subscribed  and  sworn  to  before  me     T 
this day  of ,  19.. J 
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No.  3 


FORM   No.  3. 
TRANSFER  TAX  AFFIDAVIT. 

[ir  470] 
SURROGATE'S  COURT,  County  of  Rensselaeb. 


In  the  matter  of  the  application  for  letters 
testamentary  upon  the  estate  of 


Deceased. 


^  Affidavit  under  chap.  908, 
LoAJDS  of  1896. 


STATE  OF  NEW  YORK, 
CouNTT  OF  Rensselaeb, 


}' 


Petitioner    herein. 
,  N.  Y.,  on 


being    duly    sworn,    says :     he the 

That  the  above-named  decedent  died  at  the of . . 

the day  of. 19. . 

That  said  decedent  had real  property  in  the  State  of  New  York. 

That  the  estimated  value  of  such  real  property  is ....dollars,  and 

that   the   same   is   subject  to mortgage   incumbrance   of 

dollars. 

The  estimated  value  of  the  personal  property  of  which  said  deceased  died 
possessed,  is dollars. 

That  the  following  is  a  full  and  correct  list  of  the  names,  residences  and 
relationship  to  decedent  of  all  persons  who  are  entitled  to  a  legacy  or  devise 
under  the  will  of  said  decedent,  or  by  reason  of  partial  intestacy  to  succeed  to 
the  real  and  personal  estate,  together  with  the  character  and  value  of  such 
legacy  or  devise  as  far  as  the  same  can  at  present  be  determined. 


POST  OFFICB  ADDRDSS. 


HBLATIONSHIP. 


Sworn  to  before  me  this. 
day  of ,19.. 


■;-} 
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FORM   No.  4. 

WAIVER  OF  ISSUE  AND  SERVICE  OF  CITATION  AND 

AUTHORITY  TO  ENTER  APPEARANCE. 

[ir  215] 

SURROGATE'S  COURT,  County  of  Rensselaeb. 


In  tlie  matter  of  proving  the  last  will  and 
testament  of 


Deceased. 


The  undersigned,  heirs-at-law,  next  of  kin of  said  deceased  hereby 

waive  the  issue  and  service  of  the  usual  citation  required  by  law  in  this  matter, 

and do  hereby  consent  that  the  last  Will  and  Testament  of  the  said 

,  deceased,  may  be  proved  and  admitted  to  probate,  before  and  by 

the  Surrogate's  Court  of  Rensselaer  County,  at  the  City  of  Troy,  in  the  State 
of  New  York,  without  further  notice,  whenever  offered  for  that  purpose;  and 
we  do  hereby  appear  in  such  proceeding  and  authorize  our  appearances  to  be 
entered  on  the  record. 


Sealed  with  our  seals  and  dated  this day  of ,  19.  . 


[L.   S.] 
[L.   B.] 


STATE  OF  NEW  YORK, 
County  of 


On  this day  of ,  19  ■  ■ ,  personally  appeared  before  me . 


to  me  well  known  to  be  the  same  person . .  described  in  and  who  executed  the 

foregoing  instrument  and duly  acknowledged  the  execution   of  the 

same  for  the  purposes  therein  mentioned. 

Note. — If  acknowledgment  is  taken  without  the  State  of  New  York  or  County  of  Rens- 
selaer there  must  be  added  a  Certificate  of  a  County  Clerk  or  Clerk  of  Court  of  Record 
that  the  officer  taking  acknowledgment  is  authorized,  &o.,  to  take  the  same.  Do  not 
acknowledge  before  the  County  Clerk  or  Clerk  of  Court  of  Record  himself. 
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FORM   No.  5. 
CITATION  FOR  PROBATE. 

[II  216,  §  2616] 
The  People  of  the  State  of  New  York: 

To , 

heirs-at-law,  next  of  kin,  and  persons  interested  in  the  estate  of. 


late  of  the of in  the  County  of  Eensselaer,  deceased. 

GBBaa;iNG:  You  and  each  of  you  are  hereby  cited  and  required  personally 
to  be  and  appear  before  our  Surrogate  of  the  County  of  Eensselaer,  at  the 
Surrogate's  Court  to  be  held  at  the  Court  House  in  the  City  of  Troy,  New 

STork,  on  the day  of ,  19.  .,  at  10  o'clock  in  the  forenoon  of 

that  day,  to  attend  the  probate  of  the  last  Will  and  Testament  of  said  de- 
ceased, which  will  then  and  there  be  offered  for  that  purpose  by 

Execut named  in  said  Will,  who  ha applied  to  said  Surrogate  for 

the  proof  of  said  Will,  which  relates  to  real  and  personal  estate;  and  such  of 
you  as  are  under  the  age  of  twenty-one  years,  are  required  to  appear  by  your 
guardian,  if  you  have  one,  or  if  you  have  none,  to  appear  and  apply  for  one  to 
be  appointed,  or  in  the  event  of  your  neglect  or  failure  to  do  so,  a  guardian 
will  be  appointed  by  the  Surrogate  to  represent  and  act  for  you  in  the  pro- 
ceedings. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  our  said 
[L.  s.]     Surrogate  to  be  hereunto  aflSxed. 

Witness,  Hon.  Willis  E.  HBiiTON,  Surrogate  of  said  County,  at  tlie 
City  of  Troy,  the day  of ,  19. . . 


Clerk  of  Surrogate's  Court. 


FORM    No.  6. 

AFFIDAVIT  FOR  ORDER  FOR  SERVICE  BY  PUBLICA- 
TION, ETC. 

[1[  224,  §  2522] 

The  Surrogate  from  whose  Court  the  Citation  is  issued  may  make  an  order 
directing  the  service  thereof  without  the  State,  or  by  publication,  in  either 
of  the  following  cases: 

Upon  a  foreign  corporation. 

Upon  a  person  not  a  resident  of  the  State. 

Upon  a  resident  of  the  State  who  has  departed  therefrom  with  intent  to 
defraud  creditors  or  to  avoid  service  of  process. 
'     Upon  a  resident,  adult,  or  infant  of  the  State  temporarily  absent  therefrom. 

Where  an  attempt  was  made  to  serve  on  a  resident  of  the  State,  or  a 
domestic   corporation,   a   Citation  issued  from  the   same   Surrogate's   Court, 
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upon  the  presentation  of  the  same  Petition,  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  forth  in  the  Petition, 
and  the  limitation  would  have  expired  within  sixty  days  next  preceding  the 
application  for  the  Order,  if  the  time  had  not  been  extended  by  the  attempt 
to  serve  the  Citation.     [From  §  2522,  Code  Civ.  Pro.'\ 

SURROGATE'S  COUET,  County  of  Eensseiaeb. 

In  the  matter  of  the  

of 


Deceased. 


STATE  OP  NEW  YOEK^ 
CouNTT  or  Rensselaer, 


:}■ 


(Admr,  of  the  goods,  chattels,  credits,  etc.;  Trustee,  etc.),  being 

duly  sworn,  says  that  he  is  the  (Executor  of  the  last  Will,  etc.) ,  of , 

late  of  the of ,  Rensselaer  County,  deceased.    That  certain 

of  the  heirs-at-law  and  next  of  kin,  legatees  and  persons  interested  in  the 

estate  of  the  said ,  deceased,  are  not  residents  of  the  State  of  New 

York,  and  certain  others  of  said  persons  are  temporarily  absent  therefrom. 
Deponent  further  says  that  he  is  informed  and  believes  that  the  places  of  resi- 
dence and,  post-office  addresses  of  those  persons  who  reside  outside  the  State 
of  New  York  are  as  follows: 

A.  B.  who  resides  at  No Tenth  street,  ,  Illinois. 

C.  D.  who  resides  at  No Eighth  avenue, ,  Maryland. 

That is  temporarily  absent  abroad  and last-known  address 

to  this  deponent  is  C/O ,  London,  England ; 

That is   not   at place   of   residence,    to-wit,   No 

Fifth  avenue.  New  York,  N.  Y.,  and  that  said  residence  is  closed,  and  deponent 

is  informed  that  the  said has  left  the  said  City  for  the  summer  and 

is  temporarily  at  or  near ,  New  Hampshire,  and  that  the  latter 

is post-office  address. 

That  no  one  of  the  foregoing  persons  is  in  the  State  of  New  York  at  the 
present  time  and  personal  service  cannot  be  made  on  any  of  them  within  the 
said  State. 


Sworn  to  before  me  this . .  T 
day  of ,  19..  J 


1161  FoBMs.  ISTo.  6 

AFFIDAVIT   TO    OBTAIN   ORDER   FOR  SERVICE   BY 
PUBLICATION  —  UNKNOWN  HEIRS-AT-LAW. 

SURROGATE'S  COURT,  Rensselaee  County. 

In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of 

John  N.  Greenfield,  late  of  Troy,  N.  Y.,  De- 
ceased, as  to  the  unknown  next  of  kin 
and  heirs-at-law  (if  any  there  be)  of  the 
said  deceased  and  as  to  the  State  of  New 
York. 

STATE  OF  NEW  YORK,  ) 

Rensseiaee  County,       J     "" 

William  J.  Pochin  and  Mary  E.  Pochin  being  duly  sworn,  state  that  they 
are  the  Petitioners  in  the  above-entitled  matter  and  have  signed  and  verified 
the  Petition  relative  to  the  last  vVill  and  Testament  of  John  N.  Greenfield, 
deceased,  which  Petition  bears  even  date  herewith;  that  they  reside  in  the 
City  of  Troy  and  have  lived  here  for  more  than  forty  years  last  past;  that 
they  knew  the  said  Greenfield  in  his  lifetime ;  that  he  was  their  brother-in-law, 
having  married  their  sister  Catherine  A.  Greenfield;  that  he  died  at  Troy  in 
the  year  1890;  that  he  was  married  to  their  sister  about  thirty  years  or 
upwards  before  his  death;  that  during  that  time  he  lived  in  said  City;  that 
they  were  intimately  acquainted  with  him;  that  they  understood  from  him 
that  he  was  born  in  Hanover,  Germany,  and  went  from  there  to  England  when 
a  small  boy,  and  from  England  came  to  this  country;  that  they  understood 
he  came  to  this  country  in  the  late  40's  or  early  50's;  that  they  understood 
from  him  that  his  father,  mother,  and  all  other  relatives  were  dead  except  a 
niece  of  whom  they  heard  him  talk  who  was  some  place  in  Germany,  but  as 
they  learned  from  him  she  died  several  years  before  he  died;  that  when  he 
spoke  of  said  niece  he  spoke  of  her  as  a  person  who  had  never  married.  These 
deponents  are  informed  and  verily  believe  that  said  John  N,  Greenfield  left 
no  heir-at-law  or  next  of  kin  him  surviving;  that  they  have  made  diligent 
inquiry  and  effort  to  ascertain  whether  there  were  any  such  next  of  kin  or 
heirs-at-law  and  have  been  unable  after  such  inquiry  and  effort  to  ascertain 
that  he  left  any  such  persons  him  surviving,  and  they  have  also  made  diligent 
Inquiry  and  effort  to  ascertain  the  place  or  places  where  any  such  heirs-at-law 
or  next  of  kin  would  probably  receive  matters  transmitted  through  post-office 
and  they  are  unable  with  reasonable  diligence  to  ascertain  the  same.  Since 
the  death  of  said  John  N.  Greenfield  in  1890,  and  since  the  death  of  his  widow 
Catherine  Greenfield  in  1897,  no  persons  claiming  to  be  next  of  kin  or  heirs- 
at-law  of  said  John  N.  Greenfield  have  appeared  or  made  claim  to  any  of  his 
estate  or  property  in  Troy,  although  he  was  the  owner  of  real  property  in  said 
City  at  the  time  of  his  death. 

WILLIAM  J.  POCHIN. 
Sworn  to  before  me  this  llthl  MARY  E.  POCHIN. 

day   of   July,    1907.         J 

WiixiAM  C.  Roche, 

Notary  Public,  Rensselaer  Co.,  N.  7. 
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FORM   No.  7. 
ORDER  FOR  SERVICE  BY  PUBLICATION  OR  WITH- 
OUT THE  STATE  —  PARTIES  KNOWN. 

[H  226,  §  2524] 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of  Rens- 
selaer, at  the  Surrogate's  Office  in  the  City  of  Troy 
in  said  County,  on  the day  of ,  19. . 

Present:  Hon.  Wilus  E.  Heaton,  Surrogate. 


In  the  matter  of  proving  the  last  will  and 
testament  of 


Deceased. 


On  reading  and  filing  the  Petition,  duly  verified,  of Execut 

named  in  the  Last  Will  and  Testament  of  said late  of  the 

of in  said  County,  deceased,  praying  that  a  citation  may  issue  out 

of  this  Court,  directed  to  the heirs-at-law  and  next  of  kin  of  said 

deceased,  for  the  probate  of  said  Last  Will  and  Testament,  and  it  appearing 

satisfactorily  to  the  Surrogate  that are  executors  named  in  said  will, 

heirs-at-law,  and  next  of  kin  of  said  deceased,  and  that  they  severally  reside 

out  of  the  State  of  New  York,  and  reside  at  the  following  named  places  to  wit: 

N 

and  that  personal  service  of  the  citation  herein  cannot,  with  due  diligence,  be 
made  upon  such  persons  within  the  State;   and  the  Surrogate  having  issued 

his  citation,  returnable  on  the day  of ,  19. .,  at  10  o'clock  A.  M., 

/  it  is  Ordered,  that  the  said  citation  be  served  on  said by  the  pub- 

I    lication  thereof,  not  less  than  once  in  each  of  six  successive  weeks  in  the 

'    two    newspapers    published    in    the of in    said 

County  of  Rensselaer,  or  at  the  option  of  the  Petitioner,  by  delivering  a  copy 
of  the  citation  without  the  State  to  each  of  the  persons  so  named  or  described 
in  the  Petition  and  citation,  and  who  live  without  the  State  but  in  the  United 
States,  in  person,  at  least  thirty  days  before  the  return  day  thereof.  And 
on  those  residing  without  the  United  States,  at  least  forty  days  before  the 
return  day  thereof. 

And  it  is  further  Ordered,  that  on  or  before  the  day  of  the  first  publication 

the  Petitioner  deposit  in  the  post-office  at  the of N.  Y,,  a 

copy  of  the  citation  and  the  order,  contained  in  a  securely  ■  closed  post-paid 
wrapper,  directed  to  each  of  the  following  named  persons,  to  wit : 


And  it  appearing  to  the  satisfaction  of  the  Surrogate  from  the  Petition  and 

affidavit  in  this  matter  that  the  place  or  places  where  said would 

probably  receive  matter  transmitted  through  the  post-office unknown 
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and  cannot  with  reasonable  diligence  be  ascertained,  it  is  Ordered,  that  the 
deposit  of  a  copy  of  the  said  order  and  citation  in  the  post-oflBee  addressed  to 
said be  and  the  same  is  hereby  dispensed  with. 


Surrogate. 

Note. — Where  parties  are  infants  under  14,  provide  that  in  addition  to  mailing 
a  copy  to  each  of  them  personally,  further  copies  be  mailed,  one  on  behalf  of  each, 
to  the  person  with  whom  they  sojourn. 


FORM    No.  8. 

AFFIDAVIT  CONCERNING  UNKNOWN  HEIRS-AT-LAW 
AND  NEXT  OF  KIN. 

[IT  226,  §  2524] 
SURROGATE'S  COURT,  Rensselakb  County. 


In  the  matter  of  the  probate  of  the  last  will 

and  testament  of 

Joseph  Pedro,  late  of  the  city  of  Troy,  N.  Y., 

Deceased. 


Alice  J.  Pedro,  being  duly  sworn,  says  she  resides  at  No.  200  Tenth  street, 
in  the  City  of  Troy,  in  the  County  of  Rensselaer,  N.  Y.  That  your  petitioner 
is  the  executrix  named  in  the  last  Will  and  Testament  of  Joseph  Pedro,  late 
of  Troy,  N.  Y.,  deceased.  That  said  Joseph  Pedro  left  surviving  a  widow 
whose  name  is  Alice  J.  Pedro,  who  resides  at  Troy,  N.  Y.  That  deponent 
alleges  on  information  and  belief  that  there  was  a  William  Jesaup,  brother 
of  said  Caroline  Pedro,  deceased,  mother  of  testator;  that  he  is  dead,  but 
whether  he  left  any  widow  or  descendants  she  is  unable  to  state. 

Petitioner  further  alleges  that  the  father  of  said  Joseph  Pedro  was  named 
Joseph,  but  she  is  unable  to  state  whether  or  not  he  is  living  but  believes  him 
to  be  dead  and  she  is  unable  to  state  whether  or  not  he  left  a  widow  or 
descendants  other  than  said  Joseph  Pedro,  who  was  the  second  husband  of 
your  petitioner. 

Your  petitioner  further  alleges  that  she  has  made  diligent  effort  to  find  the 
heirs-at-law  and  next  of  kin  of  said  Joseph  Pedro;  that  she  hereby  refers  to 
the  affidavit  of  her  attorney,  Calvin  S.  McChesney,  verified  the  sixth  day  of 
June,  1907,  hereto  annexed  as  a  part  of  her  petition;  that  immediately  after 
the  death  of  said  Joseph  Pedro  she  placed  his  will  in  the  hands  of  said  attorney 
and  directed  him  to  proceed  to  take  the  necessary  steps  to  have  the  same 
admitted  to  probate  and  told  him  what  she  knew  about  the  relatives  of  her 
said  deceased  husband  and  that  his  said  affidavit  hereto  annexed  shows  the 
correspondence  had  and  the  search  made  by  her  attorney  for  the  said  heirs- 
at-law  and  next  of  kin. 

She  also  refers  to  the  letters  and  copies  of  letters  annexed  to  said  petition 
as  part  of  this  affidavit. 

[Jurat.] 
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FORM   No.  9. 
ORDER     FOR    PUBLICATION     AGAINST     UNKNOWN 

PERSONS. 

[If  226,  §  2524] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of  Rens- 
selaer, at  the  Surrogate's  Office  in  the  City  of  Troy, 
N.  Y.,  on  the  11th  day  of  June,  1907. 

Present:  Hon.  Wiujs  E.  Heaton,  Surrogate, 


In  the  matter  of  proving  the  last  will  and 
testament  of 

Joseph  Pedro,  Deceased. 


On  reading  and  filing  the  petition,  duly  verified,  of  Alice  J.  Pedro,  executrix 
named  in  the  will  of  Joseph  Pedro,  late  of  the  City  of  Troy,  in  the  said  County, 
deceased,  praying  that  a  citation  may  issue  out  of  this  Court  directed  to  the 
heirs-at-law  and  next  of  kin  of  deceased  for  the  probate  of  said  last  will  and 
testament  and  it  appearing  satisfactorily  to  the  Surrogate  that  Maria  C. 
Washburn,  Edmund  A.  Jeasup,  Oscar  M.  Jessup,  Herbert  L.  Edwards,  William 
E.  Edwards,  and  Gilbert  Edwards  are  beirs-at-law  of  said  testator  and  that 
they  are  nonresidents  of  this  State  and  that  personal  service  of  the  citation 
herein  cannot  with  due  diligence  be  made  upon  them  within  the  State,  and 
by  which  said  petition  the  said  petitioner  has  also  made  proof  to  my  satis- 
faction that  the  widow,  if  any,,  and  the  heirs-at-law  of  William  Jessup,  de- 
ceased, are  heirs-at-law  of  said  testator  and  that  their  names  and  residences 
are  unknown  to  petitioner  and  cannot  after  diligent  inquiry  be  ascertained, 
and  that  Joseph  Pedro,  if  living,  is  an  heir-at-law  and  next  of  kin  of  said 
testator,  and  that  his  widow  and  heirs-at-law,  if  he  be  dead,  are  heirs-at-law 
and  next  of  kin  of  said  testator,  and  that  the  fact  whether  he  be  living  or 
dead,  his  residence,  if  living,  and  the  names  and  places  of  residence  of  his 
widow  and  heirs-at-law  and  next  of  kin  are  unknown  to  petitioner  and  cannot 
after  diligent  inquiry  '^  ascertained;  and  a  citation  having  been  issued  to 
said  persons  and  also  to  all  other  persons,  heirs-at-law  and  next  of  kin  of 
Joseph  Pedro,  late  of  the  City  of  Troy,  in  the  County  of  Rensselaer,  deceased, 
whose  names  and  places  of  residence  are  unknown  and  cannot  with  due  dili- 
gence be  ascertained. 

Now,  on  motion  of  Calvin  S.  McChesney,  attorney  for  petitioner  it  is 
Ordered,  That  service  of  the  said  citation  in  the  above-entitled  matter  upon 
said  Maria  C.  Washburn,  Edmund  A.  Jessup,  Oscar  M.  Jessup,  Herbert  L. 
Edwards,  William  E.  Edwards,  and  Gilbert  Edwards,  and  also  upon  the  widow, 
if  any,  and  the  heirs-at-law  of  William  Jessup,  deceased,  and  also  upon  Joseph 
Pedro,  if  living,  or  his  widow,  if  any,  and  his  heirs-at-law  and  next  of  kin  if 
he  be  dead;  and  also  upon  all  other  persona,  heirs-at-law  and  next  of  kin  of 
Joseph  Pedro,  late  of  the  City  of  Troy,  in  the  County  of  Rensselaer,  deceased, 
whose  names  and  places  of  residence  are  unknown  and  cannot  with  due  dili- 
gence be  ascertained  be  made  by  publication  thereof  in,  etc.  (Continue  as  in 
usual  order.) 
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FORM  No.  10. 
CITATION  TO  UNKNOWN  PERSONS. 

[IF  219,  i  2518] 
The  People  of  the  State  of  New  York: 

To  Sarah  Simmons,  if  she  be  living,  whose  place  of  residence  is  unknown 
and  cannot  after  due  diligence  be  ascertained  or  if  she  be  dead,  the  husband, 
heirs-at-law,  next  of  kin  and  personal  representatives  of  said  Sarah  Simmons, 
whose  places  of  residence  are  unknown  and  cannot  after  due  diligence  be  ascer- 
tained; Barbara  File,  if  she  be  living,  whose  place  of  residence  is  unknown 
and  cannot  after  due  diligence  be  ascertained,  or  if  she  be  dead,  the  husband, 
heirs-at-law,  next  of  kin  and  personal  representatives  of  said  Barbara  File, 
whose  places  of  residence  are  unknown  and  cannot  after  due  diligence  be  ascer- 
tained; Henry  Wagar,  Eliza  Jane  Wagar,  Perry  Wagar,  Elizabeth  B.  Wagar, 
whose  places  of  residence  are  unknown  and  after  diligent  effort  cannot  be 

ascertained;  and  to  all  the  heirs-at-law  and  next  of  kin  of late  of 

the of in  the  County  of  Rensselaer,  deceased.     (Continue 

as  in  usual  form.) 

Note. —  The  citation  should  be  addressed  to  the  heirs-at-law  and  next  of 
kin  of  an  unknown  person,  if  he  has  been  absent  more  than  seven  years,  or  if 
there  are  other  reasons  to  establish  a  presumption  of  death. 

If,  however,  the  person  is  known  to  be  living,  or  if  he  has  not  been  absent 
a  sufficient  length  of  time,  or  there  are  no  other  facts  which  lead  to  a 
presumption  of  death,  the  citation  should  be  addressed  to  that  person  as  a 
living  person  whose  residence  is  unknown.  Great  care  should  be  exercised 
in  this  matter  in  order  that  jurisdiction  may  be  obtained  over  unknown 
persons,  or  the  heirs  and  nest  of  kin  of  such  persons. 
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FORM  No.  II. 
ORDER  FOR  ADDITIONAL  SERVICE. 

[T  230,  §  2527] 

At   Chambers   of  the   Surrogate's  Court   in  and  for  the 
County  of  Rensselaer,  at  the  Surrogate's  Office  in  the 

City  of  Troy,  N.  Y.,  on  the day  of , 

19... 

Present :  Hon Surrogate. 


In  the  matter  of  proving  the  last  will  and 
testament  of 


Deceased, 
As  a  will  of  real  and  personal  property. 

An  application  having  been  made  by to  a  Surrogate  of  the  County 

of  New  York,  to  have  a  certain  paper  writing  proved  as  the  will  of , 

late  of  the  County  of ,  deceased,  and  it  appearing  by  .  .h. .  petition 

that of  the  persons  to  be  cited  is  an  infant  the  age 

of  fourteen  years,  or  is  an  incompetent  person,  and  that  further  or  additional 
service  of  the  citation  should  be  made  in  the  interest  of  such  person. 

It  is  Ordered,  That  a  copy  of  the  citation  herein  be  also  delivered  to  and 

left  with in  behalf  of  said  infant  or  incompetent  person  at  least 

eight  days  before  the  return  day  of  said  citation,  and  that  the  service  of  said 
citation  shall,  not  be  deemed  complete  until  such  delivery. 


FORM  No.  12. 

AFFIDAVIT  OF  INABILITY  TO  MAKE  PERSONAL 
SERVICE,  ON  WHICH  TO  APPLY  FOR  SUBSTI- 
TUTED SERVICE. 

n  223,  §  2521] 
SUBSTITUTE  FOR  PERSONAL  SERVICE  UPON  A  RESIDENT. 

Where  it  has  been  found  impossible  to  make  service  of  a  citation  upon  a 
resident  of  the  state  as  prescribed  in  section  2520  of  the  Code  of  Civil  Pro- 
cedure, application  may  be  made  to  the  Surrogate  for  an  order  for  substituted 
service. 

Such  application  should  be  made  upon  an  affidavit  setting  forth  facts  which 
show:  That  proper  and  diligent  effort  has  been  made  unsuccessfully  to  secure 
personal  service;  that  the  person  to  be  served  cannot  be  found,  or,  if  found, 
that  he  evades  service. 
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SURROGATE'S  COURT,  Rensselaer  Cotjntt. 


In  the  matter  of  the 

of 


■}■ 


Deceased. 


STATE  OF  NEW  YORK, 
Rensseiaeb  County, 
N.  F.  W.  being  duly  sworn  says : 

I.  That  he  is  managing  clerk  in  the  office  of ,  attorney  for  the 

petitioner  herein;  that  he  is  of  full  age  and  has  been  of  full  age  since  the 
issuance  of  the  Citation  mentioned  herein. 

II.  That  deponent  is  a  resident  of  the of ,  in  the  County 

of and   State   of   New   York,   and   is   well   acquainted  with   A.   B., 

one  of  the  parties  to  the  foregoing  proceeding ;  that  the  said  A.  B.  is  a  resident 

of  the  said of ,  in  the  County  of ,  in  this  State, 

and  resides  at  No street. 

III.  ITiat  on  or  about  the day  of ,  19. .,  deponent  received 

the  Citation,  a  copy  of  which  is  annexed  hereto,  for  service  on  said  A.  Li., 
and  has  made  proper  and  diligent  effort  to  serve  same  upon  him.  That 
deponent  recently  called  at  the  residence  of  the  said  A.  B.,  in  the  endeavor 
to  serve  said  Citation,  without  success  { specify  times ) . 

IV.  That  deponent  has  been  unable  to  find  the  said  A.  B.  at  his  lodgings  or 
at  his  club;  that  deponent  has  called  frequently  at  each  of  the  foregoing 
places  but  has  been  unable  to  find  him ;  that  the  said  A.  B.  no  longer  frequents 
his  former  resorts,  either  business  or  social,  and  has  practically  abandoned 
his  lodgings;  that  he  has  no  present  business,  or  place  of  business,  so  far  as 
deponent  has  been  able  to  ascertain. 

(Or  thus:) 

IV.  That  deponent,  in  an  unsuccessful  attempt  to  locate  him,  visited  various 
places  known  to  deponent  to  be  frequented  by  the  said  A.  B.  (specify  places 
and  times).  That  at  said  A.  B.'s  residence  he  was  told,  by  the  person  (name 
person,  if  kno\vn)  answering  his  demand  for  admittance,  that  said  A.  B.  was 
not  at  home  and  that  the  time  of  his  return  was  unknown  to  said  person, 
( or  refused  to  give  information  in  regard  thereto,  and  could  not,  or  would  not, 
tell  deponent  where  said  A.  B.  could  be  found) .  That  deponent  has  been  unable 
to  ascertain  when  the  said  A.  B.  will  be  at  home,  or  where  he  now  is,  though 

deponent  on  the day  of last,  inquired  of  the  said  A.  B.'s  wife 

at  his  residence  aforesaid,  and  on  the day  of last,  of , 

who  resides  in  the  house  adjacent  to  that  of  the  said  A.  B.,  and  on  the 

J       qJ  last    of by  whom  the  said  A.  B.  was  last  em- 

ployed.    That  deponent  believes  that  the  said  A,  B.  is  concealing  himself  and 
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purposely  avoiding  deponent,  in  order  to  prevent  service  of  Citation  in  de- 
ponent's hands  as  aforesaid. 
(Or  thus:) 

IV.  That  the  said  A.  B.  avoids  service  by  refusing  to  permit  deponent  to  see 
him   ( state  mode  of  avoiding  service,  so  as  to  show  clearly  the  fact,  thus : ) 

At  about o'clock. ..  .M.,  on  the day  of ,  19..,  deponent 

called  at  the  office  of  said  A.  B.,  No street,  in  the of 

,  State  and  County  aforesaid ;  said  place  being  designated  as  the 

office  of  said  A.  B.  in  the  City  Directory,  or  by  sign  over  the  door,  etc.;  that 
he  found  the  person  in  attendance,  who  told  him  that  he  must  state  the  nature 
of  his  business  before  he  could  see  A.  B.  Thereupon  deponent  told  him  that  he 
came  to  serve  a  Citation  on  said  A^  B.,  and  upon  this  statement  the  said  person 
in  attendance  stated  that  deponent  couldn't  see  him  and  refused  to  allow  him 
to  enter  the  inner  office. 

V.  That  deponent  believes  personal  service  cannot  be  made  on  the  said 
defendant  A.  B.,  although  proper  and  diligent  effort  has  been  made,  as  herein 
shown. 

VI.  That  no  previous  application  for  an  Order  for  substituted  service  has 
bean  made  herein.  (Or,  if  made,  state  What  Order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown). 


Sworn  to  before  me  this 
day  of 


,19..    f 


FORM  No.  13. 

[IF  223,  I  437] 

PAPERS  TO  BE  FILED ;  PROOF  OF  SERVICE, 

The  order,  and  the  papers  on  which  it  was  granted,  must  be  filed,  and 
service  must  be  made,  within  ten  days  after  the  order  is  granted;  otherwise 
the  order  becomes  inoperative.  On  filing  an  affidavit,  showing  service  accord- 
ing to  the  order,  the  summons  is  deemed  served,  and  the  same  proceedings 
may  be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pursuant  to 
an  order  for  that  purpose,  made  as  prescribed  in  the  next  section. 
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ORDER  FOR  SUBSTITUTED   SERVICE. 

n  223,  §  2521] 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  OflSce,  in  the  City  of  Troy, 
in  said  County,  on  the day  of ,  19. . 

Present :  Hon ,  Surrogate. 


In  the  matter  of  the 

of 


Deceased. 


A  Citatisn  having  been  duly  issued  in  the  above-entitled  matter  and  satis- 
factory proof  having  been  presented,  by  the  affidavit  of  N.  P.  W.,  that  the 
said  N.  P.  W.,  to  vrhom  the  Citation  was  delivered  to  be  served  upon  A.  B., 
has  been  unable  to  make  such  service,  and  that  the  said  A.  B.  is  a  resident 

of  this  State  and  resides  at  No street,  in  the of , 

in  said  County,  and  that  N.  F.  W.  has  made  proper  and  diligent  effort  to 
serve  said  Citation  personally  on  said  A.  B.  without  success,  the  place  of  his 
sojourn  being  imknown  to  the  said  N.  P.  W.  (or  that  he  avoids  service),  so 
that  personal  service  cannot  be  made  upon  him; 

I  do  hereby  order  and  direct  that  the  service  of  Citation  herein  upon  said 
A.  B.  be  made  by  leaving  a  copy  thereof,  and  of  this  Order,  at  the  residence 
of  said  A.  B.  (designate  residence)  with  a  person  of  proper  age,  if  upon  rea- 
sonable application  admittance  can  be  obtained  and  such  person  found  who  will 
receive  it.  Or,  failing  to  obtain  admittance,  or  find  such  person,  by  affixing 
"the  same  to  the  outer  or  other  door  of  the  said  A.  B.'s  residence  and  by  de- 
positing another  copy  of  the  said  Citation  and  this  Order  properly  inclosed 
in  a  post-paid  wrapper,  addressed  to  him,  at  his  said  place  of  residence,  in  the 
^ost-office  at  the  said  place  where  he  resides. 


Surrogate. 

Where  the  party  to  be  served. is  a  resident  of  the  State  but  his  specific  place 
of  residence  cannot  be  ascertained,  so  that  personal  service  cannot  be  made, 
there  may  be  inserted  in  the  Order  any  such  directions  as  to  service  as  are 
acceptable  to  the  Court  and  seem  most  likely  to  result  in  personal  notice  to 
the  interested  party,  as  by  delivering  a  copy  of  the  Citation  and  this  Order 
to  some  person  in  charge  of  his  office  (street  and  number  designated).  Or,  if 
reasonable  application  at  said  office,  during  ordinary  business  hours,  fails 
to  accomplish  this  result,  then  by  affixing  the  same  to  the  entrance  door  of 
said  oflBce.  (Add  provisions  for  mailing  copy  of  Citation  and  Order  to  office 
address,  hotel,  former  residence,  as  may  be  most  satisfactory) . 

The  Court  is  given  power  to  direct  any  method  of  service  in  case  the  defend- 
:ant'a  residence  cannot  be  found. 

I  436  —  Code  of  Civil  Procedure. 
74 
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FORM  No.  14. 
AFFIDAVIT  OF  SUBSTITUTED  SERVICE. 

n  223,  §  2521] 
SURROGATE'S  COURT.  Renssalaee  County. 


In  the  matter  of  the 

nf 

Deceased. 

}■ 


STATE  OP  NEW  YORK, 
Rensselaee  Countt, 

N.  F.  W.,  being  duly  sworn,  says  that  he  is years  of  age;  that  on  the 

day  of ,  19 .  . ,  at  No street,  in  the 

of ,   he   served   the   annexed   Citation   and   Order   directing   service 

thereof,  as  hereinafter  specified,  upon  the  said  A.  B.,  as  in  said  Order  directed, 
to-wit,  by  leaving  a  copy  of  said  Citation  and  Order  at  the  residence  of  A.  B., 

at  No street,  in  the of ,  in  the  County 

of ,  in  this  State,  by  there  delivering  to  and  leaving  the  same  with 

,  whom  he  knew  to  be  the of  said  A.  B.     (Where  the 

name  of  person  to  whom  Citation  and  Order  are  delivered  is  unknown,  it  may 
be  stated  thus : )  with  a  person  at  the  door  of  A.  B.'s  residence,  who  opened 
said  door  in  response  to  demand  for  admittance,  and  who  appeared  to  be  of 
proper  age  to  receive  such  service,  to-wit,  over  the  age  of  fourteen,  and  who 
received  the  same.  (If  access  cannot  be  obtained,  then  as  follows: )  by  affixing 
a  copy  of  said  Citation  and  Order  to  the  outer  door  of  the  residence  of  said 

A.  B.,  at  No street,  in  the of ,  County 

of ,  in  this  State,  deponent  being  unable,  upon  reasonable  applica- 
tion, to  obtain  admittance,  or  to  find  any  person  of  proper  age  at  such  resi- 
dence who  would  receive  the  same;  that  said  residence  was  closed  and  deponent 
was  unable,  by  ringing  and  knocking,  to  find  any  person  on  the  premises. 
(State  whatever  efforts  were  made  to  gain  admittance  and  find  a  person  on 
whom  to  make  service.) 

That  on  the day  of ,  19. .,  at aforesaid  (naming 

place  of  residence  of  person  to  be  served)  deponent  deposited  in  the  postoffice 
of  said  place  another  copy  of  said  Citation  and  Order,  properly  inclosed  in  a 
post-paid  wrapper,  addressed  to  said  A.  B.,  at  his  said  place  of  residence. 


Sworn  to  before  me  this .  .  . 
day  of ,  19. . 


■:} 


11^1  Forms.  No.  15 

FORM  No.  IS. 

PROOF  OF  SERVICE. 

[IF  231,  §  432] 

Note. —  Outside  the  State  of  New  York  a  certificate  must  be  procured  from 
the  County  Clerk  of  the  County  in  which  the  officer  taking  the  acknowledgment 
resides.  This  certificate  must  show  that  the  officer  taking  the  acknowledgment  is 
an  officer  of  the  State  where  it  is  taken  and  Is  authorized  by  the  laws  thereof 
to  take  the  acknowledgment  of  deeds  to  be  recorded  therein ;  that  said  Clerk  is 
well  acquainted  with  such  officer's  handwriting,  and  believes  the  signature  to  the 
original  certificate  is  genuine. 

SURROGATE'S  COURT,  County  op  New  York. 


In  the  Matter  of  Proving  the  Last  Will  and 
Testament  of 

Deceased, 
As   a   Will  of  Real   and  Personal   Property. 


STATE  OF  NEW  YORK, 
County  or 


-0 


of being  duly  sworn,  says  that  he  ia  over  the  age  of 

twenty-one  years;  that  he  made  personal  service  of  the  within  citation  in  the 
above-entitled  special  proceeding  on  the  persons  named  below,  whom  deponent 
knew  to  be  the  persons  mentioned  and  described  in  said  citation,  by  delivering 
to  and  leaving  with  each  of  them  personally  a  true  copy  of  said  citation,  as 
follows:     On  the day  of ,  19.  .,  at 


Sworn  to  before  me  this "i 

day  of ,19 J 


Notary  Public. 

Note. —  The  original  citation  must  be  returned  to  the  Probate  Clerk  in  New 
Tork  County  before  one  o'clock  P.  M.  on  the  day  preceding  the  return  day,  with 
sworn  proof  of  service. 


^o.  16  FoEMS.  1172 

FORM  No.  i6. 

AFFIDAVIT   OF  PERSONAL   SERVICE   OF   CITATION 

ON  ADULTS  AND  INFANTS  OVER  14  YEARS. 

Code  of  Civil  Procedure,  Sections  2520,  2532. 
[T  231] 
SURROGATE'S  COURT, 


.}■ 


Albany  City  and  County,  j*®' •" 

of  the of ,  in  the  County  of ,  State 

of ,  being  duly  sworn  says,  that  his  age  is years,  that  at  the 

times  and  places  hereinafter  mentioned,  he  served  the  annexed  citation  on  the 
following  persons  named  in  said  Citation,  and  who  are  adults  or  infants  of 
the  age  of  over  fourteen  years,  viz 

by  delivering  a  copy  of  the  same  to  and  leaving  the  same  with  each  of  such 
persons,  whom  he  knew  to  be  the  persons  mentioned  and  described  in  said 
Citation. 


Sworn  to  before  me  this 

day  of A.  D.,  19. 


:} 


FORM  No.  17. 

AFFIDAVIT  OF  SERVICE  OF  CITATION   ON  MINOR 
UNDER  14  YEARS. 

n  231,  §§  426,  2526] 


SURROGATE'S  COURT, 
AiBANY  City  and  County. 


,}■ 


of ,  being  duly  sworn,  says  his  age  is years,  that 

on  the day  of ,  19. .,  at ,  in  the  County  of 

and  State  of ,  he  served  the  annexed  Citation  on therein 

named,  a  minor  under  the  age  of  fourteen  years,  by  delivering  to  and  leaving 
a  copy  thereof  with  the  said  minor  personally,  and  also  by  delivering  to  and 
leaving  a  copy  thereof  with ,  h.  .  (father,  mother  or  guardian)  per- 
sonally, or  with personally,  being  the  person  having  the  care  and 

control  of  said  minor,  or  with  whom  said  minor  resides  (or  in  whose  service 
said  minor  is  employed;  said  minor  having  no  father,  mother  or  guardian 
within  the  State  of  New  York). 

Sworn  to  before  me  this | 

day  of ,  A.  D.,  19..  J 


11T3  PoKMs.  No.  19 

FORM  No.  i8. 
PROOF  OF  ADMISSION  OF  SERVICE. 

[T  231,  §  2532] 

We  hereby  admit  due  personal  service  of  the  Citation,  of  which  the  within 
is  a  true  copy. 

Place  Month  Day 

"     19...  "      

Place                Month          Day 
Dated 19...         Signed 


STATE    OF   NEW   YORK 
County  of  Rewssf.t.aei 


RK.I 
IE,     I**-- 


On    this day    of ,    19 ... ,    personally    appeared    before    nie 

,  to  me  well  known  to  be  the  same  person .  .  .  described  in  and  who 

signed   the   foregoing   admission   of ,  service   and acknowledged  that 

.  .  he . .   signed  the  same  for  the  purposes  therein  mentioned. 

Note. — If  acknowledgment  is  taken  without  the  State  of  New  York  or  County 
of  Rensselaer,  tliere  must  be  added  a  Certificate  of  a  County  Clerk  or  Clerk  of 
Court  of  Record,  that  the  officer  taking  acknowledgment  Is  authorized,  etc.,  to 
take  the  same.  Do  not  acknowledge  before  the  County  Clerk  or  Clerk  of  Court  of 
Record  himself. 


FORM  No.  19. 
PROOF  OF  MAILING  COPY  OF  CITATION  AND  ORDER. 

[T  231,  §  444] 


STATE   OP   NEW   YORK, 

RENSSEa.AEB   COITNTY, 


■}• 


of  the of ,  in  said  County,  being  duly  sworn 

says  that  in  pursuance  of  the  directions  contained  in  the  annexed  Order,  this 
deponent  did,  on  the day  of ,  19...,  deposit  in  the  post- 
office  at  the  City  of  Troy,  in  said  County  of ,  copies  of  the  annexed 

printed   Citation,   and  of  the   annexed   Order,   inclosed  in different 

envelopes,  properly  sealed,  with  the  lawful  postage  thereon  prepaid,  directed 
to  the  persons  named  in  the  annexed  Order,  as  follows,  viz. : 


Sworn    to    before    me    this . .  1 
9... I 


da,y  of ,   19. 

'Notary  Public. 


No.  20  Forms.  1174 

FORM  No.  20. 
CONSENT  AND  AFFIDAVIT  OF  SPECIAL  GUARDIAN. 

[T[  251,  §  2530] 
SURROGATE'S  COURT  —  Amant  County. 


In  the  matter  of 
of 


Deceased. 


I, ,  of  the of ,  County  of and  State 

of  New  York,  counselor-at-law,  hereby  do  consent  to  become  the  Special 
Guardian  of ,  infant. . . .,  interested  in  the  above-entitled  proceed- 
ing, for  sole  purpose  of  appearing  for  and  protecting interest  in 

said  proceeding. 

Dated  this day  of ,  19 .  . . 


STATE    OF   NEW   YORK, 
County  of  Albany, 


'        J 


On     this day     of ,     19...,     before     me     personally     came 

,  to  me  known  to  be  the  person  described  in  and  who  executed  the 

foregoing  consent,  and  acknowledged  the  execution  thereof. 


STATE   OF   NEW   YORK; 
County  of  Albany, 


RK,  -1^ 
'        J 


I,  ,  do  swear  that  I  am  an  attorney  of  the  Courts  of  Record  of 

the  State  of  New  York;  that  I  am  the  person  who  has  consented  to  become 
the  Special  Guardian  of  the  above-named  infant ...  in  the  above-entitled  pro- 
ceeding, and  believe  that  I  am  fully  competent  to  understand  and  protect 
the  rights  of  said  infant. .  .in  said  proceeding;  that  I  have  no  interest  adverse 
to  said  infant . . .  interests,  and  am  not  connected  in  business  with  the  attorney 
or  counsel  for  any  of  the  adverse  parties  to  said  preceeding,  and  that  I  am 
of    sufficient    ability    to    answer    to    said   infant .  . .  for    any    damages    which 

may  sustain  by  my  negligence  or  misconduct  in  the  defense  or 

prosecution  of  the  above-entitled  proceeding. 


Sworn    to    before    me    this, 
day  of ,   19.. 


} 


1175  FoKMs.  No.  21 

FORM  No.  21. 
REPORT  OF  SPECIAL  GUARDIAN. 

[1[  252,  §  2530] 
SURROGATE'S  COURT  — Albany  Countt. 

In  the  matter  of  the  probate  of  the  last  wili 
and  testament  of 


Deceased. 


STATE  OF  NEW  YORK 
City  and  County  of  At.ra 


■NY,    J 


being  duly  sworn  says  that  he  is  an  attorney  and  counselor-at- 

law,   residing  and  having  his   office  as   such   in  the of , 

County  of  Albany,  N.  Y. ;   that  since  his  appointment  and  qualification  as 

Special  Guardian  of herein,  he  has  to  the  best  of  his  ability  made 

himself  acquainted  with  the  rights  and  interests  of  his  said  ward .  . .  ;  that 
he  has  taken  all  proceedings  necessary,  desirable  or  expedient  for  the  pro- 
tection of  such  rights  and  interests  to  the  best  of  his  knowledge  and  as  he 
believes;  that  he  has  carefully  examined  all  papers  filed  herein  and  into  the 
circumstances  of  the  case;  that  he  has  attended  all  hearings  and  considered 

the  testimony  given;  that  he  has  found  no  objections  to , 

and  that  the  proposed  decree  submitted  therefor  is  in  all  respects  satisfactory 
and  proper. 


Sworn    to    before    me    this  ■  ■  ■  \ 


day  of ,   19. . . 

Surrogate. 


No.  22  FoBMs.  1176 

FORM  No.  22. 
DEPOSITION  OF  TWO  WITNESSES. 

[H  275,  §  2618] 
SUEROGATE'S  COURT,  County  of  Ebnsselaeb. 


In  the  matter  of  proving  the  last  will  and 
testament  of 


late  of    ,  Deceased. 


County  of  Rensselaer,  ss.: 

of    the of ,    in    the    County    of    Rensselaer, 

being  duly  sworn  in  open  Court,  doth  depose  and  say,  and  each  for  himself 
says,  that  he  is  a  subscribing  witness  to  the last  Will  and  Testa- 
ment of ,  late  of  the of ,  in  the  County  of  Rens- 
selaer, deceased.     And  that  the  said did,  in  the  presence  of  these 

deponents,  subscribe  h. .  name  at  lao  end  of  the  instrument  which  is  now 
shown    and   exhibited    to    these    deponents,    and    which    purports    to    be    the 

last   Will   and   Testament   of  the which  bears   date   on 

the day  of ,   19 .  .  .      And  that  the  said did  at  the 

time   of  subscribing  h . .  .  name  as  aforesaid,  declare  the  said  instrument  to 

be h . .  .  last  Will  and  Testament,  and  these  deponents  did  thereon 

subscribe  their  names  at  the  end  of  the  said ,  as  attesting  witnesses 

thereto,  at  the  request  of  the  said  testat in  h ...  presence,  and  in  the 

presence  of  each  other.    And  at  the  time  when  the  said  testat subscribed 

h . .  name  as  aforesaid,  . .  he  was  of  sound  mind  and  memory,  of  full  age  to 
execute  a  Will  and  was  not  under  any  restraint,  but  competent  in  all  respects 
to  devise  real  estate. 

Note. —  Where  Will  was  signed  by  mark  add:  And  deponents  further  say  (or 
deponent.,  further  says)  that  before  said  will  was  signed  by  said  testator  the 
provisions  thereof  were  fully  made  known  to  h . . .  and  ...  he  knew  and  understood 
the  contents  thereof. 


Subscribed  and  sworn  to  before  me  this  "j 
day  of ,19...  J 


Surrogate. 


ll'^'J'  FOEMS.  No.    2: 

FORM  No.  23. 
DEPOSITION  OF  SINGLE  SURVIVING  WITNESS. 

[U  276.  §  2618] 

SURROGATE'S  COURT,  County  op  Rensselaer. 
—  ^ 

In  the  matter  of  proving  the  last  will  and 
testament  of 


late   of    Deceased. 


County  of  Rensselaeb,  ss.: 

of  the of ,  in  the  County  of ,  being 

duly  sworn  as  a  witness  in  the  above-entitled  matter,  and  examined  on  behalf 
of  the  proponent  to  prove  said  Will,  says: 

I  was  well  acquainted  with ,  the  said  testa ,  and  had  known 

h .  .  .  for   more    than years   before   h .  .  .  death.      The    subscription   of 

the   decedent's  name   to  the  instrument  now  shown  to  me,   and  offered  for 

probate  as  h . . .  last  Will  and  Testament,  and  bearing  date  the day  of 

,   in   the   year   of   our   Lord   one   thousand hundred   and 

,  was  made  by  the  decedent  at street,  in  the   

of ,   in  the   County   of ,   in  the   presence   of  myself  and 

,  the  other  subscribing  witnesses.  At  the  time  of  such  subscrip- 
tion the  said  decedent  declared  the  said  instrument,  so  subscribed  by  h .  . . 
to  be  h . . .  last  Will  and  Testament ;  and  I  thereupon  signed  my  name  as  a 
witness  at  the  end  of  said  instrument,  at  the  request  of  said  decedent,  and 

in  h .  . .  presence,  and  in  the  presence  of  said I  also  saw  said , 

the  other  subscribing  witness,  sign  h .  .  .  name  as  a  witness  at  the  end  of  said 
Will,  and  know  that  he  did  so  at  the  request  of  said  decedent  and  in  h.  .  . 
presence.  The  said  decedent,  at  the  time  of  so  executing  said  instrument, 
was  upwards  of  the  age  of  twenty-one  years,  and  of  sound  mind,  memory 
and  understanding,  and  not  under  any  restraint,  or  in  any  respect  incom- 
petent to  devise  real  estate.     And  further  this  deponent  says:   That  the  said 

,  the  other  subscribing  witness  to  said  Will,  is  now  dead  or  absent 

from  the  State. 

Note. —  Add   statement  as  to   knowledge  of  contents  where  Will   was  signed  by 
mark. 


Subscribed  and  sworn  to  before  me  this     | 
day  of ,19...  | 


Surrogate. 


No.  24  Forms.  1178 

FORM  No.  24. 

DEPOSITION  OF  WITNESS  PROVING  HANDWRITING 
OF  TESTATOR  WHEN  BOTH  SUBSCRIBING  WIT- 
NESSES  ARE  DEAD  OR  ABSENT. 

[ir  285,  §  2620] 

SURROGATE'S  COURT,  County  of  New  Yoek. 
.    -    _      .  ^ 

In  the  matter  of  proving  the  last  will  and 
testament  of 


Deceased, 
As  a  will  of  real  and  personal  property. 


STATE  OP  NEW  YORK, 
CotTNiy  OF  New  York, 


,  of ,  being  duly  sworn  as  a  witness  in  the  above- 
entitled  matter,  and  examined  on  behalf  of  the  Petitioner  to  prove  said  Will, 

says    that    he    was well    acquainted    with ,    late    of   the 

,   and  with   h .  . .  manner   and  style   of  handwriting,  having  often 

seen     h . . .  write,    and    that the     signature subscribed    as 

testat to    the    instrument    in    writing    now    produced    and    shown    to 

deponent,   purporting  to  be the   last   Will   and   Testament  of   said 

deceased,  bearing  date  the day  of ,  in  the  year  one  thousand 

nine  hundred   and ,   is  the  proper   signature   and  handwriting  of 

said  testat 


Sworn    to    before    me    this . .  T 


day  of ,   19. 

Surrogate. 
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FORM   No.  25. 
DEPOSITION  OF  WITNESS  PROVING  HANDWRITING 
OF   DECEASED   OR   ABSENT   SUBSCRIBING  WIT- 
NESSES. 

[II  283,  §  2620] 
SURROGATE'S  COXIRT,  County  of  New  Yokk. 


In  the  matter 
testament  of 

of 

proving 

the 

last  will  and 

late  of  , 

Deceased. 

STATE  OF  NEW  YORK, 
County  of  New  York. 


•}■ 


,  of ,  being  duly  sworn  as  a  witness  in  the  above-enti- 
tled matter,  and  examined  on  behalf  of  the  Petitioner  to   prove   said  Will, 

says,    that    he    was well    acquainted    with ,    late    of    the 

,  and  with  h . . .  manner   and   style   of  handwriting,  having  often 

seen    h..     write,    and    that the    signature subscribed    as 

Witness  to  the  instrument  in  writing  now  produced  and  shown  to  deponent, 
purporting  to  be the  last  Will  and  Testament  of ,  de- 
ceased,  bearing  date  the day  of ,  in  the  year  one   thousand 

nine  hundred  and ,  is  the  proper  signature  and  handwriting  of  said 

Witness that  said  witness 


Sworn    to    before    me    this . .  "| 
day  of ,   19... J 


Surrogate. 


FORM   No.  26. 
AFFIDAVIT  UPON  WHICH  ORDER  IS  BASED  TO  TAKE 
DEPOSITION  OF  SICK  OR  INFIRM  SUBSCRIBING 

WITNESS. 

[IT  277,  §  2539] 

STATE   OF   NEW   YORK,  ^ 

Lss.r 
County  or  Jeffebson,      j 

Dr.  William  J.  Kellow  being  duly  sworn  says,  that  he  is  a  physician  and 
surgeon  residing  in  the  City  of  Watertown,  N.  Y.,  and  engaged  in  the  practice 
of  his  profession  and  has  been  so  engaged  for  more  than  ten  years  last  past. 


No.  27  FoKMs.  1180 

Deponent  further  says,  that  he  is  well  acquainted  with  the  physical  con- 
dition of  Iiouise  A.  Henderson,  who  resides  in  the  City  of  Watertown,  N.  Y. ; 
that  sai3  Louise  A.  Henderson  has  been  his  patient  for  seven  or  eight  years 
last  past  and  he  has  prescribed  for  her  a  large  number  of  times  during  said 
years. 

Deponent  further  says  that  he  has  this  day  examined  the  said  Louise  A. 
Henderson  with  reference  to  her  present  physical  condition;  that  her  health 
has  been  generally  poor  for  the  last  number  of  years  j  that  she  is  now  con- 
siderably worn  out  from  her  labors  as  a  stenographer  in  the  law  offices  of 
Walts  &  Pitcher,  in  the  City  of  Watertown,  N.  Y.,  and  is  in  quite  a  nervous 
condition;  that  she  contemplates  taking  a  vacation  in  a  few  days  for  her 
health  and  intends  to  be  absent  from  her  business  for  a  month  or  more;  that 
in  deponent's  opinion  it  would  be  unsafe  for  the  said  Louise  A.  Henderson 
to  make  a  trip  to  Troy,  N.  Y.,  and  return  by  rail  in  her  present  physical 
condition;  that  it  would  be  liable  to  increase  her  nervousness  and  general 
debility;  that  she  needs  rest  and  quiet  and  must  take  it  as  soon  as  possible. 

Deponent  further  says  that  he  understands  she  is  wanted  as  a  witness  to 
a  will  of  one  Mrs.  White  who  died  recently  at  or  near  the  City  of  Troy,  N.  Y., 
and  that  she  is  requested  to  make  the  trip  to  Troy  by  rail  for  the  purpose  of 
giving  her  evidence  as  a  witness  to  such  will;  that  deponent  has  advised  her 
and  in  deponent's  opinion  it  would  be  unsafe  for  her  to  do  so,  and  that  in 
deponent's  opinion  her  evidence  should  be  taken  in  the  City  of  Watertown, 
as  soon  as  convenient  by  commission  or  in  such  other  way  as  the  law  author- 
izes before  the  Surrogate  of  Jefferson  County. 

WILLIAM  J.  KELLOW. 
Sworn    to    before    n 
July    25,    1906. 

H.  W.  Steele, 
Com'r  of  Deeds,  City  of  Watertown,  N.  7. 


'} 


FORM  No.  27. 

ORDER  FOR  TAKING  DEPOSITION  OF  AGED,  SICK  OR 

INFIRM   WITNESS   IN   ANOTHER   COXWTY. 

[IT  278,  §  2540] 
SUEROGATE'S  COURT,  Eensselaek  Countt. 


In  the  matter  of  proving  the  last  will  and 
testament  of 

MARGARET  S.  WHITE, 

late   of  East  Greenbush,  Deceased. 


It  appearing  to  the  satisfaction  of  the  Surrogate  and  the  Surrogate  having 
good  reason  to  believe  that  the  testimony  of  Louise  A.  Henderson  of  the  City, 
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of  Watertown,  in  the  County  of  Jefferson  and  State  of  New  York,  is  material 
and  necessary  to  prove  the  due  execution  of  the  will  of  the  above-named 
deceased,  and  that  said  Louise  A.  Henderson  is  sick  (aged  or  infirm  as  the 
case  may  be)  and  that  the  witness  cannot  attend  before  the  Surrogate  within 
a  reasonable  time,  as  more  fully  appears  by  the  affidavit  of  Dr.  William  J. 
Kellow,  the  attending  physician  of  the  said  witness,  which  affidavit  is  hereto 
annexed : 

Now,  on  motion  of  Katherine  M.  Herrington,  the  petitioner  in  this  pro- 
ceeding and  executrix  of  the  will  of  the  above-named  deceased. 

It  is  Ordered,  that  the  said  Louise  A.  Henderson  be  examined  before  the 
Hon.  Charles  L.  Adams,  Surrogate  of  the  County  of  Jefferson,  on  the  29th 
day  of  July,  1906,  or  on  an  adjourned  day  to  be  fixed  by  him;  and  that  a 
certified  copy  of  this  order  be  delivered  to  said  Surrogate  on  or  before  the 
28th  day  of  July,  1906. 

It  is  further  Ordered,  that  a  copy  of  this  order,  duly  certified  under  the 
seal  of  this  Court,  together  with  the  will  of  said  Margaret  S.  White  be  deliv- 
ered to  Charles  L.  Adams,  the  Surrogate  of  Jefferson  County  aforesaid,  for 
use  upon  such  examination. 

That  the  petitioner  and  proponent  of  said  will  is  the  only  heir-at-law  and 
next  of  kin  of  said  deceased  and  that  written  notice  of  the  application  is, 
therefore,  dispensed  with.  (If  persons  other  than  the  petitioner  have  appeared 
on  the  probate  notice  of  the  time  and  place  of  taking  the  examination  must 
be  given  to  them.) 

Dated,  July  27,  1906. 

WILLIS    E.   HEATON, 

Surrogate. 


FORM  No.  28. 

DEPOSITION    OF    WITNESS    AND    CERTIFICATE    OF 

SURROGATE. 

[%  278,  §  2540] 
^ 

In  the  matter  of  proving  the  last  will  and 
testament  of 

MARGARET  S.  WHITE, 

late   of  East  Greenbush,  Deceased. 

Examination  of  Louise  A.  Henderson,  a  witness  sworn  and  examined  in  the 
above-entitled  proceeding,  before  Hon.  Charles  L.  Adams,  Surrogate  of  the 
County  of  Jefferson,  pursuant  to  an  order  of  Willis  E.  Heaton,  Surro- 
gate of  the  County  of  Renssleaer,  N.  Y.,  made  on  the  27th  day  of  July,  1906. 

(Use  the  usual  deposition  of  subscribing  witness.) 
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SURROGATE'S  COURT, 

STATE    OF    NEW    YORK, 
County  of  Jeft-ebson, 


•}• 


I,  Charles  L.  Adams,  Surrogate  of  the  Co\mty  of  Jefiferson,  hereby  certify 
that  pursuant  to  the  annexed  order  of  Hon.  Willis  E.  Heaton,  Surrogate  of 
the  County  of  Rensselaer,  directing  that  Louise  A.  Henderson,  a  sick  (aged 
or  infirm)  witness  be  examined  before  me  on  the  29th  day  of  July,  1906,  I 
attended  at  my  office  in  the  City  of  Watertown,  N.  Y.,  and  there  took  the 
foregoing  examination  of  said  witness,  and  that  said  examination  was  re- 
duced to  writing  as  above  and  the  same  was  subscribed  by  said  witness  In 
my  presence. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[L.  s.]     seal    of   my   Court   the   29th    day   of   July,    1906,    in   attestation 
thereof. 

C.  L.  ADAMS, 

Burrogate. 


FORM  No.  29. 

ORDER  FOR  COMMISSION   TO  EXAMINE  SUBSCRIB- 
ING WITNESS  OUT  OF  THE  STATE. 

[If  279] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office  in  the  City  of 
Troy,  on  the  30th  day  of  April,  1907. 

Present:  Hon.  Wiijois  E.  Heaton,  Surrogate. 

-— "^ ^ 

In  the  matter  of  proving  the  last  will  and 
testament  of 

William  P.  Van  Zile, 

Deceased. 


Upon  reading  and  filing  the  petition  herein,  verified  April,  1907,  by  Which 
it  appears  satisfactorily  that  facts  exist  which  authorize  the  issue  of  a  com- 
mission in  this  proceeding,  it  is 

Ordered,  that  a  commission  issue  in  this  proceeding  directed  to  Mary  E. 
Height,  of  Osage,  Mitchell  County,  in  the  State  of  Iowa,  to  examine  upon 
oath  upon  interrogatories  to  be  annexed  to  said  commission,  Willard  L. 
Eaton,  one  of  the  witnesses,  named  in  said  will  as  a  witness  on  behalf  of  the 
proponent  of  said  will. 
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It  is  further  Ordered,  that  a  commission  issue  directed  to  John  F.  Logan, 
of  Portland,  Mulnomah  County,  in  the  State  of  Oregon,  to  examine  upon 
oath  upon  said  interrogatories,  John  B.  Cleland,  one  of  the  witnesses  named 
in  said  will  as  a  witness  on  behalf  of  the  said  proponent. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  30. 

ORDER  APPOINTING  COMMISSIONER. 

[ir  279] 
The  People  of  the  State  of  New  York: 

To  Mary  E.  Haight,  Notary  Public,  residing  at  Osage,  in  the  State  of  Iowa. 

Know  ye,  that  we,  with  full  faith  in  your  prudence  and  competency,  have 
appointed  you  commissioner  and  by  these  presents  do  authorize  you  to 
examine  under  oath,  upon  the  interrogatories  annexed  to  this  commission, 
Willard  L.  Eaton,  who  is  at  present  living  without  the  State  of  New  York, 
to-wit:  at  Osage,  in  the  State  of  Iowa,  as  a  witness  in  the  matter  of  proving 
the  last  Will  and  Testament  of  William  P.  Van  Zile,  late  of  the  City  of  Troy, 
County  of  Eensselaer,  State  of  New  York,  now  deceased,  on  the  part  of  the 
proponent,  and  to  take  and  certify  the  deposition  of  the  witness  and  return 
the  same  according  to  the  directions  hereunto  annexed. 

This  commission,  when  executed,  is  to  be  forwarded  by  registered  mail  to 
John  F.  Logan,  notary  public,  Portland,  Ore. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  our  Court  and  County 
of  Rensselaer  and  the  seal  of  our  Surrogate's  Court,  the  30th  day 

[L.  s.]     of  April,  1907. 

WILLIS  E.  HEATON, 

Surrogate. 
The  People  of  the  State  of  New  York: 

To  John  F.  Iiogan,  Notary  Public,  residing  at  Portland,  in  the  State  or 
Oregon. 

(Continue  appointment  of  second  commissioner  as  in  prior  form;  sections 
of  Code  of  Civ.  Pro.  required  to  be  attached  to  each  commission  are  sections 
896  to  902  inclusive.) 
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FORM  No.  31. 
INTERROGATORIES,      DEPOSITION      AND      CERTIFI- 
CATE. 

[If  297,  §  2620] 
SURROGATE'S  COURT,  Renssalaek  County. 


In  the  matter  of  proving  the  last  will  and 
testament  of 

WILLIAM  P.  VAN  ZILE, 

Deceased. 


Interrogatories  to  be  administered  to  WiUard  L.  Eaton,  residing  at  Osage,. 
in  the  State  of  Iowa,  and  John  B.  Cleland,  residing  at  Portland,  in  the  State 
of  Oregon  as  witnesses  on  behalf  of  the  proponent  to  be  examined  on  the  an- 
nexed commissions  in  support  of  the  will  in  the  above-entitled  proceedings. 

FiBST  INTEEEOGATOEY,  What  is  your  name,  age  and  occupation,  and  where 
do  you  reside? 

Second  Intebrogatoet,  Where  did  you  reside  on  the  6th  day  of  March, 
1880? 

Third  Intereogatoey,  Were  you  acquainted  with  William  P.  Van  Zile, 
late  of  the  City  of  Troy,  in  the  County  of  Rensselaer,  State  of  New  York, 
deceased?  If  so,  state  when,  where  and  under  what  circumstances  you  be- 
came acquainted  with  him? 

Fourth  Intebrogatoey.  Look  at  the  instrument  bearing  date  March  6, 
1880,  purporting  to  be  and  offered  for  probate  as  the  last  Will  and  Testament 
of  said  William  P.  Van  Zile,  deceased,  and  state  whether  or  not  you  were 
present  as  a  witness  at  the  time  of  the  execution  of  the  same.  Did  you  see 
said  William  P.  Van  Zile  subscribe  his  name  to  the  said  instrument,  and 
did  he  make  such  subscription  in  your  presence,  or  did  he  acknowledge  and 
declare  to  you  that  the  signature  "  W.  P.  Van  Zile "  at  the  foot  of  said 
instrument  was  his  signature? 

Fifth  Intereogatoey,  Did  the  said  William  P.  Van  Zile  at  any  time  de- 
clare said  instrument  by  him  suDscribed  to  be  his  last  Will  and  Testament? 
If  so  state  when  he  so  declared  it  to  be  his  last  Will  and  Testament.  State 
also  at  what  place  said  instrument  was  executed. 

Sixth  Inteeeogatoby,  State  whether  you  were  requested  by  said  William 
P.  Van  Zile,  at  the  time  of  the  subscription  or  declaration  as  to  which  you 
have  already  testified,  to  sign  said  instrument  as  a  subscribing  witness,  and 
whether  you  did  thereupon  sign  said  instrument  as  such  subscribing  witness, 
and  whether  either  of  the  signatures  of  the  witnesses  to  said  instrument  is 
your  signature,  and  if  so,  specify  which  one. 

Seventh  Interrogatory,  Who  were  present  when  the  said  instrument  was 
declared  by  the  said  William  P.  Van  Zile  to  be  his  last  Will  and  Testament 
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and  to  whom  was  such  declaration  made?  In  whose  presence  was  such  instru- 
ment signed  by  William  P.  Van  Zile,  or  by  whom  declared  to  have  been  signed 
by  him,  and  in  whose  presence  were  you  requested  to  sign,  and  in  whose  pres- 
ence did  you  sign  your  name  as  a  witness  thereto? 

Eighth  Intebbogatory,  Did  you  see  the  other  person,  whose  name  pur- 
ports to  be  signed  to  said  instrument  as  a  subscribing  witness  thereto,  sign 
his  name  or  her  name  thereto,  and  if  so,  state  his  or  her  name  and  whether 
he  or  she  signed  the  same  in  the  presence  of  said  William  P.  Van  Zile  and 
yourself,  and  whether  he  or  she  signed  as  such  witness  at  the  request  of  said 
William  P.  Van  Zile,  and  whether  he  declared  to  him  or  her  that  said  instru- 
ment was  his  last  Will  and  Testament? 

Ninth  Intebbogatoey,  Was  the  said  William  P.  Van  Zile  over  the  age  of 
twenty-one  years  at  the  time  of  the  executing  of  said  instrument;  and  was 
he  at  such  time  under  any  restraint  whatsoever,  or  in  any  respect  incompe- 
tent to  make  a  will? 

Tenth  Intebbogatoey,  At  the  time  of  the  execution  of  said  instrument 
how  long  had  you  been  acquainted  with  the  other  subscribing  witness?  Is 
the  other  subscribing  witness  now  within  the  State  of  New  York? 

EiEVENTH  Intebbogatoey,  Do  you  know  of  any  other  matter  or  thing  re- 
lating to  the  execution  of  the  said  instrument  by  said  William  P.  Van  Zile? 
If  so,  answer  this  question  fully  and  particularly. 

William  W.  Moeeill,  Attorney  for  Petitioner  and  Proponent,  306  Cannon 
Place,  Troy,  N.  Y. 

The  foregoing  interrogatories  are  allowed. 

Dated,  April  30,  1907. 

WILLIS  E.  HEATON, 

Surrogate. 
SURROGATE'S  COURT. 

STATE  OF  NEW  YORK"] 
County  of  Rensselaee,  j"**" 


In   the   matter   of   the   last   will   and   testa- 
ment of 

WILLIAM  P.  VAN  ZILE, 

Deceased. 


Deposition  of  Willard  L.  Eaton,  a  witness  produced,  sworn  and  examined 
on  the  4th  day  of  May,  1907,  at  Osage,  in  the  County  of  Mitchell,  in  the 
State  of  Iowa,  under  and  by  virtue  of  commission  issued  out  of  the  Surro- 
gate's Court  for  the  County  of  Rensselaer,  in  the  State  of  New  York,  in  the 
above-entitled  matter  of  proving  the  last  Will  and  Testament  of  William  P. 
Van  Zile,  deceased,  as  follows: 

Willard  L.  Eaton,  being  duly  and  publicly  sworn,  pursuant  to  the  directions 
hereunto  annexed  and  examined  on  the  part  of  the  proponent  of  said  will, 
doth  depose  and  say  as  follows: 

First:  To  the  first  interrogatory  he  answers: 

75 
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"Willard  Lee  Eaton.  Age,  58  years.  Occupation,  attorney  at  law.  Resi- 
dence, Osage,'  Iowa." 

Second:  To  the  second  interrogatory  he  answers: 

"At  Osage,  Mitchell  County  Iowa." 

Third :  To  the  third  interrogatory  he  answers : 

"  I  was  personally  acquainted  with  William  P.  Van  Zile,  late  of  the  City 
of  Troy,  in  the  County  of  Rensselaer,  State  of  New  York.  I  became  ac- 
quainted with  him  when  he  first  moved  to  Osage  and  went  into  partnership 
with  the  Tomlinson  Brothers  of  Osage,  Iowa,  of  the  firm  name  of  Tomlinsou  & 
Van  Zile,  dealers  in  Agricultural  Implements,  and  I  knew  him  intimately 
all  of  the  time  he  continued  to  live  in  Osage." 

(Authentication  at  foot  of  each  page.) 

MARY  E.  HAIGHT, 

Commissioner. 

Fourth:  To  the  fourth  interrogatory  he  answers: 

"  The  instrument  offered  for  inspection  bearing  date  March  6,  1880,  pur- 
porting to  be  the  last  Will  and  Testament  of  William  P.  Van  Zile  is  all  in 
my  own  handwriting  and  was  drawn  by  me  at  the  request  of  W.  P.  Van  Zile 
on  the  day  that  it  purports  to  have  been  written.  The  testator,  William  P. 
Van  Zile,  subscribed  his  name  to  said  instrument  in  my  presence  and  in  the 
presence  of  John  B.  Cleland,  who  was  then  my  partner  under  the  firm  name 
of  Cleland  &  Eaton,  Attorneys  at  Law,  at  Osage,  Iowa.  The  signature 
attached  to  said  instrument  is  the  genuine  signature  of  William  P.  Van  Zile, 
and  I  was  present  as  a  witness  at  the  time  of  its  execution  at  the  request  of 
William  P.  Van  Zile." 

Fifth :  To  the  fifth  interrogatory  he  answers : 

"  The  said  William  P.  Van  Zile,  at  the  time  said  instrument  was  subscribed 
by  him,  declared  the  same  to  be  his  last  Will  and  Testament.  To  the  best  of 
my  recollection,  it  was  signed  in  the  ofiice  of  Cleland  &  Eaton,  Attorneys  at 
I^aw,  at  Osage,  Iowa.  John  B.  Cleland  and  myself  were  both  present  and 
saw  him  subscribe  his  name  to  said  instrument,  and  at  his  request,  signed  our 
names  as  witnesses  thereto  in  his  presence  and  in  the  presence  of  each  other." 

Sixth:   To  the  sixth  interrogatory  he  answers: 

"  I  was  requested  by  said  William  P.  Van  Zile  at  the  time  the  same  was 
subscribed  and  declared  as  above  testified  and  signed  said  instrument  as  a 
subscribing  witness  thereto  and  the  name  of  Willard  L.  Eaton,  of  Osage, 
Mitchell  County,  Iowa,  attached  to  the  attestation  of  said  instrument  is  my 
genuine  signature  and  was  made  at  the  time  it  purports  to  "lave  been  made 
and  as  above  testified." 

Seventh :  To  the  seventh  interrogatory  he  answers : 

"  John  B.  Cleland,  William  P.  Van  Zile  and  myself  were  all  present  at  the 
time  said  instrument  was  signed  by  William  P.  Van  Zile  and  declared  by 
him  to  be  his  last  will  and  testament,  and  all  the  signatures  above  stated  were 
made  in  the  presence  of  each  and  all  of  us  at  the  time  said  instrument  was 
executed." 

(Attestation.) 

MARY  E.  HAIGHT, 

Commissioner. 

Eighth:  To  the  eighth  interrogatory  he  answers: 

"  I  saw  John  B.  Cleland,  whose  name  purports  to  be  signed  to  said  instru- 
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ment  as  a  subscribing  witness  thereto,  sign  his  name  thereto  at  the  request 
of  said  William  P.  Van  Zile  in  his  presence  and  in  my  presence." 

Ninth :  To  the  ninth  interrogatory  he  answers : 

"  The  said  William  P.  Van  Zile  was  over  twenty-one  years  at  the  time  he 
executed  said  instrument  and  was  of  sound  mind  and  memory  at  the  time 
of  executing  said  instrument  and  the  same  was  subscribed  by  the  said  William 
P.  Van  Zile  without  any  restraint  whatsoever." 

Tenth:  To  the  tenth  interrogatory  he  answers: 

"  I  became  acquainted  with  John  B.  Cleland,  the  other  subscribing  witness, 
about  the  year  1873.     He  is  now  a  resident  of  Portland,  Oregon." 

Eleventh:  To  the  eleventh  interrogatory  he  answers: 

"  I  knew  the  testator,  William  P.  Van  Zile,  all  the  time  he  lived  at  Osage. 
I  cannot  say  when  he  came  or  when  he  moved  away.  My  general  recollection 
would  be  that  he  lived  here  about  two  years.  I  have  no  means  at  hand  of 
refreshing  my  recollection  just  at  this  time.  I  knew  him  well  both  before 
and  after  the  execution  of  said  instrument.  I  know  of  nothing  further  except 
that  said  instrument  was  drawn  by  me  as  directed  by  the  testator,  William 
P.  Van  Zile.  At  that  time  he  was  a  young  man  of  robust  health  and  of 
good  business  ability.  The  testator,  W.  P.  Van  Zile,  and  his  wife,  Lily  Bell 
Van  Zile,  came  to  Osage  as  a  young  married  couple  and  lived  together  as. 
such  during  all  of  the  time  they  remained  in  Osage." 

MARY  E.  HAIGHT, 
W.  L.  Eaton,  Commissioner. 

Witness. 


STATE    OF    IOWA, 
Mitchell  County. 


Us.; 


I,  Mary  E.  Haight,  do  certify  that  Willard  L.  Eaton,  the  witness,  personally- 
appeared  before  me,  on  the  14th  day  of  May,  1907,  at  three  o'clock  in  the 
afternoon,  at  the  City  of  Osage,  in  the  State  of  Iowa,  and  after  being  sworn 
to  testify  the  truth,  the  whole  truth  and  nothing  but  the  truth,  did  depose: 
to  the  matter  contained  in  the  foregoing  deposition,  and  did,  in  my  presence 
subscribe  the  same,  and  indorse  the  exhibit  annexed  thereto.  And  I  further 
certify  that  I  have  subscribed  my  name  to  each  half  sheet  thereof,  and  to 
each  exhibit,  and  I  further  certify  that  there  were  no  appearances  before  me. 

MARY  E.  HAIGHT, 

Commissioner. 
Commissioner's  fees: 

1.  For  administering  oath   $  .05 

2.  "     certificate 25 

3.  "     Transcript  fees    1 .  50 

Total $1-80 
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FORM  No.  32. 

OBJECTIONS  TO  WILL  AND  CODICIL. 

[T  287,  §  2533] 
SURROGATE'S  COURT,  Renssalaeb  CotrNTT. 


In  the  matter  of  proving  the  last  will  and 
testament  of 


> 


MARY  T.  De  forest. 

Deceased. 


Charles  F.  Bridge  as  special  guardian  of  Eleanor  E.  De  Forest,  an  infant, 
objects  to  the  probate  of  the  instruments  propounded  as  the  last  Will  and 
Testament  and  the  codicil  thereto  of  Mary  T.  De  Forest,  deceased,  upon  the 
following  grounds: 

First:  That  the  said  instruments  are  not  the  last  Will  and  Testament  of 
Mary  T.  De  Forest,  deceased. 

Second:  That  the  said  will  and  codicil  were  not  nor  was  either  of  them  duly 
executed  as  required  by  law. 

Third:  That  the  said  Mary  T.  De  Forest  was  not  at  the  time  of  the  making 
of  said  alleged  will  of  sound  mind  and  memory  and  capable  of  making  a  will. 

Fourth:  That  the  said  Mary  T.  De  Forest  was  not  at  the  time  of  making 
the  alleged  codicil  to  her  last  Will  and  Testament  of  sound  mind  and  memory 
and  capable  of  making  a  will. 

Fifth:  That  the  execution  of  the  alleged  will  of  Mary  T.  De  Forest  was 
obtained  by  undue  influence. 

Sixth:  That  the  execution  of  the  alleged  codicil  of  the  will  of  Mary  T.  De 
Forest  was  obtained  by  undue  influence. 

Dated,  February  21,  1905. 

CHARLES  F.  BRIDGE, 
Bpecial  Ouardian  for  Eleanor  E.  De  Forest. 
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FORM  No.  33. 
NOTICE  REQUIRING  PRODUCTION  OF  CERTAIN  WIT- 
NESSES. 
[H  292,  §  2618] 
SURROGATE'S  COURT,  Rensselaek  County. 


In  the  matter  of  the  probate  of  the  alleged 
last  will  and  testament  and  codicil  thereto 
of 

MARY  T.  DE  FOREST, 

Deceased. 


SiBS: 

Please  take  notice  that  pursuant  to  section  2618  of  the  Code  of  Civil  Pro- 
cedure, the  contestant  herein,  Eleanor  E.  De  Forest,  an  infant  under  age  of 
fourteen  years,  by  her  special  guardian,  Charles  F.  Bridge,  requires  the  pro- 
duction and  examination  of  the  following  named  persons  as  witnesses: 

John  J.  GaUogly  of  Albany,  N.  Y.,  Executor  named  in  said  alleged  last  Will 
and  Codicil  and  one  of  the  residuary  legatees  named  in  said  alleged  Codicil. 

Thomas  Kerley,  of  Ballston  Spa,  N.  Y.,  Executor  named  in  said  alleged  last 
Will  and  Codicil,  and  one  of  the  residuary  legatees  named  in  said  alleged 
Codicil. 

Marshall  Reynolds  and  Carrie  Bardwell,  servants  in  the  employ  of  the 
decedent  at  the  time  of  her  decease  and  for  years  prior  thereto,  also  legatees 
named  in  said  alleged  Codicil. 

Dated,  Albany,  N.  Y.,  April  18,  1905. 

Yours,  etc., 

CHARLES  F.  BRIDGE, 
Special  Ouardian  for  Eleanor  E.  De  Forest,  Contestant. 
No.  13  North  Pearl  Street, 

Albany,  N.  Y. 
To  the  Surrogate  of  Rensselaer  County: 
To  John  H.  Btjrke,  Esq.,  Attorney  for  Proponents. 
To  Eugene  Bktan,  Esq.,  Special  Guardian  of  Carrie  Bardwell. 
To  J.  B.  Holmes,  Esq.,  Attorney  for  Rhoda  Thompson  and  others. 
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FORM  No.  34. 
PETITION  FOR  NOTICE  TO  LEGATEES  AND  PERSONS 
INTERESTED  AFTER  OBJECTIONS  TO  PROBATE 
ARE  FILED. 

[IF  254,  §  2617] 
SUEROGATE'S  COURT,  County  of  New  Yoek. 


-In  the  matter  of  proving  the  last  will  and 
Testament  of 


Deceased. 


Petition. 


To  the  Surrogate's  Court  of  the  County  of  New  York: 

The  Petition  of respectfully  shows  : 

Krst.     That  your  Petitioner  is  the  Execut named  in  the  last  Will 

and  Testament  of ,  late  of  the  County  of  New  York,  deceased. 

Second.  That  said  last  Will  and  Testament  was  duly  filed  for  probate,  and 
that  proceedings  for  the  probate  of  said  last  Will  and  Testament  have  been 
Jjegun  by  your  Petitioner. 

Third.  That  the  proving  of  said  last  Will  and  Testament  has  been  con- 
tested by and upon  the   grounds   set  forth   in 

answer  to  the  petition  for  the  probate  of  said  last  Will  and  Testament  of  the 
deceased. 

Fourth.  That  all  persons  in  being  who  would  take  any  interest  in  any 
property  under  the  provisions  of  said  last  Will  and  Testament,  and  the  Execu- 
tors   named    therein    who    have    not    appeared    in    the    proceeding, 

together  with  their  addresses,  are,  as  deponent  is  informed  and  verily  believes, 
as  follows: 

,  who  resides  at 

Fifth.     That   all   of   the    above    are    of   full   age    and   sound   mind   except 

, ,  who  are  infants  under  the  age  of  fourteen  years,  and , 

who  are  infants  over  the  age  of  fourteen  years. 

Wherefore,  an  order  is  prayed  fixing  the  time  and  place  of  hearing  of  the 
issues  raised  herein  and  prescribing  the  manner  of  giving  notice  to  the  above- 
named  persons  interested  in  the  said  hearing,  and  that  the  petitioner  may 
have  such  other  and  further  relief  as  to  this  Court  may  seem  just. 


Petitioner. 
(Follow  with  verification.) 
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FORM  No.  35. 
ORDER  FOR  NOTICE  TO  LEGATEES. 

[ir  254,  §  2617] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of  New 
York,  at  the  County  Court  House  in  the  Borough  of 

Manhattan,     New    York     City,     on     the day    of 

19.. 


Present:  Hon. 


Surrogate. 


In  the  mattei   of  proving  the  last  will  and 
testament  of 


Deceased. 


On  reading  and  filing  the  petition  of ,  the  Executor  named  in  the 

last  Will  and  Testament  of ,  late  of  the  County  of  New  York,  de- 
ceased, by  which  it  appears  that  objections  to  the  probate  of  said  Will  have 
been  filed  herein, 

Now,  on  motion  of ,  Attorney . .  for  the  Petitioner . . ,  the  pro- 
ponent. .   herein,  it  is 

Ordered,  that  a  notice  of  hearing  of  the  objections  to  the  probate  of  said 
Will  be  given  by  said  Petitioner . .  to  the  person  or  persons  in  being  who 
-would  take  any  interest  in  any  property  under  the  provisions  of  said  Will 

,  who  have  not  appeared  herein,  being  residents  of  the  State  of  New 

York,  by  service  personally  on  each  of  said  persons  of  a  copy  of  the  notice 

of  hearing  said  objections  to  the  probate  of  the  said  Will  for  the day  of 

,  19. .,  such  service  to  be  made  at  least  eight  days  before  the  said 

day  of ,  19 . . ;  and 

It  is  further  Ordered,  that  service  of  said  notice  upon  such  of  said  persons 
as  are  not  residents  of  this  State  shall  be  made  in  the  manner  following:  by 

depositing  at  least  sixteen   (16)   days  before  the  said day  of , 

19.  . .,  in  the  post-office  in  the  Borough  of  Manhattan,  City,  County  and  State 
of  New  York,  a  copy  of  said  notice,  contained  in  a  securely  closed,  postpaid 
wrapper,  directed  to  each  of  the  persons  named  in  said  petition  respectively, 
At  the  places  therein  designated  as  their  addresses. 


Surrogate. 
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FORM  No.  36. 
NOTICE  TO   LEGATEES. 

m  254,  .289,  §  2617] 
SURROGATE'S  COURT,  County  of  New  Yoek. 


In  the  matter  of  proring  the  last  will  and 
testament  of 


y 


Deceased. 


Please  take  notice  that  the  issues  raised  by  the  answer,  filed  herein  will  be 
brought  on  for  a  hearing  before  one  of  the  Surrogates  of  the  County  of  New 
York,  at  the  County  Court  House  in  the  Borough  of  Manhattan  in  the  City 

and  County  of  New  York,  on  the day  of ,  19 .  . ,  at  10:30  o'clock 

in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 

pursuant  to  an  order  of  Hon ,  one  of  the  Surrogates  of  the  County 

of  New  iTork,  dated  the day  of ,  19 . . 

Dated,  New  York, ,  19. . 

Yours,  etc., 


Attorney  for  Petitioner. 
Office  and  Post-office  address. 


FORM  No.  37. 
PETITION  FOR  LEAVE  TO  INTERVENE  ON  PROBATE. 

[IT  254,  §  2617] 
SURROGATE'S  COURT,  Couhtt  of  Rensselaee. 


In   the    matter    of    the    probate    of   the   last 
will  and  testament  of 


Deceased. 


*  Petition. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer : 

The  Petition  of  A.  B.,  residing  in ,  in  the  County  of , 

and  State  of ,  respectfully  shows :    That  a  Petition  for  the  probate 

of  the   alleged  last  Will  and  Testament  of ,  late   of  the  town  of 
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,  in  the  County  of  Eensaelaer,  deceased,  was  filed  in  this  Coilrt 

on  the day  of ,   1907 ;   that  said  Petition  purports  to  name 

all  of  the  heirs-at-law  and  next  of  kin  of  the  said  deceased;  that  it  does  not 
name  or  refer  to  your  Petitioner  as  one  of  such  heirs-at-law  and  ndxt  of  kin; 
that  your  Petitioner  is  one  of  the  heirs-at-law  and  next  of  kin  of  the  said 
deceased  by  reason  of  the  following  facts.  (Here  state  the  facts  which  show 
the  relationship  of  the  Petitioner  to  the  deceased.) 

That  by  reason  of  the  foregoing  facts  your  Petitioner  is  interested  in  the 
estatid  of  the  said  deceased  and  is  entitled  to  appear  and  be  a  party  to  the 
said  probate  proceeding. 

Wherefore,  your  Petitioner  prays  that  an  order  of  this  Court  be  made  per- 
mitting him  to  intervene  and  make  himself  a  party  to  such  proceeding. 

Dated,   .  : ,   ,   

(Verification.) 


FORM  No.  38. 

ORDER  PERMITTING  INTERESTED  PERSON  TO  IN- 
TERVENE AND  MAKE  HIMSELF  A  PARTY  TO  A 
PROCEEDING  FOR  PROBATE. 

n  254,  §  2617] 

At  a   Surrogate's  Court,  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Oifice,  in  the  Court  House, 

at    the    City    of    Troy,    N.    Y.,    on    the day    of 

,  1».- 

Present:  Hon.  Willis  E.  HEATOiir,  Surrogate. 

In  the  matter  of  the  probate  of  the  last  will 
and  testament  of 

) 

Deceased. 


^ 


On  the  petition  of  A.  B.,  filed  in  this  Court  on  the day  of , 

19. .,  alleging  that  he  is  an  heir-at-law  and  next  of  kin  of ,  deceased, 

and  praying  that  he  may  be  allowed  to  intervene  and  become  a  party  to  the 
probate  of  the  alleged  last  Will  and  Testament  of  the  said  deceased  in  the 
proceeding  now  pending  in  this  Court  for  such  purpose,  and  upon  the  proofs 

made  by  him  upon  such  application ;   and  after  hearing ,  attorney 

for  such  Petitioner,  and ,  in  opposition  thereto    (if  any  opposition 

be  made). 

Ordered,  that  A.  B.,  having  shown  himself  to  be  a  person  interested  in  this 
proceeding,   be   and   he  hereby  is   allowed  to   intervene   and  make   himself  a 
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party  to  this  proceeding  as  though  named  in  the  Petition  and  in  the  Citation 
in  this  matter. 

In  Witness,  Whereof,  We  have  caused  the  Seal  of  OfiSce  of  our  Surro- 
[L.  s.]     gate  to  be  hereunto  aflBxed. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  our  said  County,  at  the 
City  of  Troy,  the day  of ,  19. . 


Clerk  of  the  Surrogates  Court. 


FORM  No.  39. 
SUBPOENA  FOR  WITNESS. 

[§  854] 
The  People  of  the  State  of  New  Yoek, 
By  the  Grace  of  God,  Free  and  Independent. 

To Greeting :     We  command  you,  that,  all  and  singular  business 

and  excuses  being  laid  aside,  you  appear  and  attend  before  the  Surrogate  of 
the  County  of  Rensselaer,  at  a  Surrogate's  Court,  to  be  held  in  and  for  the 
County  Of  Rensselaer,  at  the  Surrogate's  OfiSce  in  the  City  of  Troy,  N.  Y.,  on 

the day   of ,    19 .  . ,    at o'clock   in   the noon  to 

testify  and  give  evidence  in  a  certain  special  proceeding  now  pending  in  said 
Court,  entitled: 

In  the  matter  of    

and  for  a  failure  to  attend  you  will  be  deemed  guilty  of  a  contempt  of  court, 
and  liable  to  pay  all  damages  sustained  thereby  by  the  party  aggrieved,  and 
forfeit  fifty  dollars  in  addition  thereto. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  our  said  County,  at  the 
City  of  Troy,  the day  of ,  19. . 


Clerk  of  the  Surrogate's  Court. 


FORM'  No.  40. 
SUBPOENA  TO  ATTEND  AND  PRODUCE  BOOKS  AND 

PAPERS. 

[§  867] 

The  People  of  the  State  of  New  Yoek, 

By  the  Grace  of  Ood,  Free  and  Independent. 

To Greeting :     We  command  you,  that,  all  and  singular  business 

and  excuses  being  laid  aside,  you  and  each  of  you  appear  and  attend  before  the 
Surrogate  of  the  County  of  Rensselaer,  at  a  Surrogate's  Court,  to  be  held  in 
and  for  the  County  of  Rensselaer,  at  the  Surrogate's  OfiSce,  in  the  City  of 
Troy,  on  the day  of ,  19. .,  at •'clock  in  the 
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noon,  to  testify  and  give  evidence  in  a  certain  special  proceeding  now  pend- 
ing in  said  Court,  entitled: 
In  the  matter  of 

late  of  the of deceased.    And  you  are  hereby  required  to 

bring  with  you  and  then  and  there  produce 

and  for  a  failure  to  attend  you  will  be  deemed  guilty  of  a  contempt  of  court, 
and  liable  to  pay  all  damages  sustained  thereby  by  the  party  aggrieved,  and 
forfeit  fifty  dollars  in  addition  thereto. 

In  Witness,  Whereof,  We  have  caused  the  Seal  of  Office  of  our  Surro- 
[L.  s.]     gate  to  be  hereunto  affixed. 

Witness,  Hon.  Wiu-is  E.  Heaton,  Surrogate  of  our  said  County,  at  the 
City  of  Troy,  the day  of ,  19. . 


Clerk  of  the  Siirrogate's  Court. 

PROOF  OF  SERVICE. 
County  of  Rensselaer,  ss.: 

being  duly  sworn,  says  he  is years  of  age  and  upward,  and 

that  on  the day  of ,   19..,  at  the of ,  in 

said  county,  he  served  the  within  Subpcena  upon ,  to  him  personally 

known  to  be  the  person . .   mentioned  and  described  therein,  by  delivering  to 

and  leaving  with a  copy  of  the  same,  and  at  the  same  time  showing 

the  original,  with  the  seal  of  the  Court  thereon  impressed. 


Sworn  to  before  me  this. .  .  1 
day  of ,19...    J 

Notary  Public. 


FORM  No.  41. 
DECREE  GRANTING  PROBATE  —  UNCONTESTED. 

[T  353,  §  2623] 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office,  in  the  city  of  Troy, 
in  said  County,  on  the day  of ,  19. . 

Present:  Hon.  Willis  E.  Heaton,  Surrogate. 


In  the  matter  of  proving  the  last  will  and 
testament  of 


Deceased. 


On  reading  and  filing  proof  of  the due  service  of  the  Citation 

herein  on  the  parties  therein  named,  and  upon  due  proof  of  the  execution  of 
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the  paper  propounded  as  the  last  Will  and  Testament  of ,  late  of 

the of in   said   county,   deceased,   bearing  date   on   the 

day  of ,  19.  .,  and ,  heir,  .-at-law  and  next  of  kin 

of  said  deceased,  appearing ,  and ,  infant. .   heir,  .-at-law 

and  next  of  kin  of  said  deceased,  appearing  by ,  their  duly  ap- 
pointed Special  Guardian,  and  it  appearing  by  such  proofs  that  the  said  Will 

was  duly  executed ;  that  the  Testat at  the  time  of  executing  the  same 

was  of  full  age  for  making  a  Will,  was  of  sound  mind  and  memory  and  not 
under  restraint,  and  in  all  respects  competent  to  devise  real  estate,  and  the 
probate  thereof  not  having  been  contested 

It  is  ordered,  adjudged  and  decreed,  that  the  said  paper,  purporting  to  be 

the  last  Will  and  Testament   of   said ,   deceased,   is last 

Will  and  Testament,  and  was  duly  executed  to  pass  real  and  personal  estate 
and  that  the  same  be  admitted  to  probate  as  a  Will  of  real  and  personal 
estate,  and  recorded  as  such,  with  proofs,  taken  as  aforesaid. 


Witness:   Hon.   Willis   E.   Heaton,   Surrogate;   and  the   seal   of  the 
[L.  s.]     Court,  the  day  and  year  first  above  written. 


Surrogate. 


FORM  No.  42. 
DECISION  AND  FINDINGS  BY  SURROGATE. 

[H  353,  §  2625] 

STJRROG-ATE'S  COURT,  Rensselaer  County. 


In  the  Matter 

of 

The     Will     of     CORNELIA     E.     WINNE, 
Deceased. 


A  paper  purporting  to  be  the  last  Will  and  Testament  of  Cornelia  E.  Winne, 
deceased,  having  been  duly  offered  for  probate  in  this  Court  by  Alida  M. 
Cadby,  named  as  Executrix  therein,  and  objections  to  the  probate  thereof 
having  been  duly  made  by  Audna  Winne,  a  niece  of  said  deceased,  by  Lansing 
Hotaling,  her  Special  Guardian,  and  the  said  Alida  M.  Cadby  having  duly 
appeared  in  person  and  by  Calvin  S.  McChesney,  her  attorney,  and  the  said 
Special  Guardian  having  duly  appeared  in  person,  and  the  proofs  and  allega- 
tions of  the  parties  and  the  arguments  of  counsel  having  been  heard  and 
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having  duly  considered  the  briefs  of  counsel,  and  the  matter  having  been  duly- 
adjourned  from  time  to  time;  now  after  due  deliberation  had  I  decide  and 
find  as  follows: 

FINDINGS  OF  FACT. 

I. 

That  said  Cornelia  E.  Winne  died  at  the  town  of  Brunswick,  Rensselaer 
County,  New  York,  on  the  17th  day  of  November,  1904. 

II. 
That  deceased  left  her  surviving  her  sister,  Alida  M.  Cadby,  the  proponent 
herein,  and  her  niece,  Audna  Winne,  the  Contestant  herein,  her  only  heirs-at- 
law  and  next  of  kin. 

III. 
That  on  the  eleventh  day  of  February,  1904,  the  said  Cornelia  E.  Winne 
duly  executed  the  paper  offered  for  probate  herein  as  and  for  her  last  will  and 
testament;  that  the  same  was  duly  executed  in  form  to  pass  real  and  personal 
property. 

IV. 
That  on  said  eleventh  day  of  February,  1904,  and  at  the  time  of  the  execu- 
tion of  said  Will  the  said  Cornelia  E.  Winne  was  of  sound  mind  and  memory, 
in  all  respects  competent  to  make  a  will  and  not  under  restraint. 


That  she  was  at  the  time  of  making  said  will  a  citizen  of  the  United  States, 
of  the  age  of  sixty-one  years  or  thereabouts  and  resided  in  the  town  of 
Brunswick,  Eensselaer  County,  New  York. 

WILLIS  E.  HEATON, 

Surrogate. 
CONCLUSIONS  OF  LAW. 

That  the  said  Will  should  be  admitted  to  probate  and  recorded  as  a  will 
of  real  and  personal  property. 
Dated,  March  28,  1906. 

WILLIS  E.  HEATON, 

Surrogate. 
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FORM'  No.  43, 
DECREE  —  CONTESTED  PROBATE. 

[T  353,  §  2623] 

At  a.  Surrogate's  Court,  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office,  in  the  City  of 
Troy,  in  said  County,  on  the  28th  day  of  March,  1906. 

Present:     Hon.  Willis  E.  Heaton,  Suheogate. 


In  the  Matter 

of 

Proving    the    Last    Will    and    Testament    of 

CORNELIA  E.  WINNE,  Deceased. 


Satisfactory  proof  having  been  made  of  the  due  service  of  the  Citation 
heretofore  issued  in  this  matter,  requiring  all  persons  entitled  to  notice  of 
this  proceeding  to  be  and  appear  before  the  Surrogate  of  the  County  of 
Rensselaer,  in  the  State  of  New  York,  to  attend  the  probate  of  the  last  Will 
and  Testament  of  Cornelia  E.  Winne,  late  of  the  town  of  Brunswick,  in  said 
County,  deceased,  bearing  date  on  the  11th  day  of  February,  1904,  and  Alida 
M.  Cadby,  the  sole  executrix  named  in  said  will  and  the  Petitioner  herein  and 
an  heir-at-law  and  next  of  kin,  having  appeared  in  person  and  by  Calvin  S. 
McChesney,  her  attorney,  in  support  of  said  probate;  and  Audna  Winne,  an 
infant  heir-at-law  and  next  of  kin  of  said  deceased,  appearing  by  Lansing 
Hotaling,  her  duly  appointed  Special  Guardian,  and  filed  an  answer  and  ob- 
jections to  said  probate: 

And  witnesses  having  been  examined  and  proofs  taken  by  and  on  behalf  of 
the  proponent  and  contestant  touching  the  facts  and  circumstances  attending 
the  execution  of  said  will  and  the  competency  of  the  testatrix  to  make  the 
same,  and  her  freedom  from  restraint,  and  the  Surrogate  having  heard  such 
proofs  and  the  allegations  of  the  respective  parties,  and  due  deliberation 
having  been  thereupon  had,  it  is  Ordered,  Adjudged  and  Decreed 

1.  That  the  instrument  in  writing  bearing  date  the  11th  day  of  February, 
1904,  propounded  as  and  for  the  last  will  and  testament  of  the  said  Cornelia 
E.  Winne,  deceased,  in  this  proceeding  is  the  last  will  and  testament  of  the 
said  Cornelia  E.  Winne,  deceased,  and  was  duly  executed  as  required  by  law. 
That  the  said  testatrix  at  the  time  of  executing  said  will  was  of  full  age,  of 
sound  mind  and  memory  and  not  under  any  restraint  and  in  all  respects  com- 
petent to  devise  real  estate  and  bequeath  personal  property. 

2.  It  is  further  Ordered,  Adjudged  and  Decreed,  that  the  said  paper,  offered 
for  probate  herein,  be  and  the  same  hereby  is  admitted  to  probate  as  the  last 
will  and  testament  of  the  said  Cornelia  E.  Winne,  deceased,  valid  to  pass 
real  and  personal  property,  and  that  the  said  will  with  the  proofs  thereof. 
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together  with  this  decree,  be  recorded,  and  that  Letters  Testamentary  issue 
to  the  executrix  named  in  said  will  who  may  qualify  thereunder. 

3.  It  is  further  Ordered,  Adjudged  and  Decreed,  that  there  be  allowed  and 
paid  out  of  the  estate  of  said  deceased  to  the  proponent  for  costs  of  this 
proceeding  the  sum  of  two  hundred  and  thirty  dollars  ($230)  and  the  further 
sum  of  one  hundred  thirty-five  dollars  and  thirty-three  cents  ($135.33)  for 
taxable  disbursements  herein;  and  that  there  be  allowed  and  paid  out  of  the 
estate  of  said  deceased  as  costs  to  Lansing  Hotaling  as  Special  Guardian,  the 
sum  of  two  hundred  and  seventy-one  dollars   ($271). 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  and  the  Seal  of  the  Court, 
[L.  s.]     the  day  and  year  first  above  written. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  44. 

DECREE  GRANTING  PROBATE  — REVOKING  FORMER 
LETTERS  TESTAMENTARY  OR  OF  ADMINISTRA- 
TION. 

[H  358,  §  2684] 

Where  letters  of  administration  have  been  issued  upon  the  same  estate  and 
thereafter  a,  decree  granting  probate  of  the  will  of  such  deceased  is  made,  the 
decree  must  revoke  the  prior  letters.      (§  2684,  Code.) 

Where  a  will  has  been  admitted  to  probate  and  letters  testamentary  have 
been  issued  thereupon,  and  thereafter  a  subsequent  will  is  admitted  to  probate 
the  decree  admitting  such  subsequent  will  to  probate  must  revoke  the  former 
letters,  and,  therefore,  a  similar  clause  revoking  such  former  letters  should 
be  incorporated  into  the  decree.     (§  2684,  Code.) 

After  the  usual  recitals  in  the  decree  add:  And  it  appearing  that  letters 
of  administration  have  been  heretofore  granted  out  of  this  Court  upon  the 
estate  of  said  deceased. 

It  is  hereby  further  Ordered,  Adjudged  and  Decreed,  that  the  letters  of 

administration  heretofore  granted  in  this  Court  upon  the  estate  of 

to ,  and  dated  the day  of ,  19. . .,  are  hereby  revoked. 


No,  45  FoBMs.  1200 

FORM  No.  45. 

PETITION  FOR  THE  PROBATE  OF  A  LOST  OR 
DESTROYED  WILL. 

[T  323] 

SURROGATE'S  COURT,  Rensselaer  CotrsfTY. 


In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of 


Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of ,  residing  in  the  City  of  Troy,  in  said  County, 

respectfully  shows  to  the  Court: 

That ,  the  above-named  deceased,  died  at  the  City  of  Troy,  which 

was  the  place  of  his  residence  at  the  time  of  his  death,  leaving  a  last  Will 
and  Testament  which  relates  to  both  real  and  personal  property,  and  which 

said  last  Will  and  Testament  bears  date  the day  of ,  19. . ., 

and  is  signed  at  the  end  thereof  by  the  testator  and  by and 

as  subscribing  witnesses,  and  was  in  existence  at  the  time  of  testator's  death 
(or  if  fraudulently  destroyed  in  the  testator's  lifetime  that  fact  should  be 
stated ) . 

That  your  Petitioner  is  the  executor  (or  legatee)  named  in  said  last  Will 
and  Testament. 

That  your  Petitioner  does  not  know  of  any  codicil  to  said  last  Will  and 
Testament,  nor  is  there  any  to  the  best  of  his  knowledge,  information  and 
belief. 

Your  Petitioner  further  states  that  the  said  last  Will  and  Testament 
of  said  deceased  has  been  lost  (or  destroyed)  by  accident  (or  design) 
and    that    the    facts    concerning    the    loss    of    said    will    are    as    follows: 


(Here    state    all    the    facts    relating    to    the    loss    or    destruction    of    the    will.) 

that  said  last  Will  and  Testament  was  executed  in  all  respects  in  conformity 
to  the  statutes  of  the  State  of  New  York  and  that  your  Petitioner  will  be 
able  to  establish  the  validity  of  such  last  Will  and  Testament  to  the  satis- 
faction of  this  Court  by  at  least  two  credible  witnesses,  and  that  the  contents 
of  said  will  are  known  to  said  witnesses  (or  that  a  correct  copy  or  draft  is 
in  the  possession  of  Petitioner,  in  which  case  only  one  credible  witness  is 
necessary). 
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Your    Petitioner    further    states    that    the    deceased    left    him    surviving 
,    his    widow,    and    the    following   heirs-at-law    and    next    of   kin 


(Give  the  names  of  all  the  helrs-at-law  and  next  of  kin  with  their  place  of 
residence.) 

That  all  of  the  above  are  of  full  age  and  sound  mind  except 

That  said  deceased  left  him  surviving  no  (widow  or  husband),  child  or 
children,  adopted  child  or  children;  the  issue  of  any  deceased  child  or  children, 
or  the  issue  of  any  deceased  adopted  child  or  children;  or  any  father  or 
mother,  or  any  deceased  child's  husband  or  wife,  or  brother  or  sister  of  the 
half  or  whole  blood,  or  of  the  issue  of  any  deceased  brother  or  sister,  or 
any  deceased  brother's  wife  or  any  deceased  sister's  husband,  except  as  above 
stated. 

That  no  Petition  for  the  probate  of  said  will,  or  for  letters  of  Administra- 
tion on  said  estate  has  been  heretofore  filed  in  this  or  any  other  Surrogate's 
Court  of  this  State. 

Your  Petitioner  further  prays  that  a  Citation  issue  to  the  above-named 
persons  to  attend  the  probate  thereof,  and  that  the  said  last  Will  and  Testa- 
ment may  be  proved  as  a  will  of  real  and  personal  property,  and  that  letters 
testamentary  may  be  issued  thereon  to  the  executor,  who  may  qualify 
thereunder. 

Dated,  Troy,  N.  Y., ,  19. . . 


Petitioner. 


(Verification.) 


FORM  No.  46. 
DECREE  PROBATING  LOST  OR  DESTROYED  WILL. 

[IT  323,  §  2621] 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
Rensselaer,    at   the    Surrogate's    Office   in   the   Court 

House  at  the  City  of  Troy,  N.  Y.,  on  the day 

of ,  19... 

Present,  Hon.  Wilus  E.  Heaton.  Surrogate. 


In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of 

Deceased. 


Upon  reading  and  filing  the  Petition  of ,  residing  in  the  City 

of  Troy  in  the   County  of  Rensselaer,  praying  for  the  probate  of  the  last 
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Will  and  Testament  of ,  late  of  the  town  of ,  deceased, 

and  alleging  therein  that  the  last  Will  and  Testament  of  the  said  deceased 
had  been  lost  since  the  death  of  the  testator  (or  if  fraudulently  destroyed 
recite  the  fact),  and  that  said  last  Will  and  Testament  was  duly  executed 
in  conformity  to  the  laws  of  the  State  of  New  York  and  valid  as  a  will  of 
real  and  personal  estate,  and  said  Petition  further  alleging  all  facts  neces- 
sary to  give  this  Court  jurisdiction,  a,  Citation  was  thereupon  issued  to  all 
the  heirs-at-law  and  next  of  kin  of  said  deceased,  citing  and  requiring  them 
to  appear  in  this  Court  on  the  return  day  thereof,  and  on  such  return  day 

the  Petitioner  having  appeared  in  person  and  by his  attorney,  and 

filed  proof  of  the  due  service  of  the  Citation  herein  on  the  parties  therein 

named,  and ,  heirs-at-law  and  next  of  kin  of  said  deceased  having 

appeared  by ,  his  attorney   (or  in  person),  the  Surrogate  proceeded 

to  hear  the  proofs  and  allegations  of  the  parties  concerning  the  execution  and 
loss  (or  destruction)  of  the  alleged  last  Will  and  Testament  of  the  said 
deceased,  and  it  appearing  from  such  proofs  and  allegations  that  the  said 
deceased  did  make  and  execute  a  paper  writing  in  his  lifetime  executed  in 
conformity  to  the  statutes  of  the   State  of  New  York  as  and  for  his  last 

Will  and  Testament  which  was  dated  the day  of ,  19.  .  .,  and 

that  said  paper  has  been  lost  (or  destroyed)  since  the  death  of  said  deceased, 
and  the  substance  of  the  said  last  Will  and  Testament  and  the  gifts  and 
devises  therein  made  having  been  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses  (or,  if  a  copy  or  draft  of  said  will  is  before  the  Court, 
by  one  credible  witness)  ;  and  it  further  appearing  from  the  proofs  pre- 
sented that  the  testator  at  the  time  of  executing  said  last  Will  and  Testa- 
ment was  of  full  age  for  making  a  will,  was  of  sound  mind  and  memory 
and  not  under  restraint,  and  in  all  respects  competent  to  devise  real  estate, 
and  the  probate  thereof  not  having  been  contested  (or  if  contested  state  by 
whbm),  and  upon  all  the  evidence  and  after  due  deliberation, 

It  is  Ordered,  Adjudged  and  Decreed,  that  the  above-named  deceased  did, 
during  his  lifetime,  make  and  execute  a  paper  writing  as  and  for  his  last 
Will  and  Testament  which  was  duly  executed  to  pass  real  and  personal  estate, 
and  that  said  paper  has  been  lost  by  accident  (or  destroyed)  since  the  death 
of  the  testator. 

It  is  further  Ordered  and  Adjudged  that  said  will  as  shown  by  the  proofs 
be  admitted  to  probate  as  a  will  of  real  and  personal  estate,  and  is  hereby 
proved  and  established  to  be  as  follows: 

(Here  recite  the  will  as  shown  by  the  proofs  or  the  draft  or  copy.) 


Witness,  Hon.  Willis  E.  Heaton,  Surrogate  and  the  Seal  of  the  Court, 
(L.  s.]     the  day  and  year  first  above  written. 


Surrogate. 
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FORM   No.  47. 

PETITION  FOR  PROBATE  OF  WILL  AGAINST  ADULT, 
NOT  CITED  ON  ORIGINAL  PROBATE. 

[IT  400] 
(Title.) 

To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of  Anna  E.  Martin,  respectfully  shows  upon  information  and 
belief  that  Michael  McDonough  died  a  resident  of  Troy,  N.  Y.,  on  January  1, 
1862,  testate;  that  a  Petition  for  the  probate  of  his  will  was  filed  in  this- 
Court  March  20,  1862,  reference  to  which  Petition  is  hereby  made;  that  such 
Petition  named  his  heirs-at-law  and  next  of  kin;  that  your  Petitioner  is  now 
the  owner  and  in  possession  of  certain  property,  whereof  Michael  McDonough 
died  seized;  that  she  traces  her  title  from  him  through  his  devisees;  that 
your  Petitioner  and  her  immediate  and  remote  predecessors  in  title  have 
been  in  possession  of  said  premises  since  the  death  of  Michael  McDonough; 
that  she  is  now  informed  that  one  Rebecca  McDonough,  who  was  not  cited 
upon  the  proof  of  the  will  of  said  Michael,  now  claims  to  be  one  of  his  heirs- 
at-law  and  next  of  kin;  that  your  petitioner  desires  that  said  will  may  be 
proved  and  admitted  to  probate  as  against  the  said  Rebecca  McDonough. 

Wherefore,  your  Petitioner  prays  that  a  Supplemental  Citation  may  be 
issued  herein,  for  the  proof  of  the  said  will  of  Michael  McDonough,  which 
will  is  on  file  in  this  Court,  as  against  the  said  Rebecca  McDonough. 

Dated,  May  4,  1907. 

ANNA  E.  MARTIN,     [l.^  s.l 

(Add  verification.) 
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FORM  No.  48. 
PETITION  FOR  RE-PROBATE  OF  WILL  AGAINST  IN- 
FANT FOR  WHOM  NO  SPECIAL  GUARDIAN  WAS 

APPOINTED, 

[U  400] 

SURROGATE'S   COUHT,  Rensselaer  County. 

In  the  Matter  of  the  Last  Will  and  Testa- 
ment of 


CAROLINE   A.   HICKS,   Late   of   the   Town 
of  Nassau,  N.  Y.,  Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of  Julius  B.  Southworth,  residing  at  Nassau  in  the  County 
of  Rensselaer,  respectfully  shows : 

That  your  Petitioner  is  an  executor  of  the  last  Will  and  Testament  of 
Caroline  A.  Hicks,  Deceased;  that  said  last  Will  and  Testament  above  men- 
tioned relates  to  both  real  and  personal  property  and  bears  date  the  eleventh 
day  of  October,  1904,  and  is  signed  at  the  end  thereof  by  Abel  Merchant  and 
Charles  R.  Reynolds  as  subscribing  witnesses;  that  your  Petitioner  does  not 
know  of  any  codicils  to  said  last  Will  and  Testament,  and  does  not  believe 
there  is  any  codicil  to  said  will;  that  said  deceased  was  at  the  time  of  her 
death  a.  resident  of  the  town  of  Nassau,  and  departed  this  life  at  the  town 
of  Nassau,  N.  Y.,  on  the  twenty-third  day  of  October,  1904. 

Your  Petitioner  further  shows  that  by  a  decree  of  the  Surrogate's  Court 
of  the  County  of  Rensselaer  made  and  entered  January  11,  1905,  the  last 
Will  and  Testament  of  Caroline  A.  Hicks  was  admitted  to  probate  by  the 
Surrogate's  Court  of  Rensselaer  County  as  to  all  the  heirs  and  next  of  kin 
of  said  Caroline  A.  Hieks  except  a  grandniece.  Pearl  Maxon,  who  resides  at 
Ormond,  Florida,  who  was  not  properly  made  a  party  to  the  proceedings  of 
said  probate;  that  at  the  time  of  the  probate  of  said  will  the  said  Pearl 
Maxon  was  a  minor  of  the  age  of  fourteen  years  and  upwards,  and  that  your 
Petitioner  had  been  erroneously  informed  as  to  the  age  of  said  Pearl  Maxon, 
and  had  supposed  that  she  was  an  adult  of  the  age  of  twenty-one  years  and 
upwards,  and  that  upon  the  probate  of  said  will  on  January  11,  1905,  there 
was  no  special  guardian  appointed  to  look  after  and  care  for  the  interest 
of  the  said  Pearl  Maxon  in  the  estate  of  decedent;  that  with  the  exception 
of  the  said  Pearl  Maxon  all  the  remaining  heirs-at-law  and  next  of  kin  of 
said  Caroline  A.  Hicks  were  properly  cited;  that  personal  service  of  the 
Citation  cannot  with  due  diligence  be  made  upon  the  above-named  Pearl  Maxon 
within  the  State  of  New  York  as  Pearl  Maxon  is  a  nonresident  and  resides 
at  Ormond  in  the  State  of  Florida. 
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Your  Petitioner  further  prays  for  an  Order  directing  the  service  of  the 
Citation  to  be  issued  without  the  State  by  publication,  pursuant  to  sections. 
2522  and  2523  of  the  Code  of  Civil  Procedure. 

Your  Petitioner  further  prays  that  a  Citation  issue  to  the  above-named 
Pearl  Maxon  requiring  her  to  show  cause  why  the  evidence  and  the  proceedings, 
already  had  to  prove  the  will  of  said  Caroline  A.  Hicks  should  not  stand  and 
why  the  decree  admitting  said  will  to  probate  and  adjudging  the  same  to  be 
a  valid  will,  to  pass  real  and  personal  estate  should  not  be  sustained,  and 
said  will  of  Caroline  A.  Hicks,  deceased,  be  decreed  to  be  the  last  Will  and 
Testament  of  said  testatrix  as  to  said  Pearl  Maxon  and  that  she  be  bound 
thereby  with  the  same  force  and  effect  as  if  she  had  been  previously  cited 
to  attend  the  original  probate  thereof;  and  that  said  Pearl  Maxon  be  cited 
to  attend  the  probate  as  to  the  last  Will  and  Testament  of  said  Caroline  A. 
Hicks,  deceased. 

Dated,  Nassau,  N.  Y.,  January  17,  1907. 

JULIUS  B.  SOUTHWORTH, 

Petitioner. 
(Verification.) 


FORM   No.  49. 
PETITION  FOR  RE-PROBATE  OF  WILL  AGAINST  UN- 
KNOWN  HEIR-AT-LAW  NOT   CITED. 

[If  400] 

SURROGATE'S   COURT,  Rensselaer  County. 


In  the  Matter  of  the  Probate  of  the  Last  Will 
and  Testament  of 

JOHN  N.  GREENFIELD,  Late  of  Troy, 
N.  Y.,  Deceased,  as  to  the  Unknown  Next 
of  Kin  and  Heirs-at-Law  (if  any  there  be) 
of  the  said  Deceased,  and  as  to  the  State 
of  New  York. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of  William  J.  Poehin  and  Mary  E.  Pochin,  both  residing  at 
No.  2354  Sixth  avenue  in  the  City  of  Troy,  Rensselaer  County,  New  York, 
respectfully  shows:  That  John  N.  Greenfield  resided  in  the  said  City  and 
County  at  and  prior  to  the  time  of  his  death;  that  he  left  him  surviving 
Catherine  A.  Greenfield,  who  was  his  wife;  that  he  left  a  last  Will  and  Testa- 
ment; that  said  will  relates  to  both  real  and  personal  property  and  bears 
date  March  23,  1865,  and  is  signed  at  the  end  thereof  by  the  testator  and 
by  William  Cluett  and  Thomas  Goldsmith  as  subscribing  witnesses;  that  said 
Catherine  A.  Greenfield  was  named  in  said  will  as  executrix  thereof,  and  the 
testator  gave,  devised  and  bequeathed  to  her  all  his  property  of  every  name 
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and  nature;  that  subsequent  to  his  death,  the  said  Catherine  A.  Greenfield, 
as  such  executrix,  presented  to  the  Surrogate's  Court  of  said  County  her 
Petition  setting  forth,  among  other  things,  the  death  of  said  John  N.  Green- 
field, tlie  leaving  of  the  said  will,  and  asking  that  the  said  will  be  proved  as  a 
will  of  real  and  personal  property,  and  that  letters  testamentary  thereon  be 
issued  to  her.  Said  Petition  is  duly  verified  and  is  dated  September  2,  1890, 
and  was  filed  in  the  said  Surrogate's  Court  on  that  date. 

Reference  is  hereby  had  to  the  same  for  greater  particularity  and  cer- 
tainty. It  was  set  forth  in  said  Petition  that  said  John  N.  Greenfield  did 
not  leave  any  next  of  kin  or  heirs-at-law  him  surviving. 

Your  Petitioners  are  informed  and  believed  that  through  mistake  and  in- 
advertance  no  Citation  was  asked  for  or  was  issued  and  addressed  to  any 
person  whether  by  name  or  as  unknown  next  of  kin  or  heirs-at-law  of  the  said 
testator,  or  to  the  then  Attorney-General  of  the  State  of  New  York,  to  attend 
the  probate  of  said  will,  or  was  served  upon  any  person  whomsoever,  either 
personally  or  by  publication  and  mailing;  that  due  proof  of  the  due  execution 
of  the  said  will,  according  to  the  laws  of  the  State  of  New  York,  was  pre- 
sented to  the  Surrogate  and  in  the  Surrogate's  Court  of  said  County,  and 
was  duly  filed  in  said  Court  where  such  proofs  have  ever  since  remained, 
and,  thereupon,  a  decree  was  granted  and  was  duly  filed  and  entered  in  said 
Court  on  the  4th  day  of  September,  1890,  admitting  said  will  to  probate 
as  a  will  of  real  and  personal  property.  Said  will  is  of  record  in  Book  of 
Records  No.  137  at  page  123.  That  the  executrix  named  in  said  will  duly 
qualified  as  such  executrix  and  letters  testamentary  thereon  were  duly  issued 
to  her  by  the  Surrogate  of  said  county;  that  said  decree  has  ever  since  re- 
mained in  full  force  and  effect;  that  no  proceedings  have  ever  been  taken  by 
any  person,  questioning  or  challenging  the  validity  of  said  will,  or  its  execu- 
tion, or  depositions  or  proof  taken  in  connection  with  the  probate  thereof  or 
the  said  decree. 

That  at  the  time  of  his  death  the  said  John  N.  Greenfield  was  the  owner 
of  certain  lots  and  premises  and  the  buildings  thereon  situated  in  the  City 
of  Troy,  County  and  State  aforesaid,  and  known  by  street  numbers  as  Nos. 
2350  and  2354  Sixth  avenue,  and  Nos.  2329  and  2331  Seventh  avenue,  re- 
spectively; that  from  the  time  of  the  death  of  the  said  John  N.  Greenfield, 
tis  widow,  Catherine  A.  Greenfield,  entered  into  the  possession  and  ownership, 
use  and  enjoyment  of  all  such  real  estate  and  continued  to  enjoy  the  same 
and  to  collect  the  rents  and  income  thereof,  claiming  to  be  the  owner  thereof 
by  virtue  of  the  will  of  her  said  husband,  until  her  death  which  occurred  in 
the  City  of  Troy  aforesaid  in  the  year  1897. 

That  in  the  year  1897  the  said  Catherine  A.  Greenfield  died,  leaving  a  last 
"Will  and  Testament  under  and  by  which  she  gave,  devised  and  bequeathed  to 
her  brother,  William  J.  Pochin,  and  her  sister,  Mary  E.  Pochin  (who  are  your 
Petitioners),  all  the  rest,  residue  and  remainder  of  her  property,  both  real 
and  personal,  share  and  share  alike,  after  the  payment  of  certain  money 
legacies  which  were  given  by  her.  Said  will  is  dated  July  15,  1897,  and 
TTas  executed  by  Catherine  A.  Greenfield  under  the  name  Catherine  Green- 
iield.  It  was  duly  admitted  to  probate  in  the  Surrogate's  Court  of  Rensselaer 
County  on  the  11th  day  of  October,  1897,  and  is  of  record  in  Book  of  Records 
H'o.  168  at  page  669,  etc.  Reference  may  be  had  to  said  will  for  greater  par- 
ticularity and  certainty.     The  money  legacies  therein  mentioned  have  been 
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paid.  From  the  time  of  the  death  of  the  said  Catherine  A.  Greenfield,  your 
Petitioner,  by  virtue  of  the  provisions  of  her  said  will  entered  into  the  use, 
enjoyment  and  possession  of  the  real  estate  and  premises  above  mentioned 
which  were  owned  by  the  said  John  N.  Greenfield  in  his  lifetime  and  by  the 
the  said  Catherine  A.  Greenfield  after  her  husband's  death,  and  they  have 
collected  the  rents  and  income  up  to  the  present  time  and  have  claimed  to 
be  and  they  are  the  owners  as  tenants  in  common  of  the  said  several  parcels 
and  premises  and  the  buildings  thereon,  and  their  possession  and  ownership 
of  said  property  have  never  been  questioned  or  challenged  by  any  person 
whomsover. 

Your  Petitioners  are  of  full  age  and  sound  mind. 

The  said  Catherine  A.  Greenfield  was  of  full  age  and  sound  mind  at  the 
time  of  the  probate  of  her  husband's  will. 

Your  Petitioners  allege  upon  information  and  belief  that  the  said  John  N. 
Greenfield  did  not  leave  any  heirs-at-law  or  next  of  kin  him  surviving. 

The  said  decedent,  John  N.  Greenfield,  left  him  surviving  no  child  or  chil- 
dren, adopted  child  or  children;  the  issue  of  any  deceased  child's  husband  or 
wife,  or  brother  or  sister  of  the  half  or  whole  blood,  or  the  issue  of  any  de- 
ceased brother  or  sister,  or  any  deceased  brother's  wife  or  any  deceased  sister's 
husband,  or  any  next  of  kin  or  heir-at-law,  except  as  above  stated. 

Your  Petitioners  further  allege  that  if  said  John  N.  Greenfield  left  him 
surviving  any  next  of  kin  or  heirs-at-law,  their  names  are  unknown  to  your 
Petitioners  and  cannot,  after  diligent  inquiry,  be  ascertained  ?,nd  their  places 
of  residence,  if  there  be  any  such  heirs-at-law  and  next  of  kin,  are  unknown 
to  your  Petitioners  and  cannot,  after  diligent  inquiry,  be  ascertained,  and 
your  Petitioners  are  entirely  unable  to  ascertain,  with  reasonable  diligence,  a 
place  or  places  where  any  such  persons  to  be  served  with  a  Citation  would 
probably  receive  matter  transmitted  through  the  post-ofiice. 

Your  Petitioners  further  state  that  Thomas  Goldsmith,  who  was  a  witness 
to  the  will  of  said  John  N.  Greenfield,  died  in  the  lifetime  of  the  said  John 
N.  Greenfield,  and  that  William  Cluet,  the  other  witness  to  the  will,  has  died 
since  the  probate  of  the  said  will. 

That  your  Petitioners  do  not  know  of  any  codicil  to  the  will  of  said  John 
N.  Greenfield,  deceased,  nor  is  there  any  to  the  best  of  their  information  and 
belief. 

Your  Petitioners  further  state  that  they  recently  entered  into  a  contract 
for  the  sale  of  a  portion  of  the  premises  aforesaid  known  as  Nos.  2329  and 
2331  Seventh  avenue;  that  the  intending  purchaser  procured  an  attorney  to 
make  a  search  as  to  the  title  of  your  Petitioners  to  the  said  premises,  and 
upon  information  and  belief  the  said  attorney,  after  examination  of  the  will 
of  the  said  John  N.  Greenfield  and  the  papers  presented  in  connection  with 
the  probate  thereof,  reported  and  stated  to  his  client,  in  substance,  that  the 
title  was  defective  in  that  the  proceedings  for  such  probate  were  defective  by 
reason  of  the  fact  that  the  unknown  heirs-at-law  and  next  of  kin  of  the 
said  John  N.  Greenfield  and  the  Attorney-General  of  the  State  of  New  York 
had  not  been  cited  to  attend  such  probate;  that  your  Petitioners  are  still 
under  contractual  obligations  for  the  sale  of  such  property;  that  they  desire, 
and  it  is  important  to  them,  to  have  the  probate  of  said  will  fully  estab- 
lished and  their  title  to  all  such  premises  unquestioned  and  unquestionable 
so  far  as  such  probate  goes. 
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Upon  information  and  belief  they  state  that  Hon.  William  S.  Jackson  is 
now  the  Attorney-General  of  the  State  of  New  York. 

Wherefore,  your  Petitioners  pray  that  a  Citation  and  Order  issue  out  of 
the  Court  directed  to  the  said  unknown  heirs-at-Iaw  and  next  of  kin  of  the 
said  John  N.  Greenfield,  deceased  (if  any  there  be),  and  to  the  Attorney- 
General  of  the  State  of  New  York,  to  show  cause,  if  any  they  have,  why  the 
evidence  taken  and  the  proceedings  heretofore  had  to  prove  the  last  Will  and 
Testament  of  said  John  N.  Greenfield,  deceased,  should  not  stand,  and  why  the 
decree  admitting  said  will  to  probate  and  adjudging  the  same  to  be  a  valid 
will  to  pass  real  and  personal  estate  should  not  stand,  and  why  they  should 
not  be  bound  thereby  with  the  same  force  and  effect  as  if  they  had  been 
previously  cited  to  attend  the  original  probate  of  said  will. 

Dated  at  Troy,  N.  Y.,  July  11,  1907. 

WILLIAM  J.  POCHIN, 
MAEY  E.  POCHIN, 

Petitiorers. 


FORM   No.  50. 

ORDER  FOR  PUBLICATION  OF  CITATION  AGAINST 
UNKNOWN  HEIRS  NOT  CITED  ON  PRIOR  PRO- 
BATE. 

[f  400,  §  2518] 

At  a  Surrogate's  Court  held  In  and  for  the  County  of 
Rensselaer  at  the  Surrogate's  Office,  in  the  city  of 
Troy,  in  said  County,  on  the  16th  day  of  July,  1907. 

Present,  Horr.  Wiixis  E.  Heaton,  Surrogate. 

'  \ 

In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of 

JOHN  N.  GREENFIELD,  Late  of  Troy, 
N.  Y.,  Deceased,  as  to  the  Unknown 
Next  of  Kin  and  Heirs-at-Law  (if  any 
there  be),  of  the  said  Deceased,  and  as  to 
the  State  of  New  York. 


On  reading  and  filing  the  Petition,  duly  verified,  of  William  J.  Pochin  and 
Mary  E.  Pochin,  and  the  affidavit  of  the  said  William  J.  Pochin  and  Mary  E. 
Pochin,  under  date  of  July  11,  1907,  showing  that  the  executrix  named  in 
the  Last  Will  and  Testament  of  said  John  N.  Greenfield,  late  of  Troy,  N.  Y., 
deceased,  is  dead,  and  that  said  Petitioners  are  interested  in  the  estate  which 
was  left  by  the  deceased  and  in  the  probate  and  establishment  of  the  said 
will,  and  praying  that  a  Citation  may  issue  out  of  this  court  directed  to  the 
heirs-at-law  and  next  of  kin  of  said  deceased  (if  any  there  be),  and  to  the 
Attorney-General  of  the  State  of  New  York,  to  show  cause,  if  any  they  have, 
why  the  evidence  taken  and  the  proceedings  heretofore  had  in  the  year  1890, 
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in  the  said  Surrogate's  Court  to  prove  the  last  Will  and  Testament  of  said 
deceased  should  not  stand,  and  why  the  decree  entered  in  the  Surrogate's 
Court  admitting  said  will  to  probate  and  adjudging  the  same  to  be  a  valid 
will  to  pass  real  and  personal  estate  should  not  stand,  and  why  they  should 
not  be  bound  thereby  with  the  same  force  and  effect  as  if  they  had  been 
previously  cited  to  attend  the  original  probate  of  said  will  and  as  if  the  then 
Attorney-General  of  the  State  of  New  York  had  been  cited  to  attend  such 
probate,  and  it  appearing  satisfactorily  to  the  Surrogate  that  the  said  next 
of  kin  and  heirs-at-law  (if  any  there  be)  are  unknown  and  their  names  are 
unknown  to  said  Petitioners  and  cannot,  after  diligent  inquiry,  be  ascer- 
tained, and  that  the  places  of  residence  of  the  said  next  of  kin  and  heirs-at- 
law  (if  any  there  be)  are  unknown  to  the  said  Petitioners  and  cannot,  after 
diligent  inquiry,  be  ascertained;  and  the  Surrogate  having  issued  his  Citation 
and  Order  to  show  cause  returnable  on  the  10th  day  of  September,  1907,  at 
10  o'clock  A.  M.,  it  is 

Ordered,  that  the  said  Citation  be-  served  on  said  next  of  kin  and  heirs-at- 
law  (if  there  be  any  such  next  of  kin  and  heirs-at-law)  of  the  said  John  N. 
Greenheld,  deceased,  by  the  publication  thereof  not  less  than  once  in  each 
week  for  six  successive  weeks  in  the  Troy  Daily  Press  and  the  Troy  Daily 
Times,  two  newspapers  published  in  the  City  of  Troy  in  said  Rensselaer 
County,  or  at  the  option  of  the  Petitioners  by  delivering  a  copy  of  the 
Citation  and  Order  to  show  cause  without  the  State  to  each  of  the  persons 
so  named  or  described  in  the  said  Petition  and  Citation,  and  who  live  without 
the  State,  but  in  the  United  States,  in  person,  at  least  thirty  days  before 
the  return  day  thereof  and  on  those  residing  without  the  United  States  at 
least  forty  days  before  the  return  day  thereof,  and  if  the  person  to  be 
served  is  an  infant  under  the  age  of  fourteen  years  also  to  the  person  with 
whom  he  is  sojourning. 

And  it  appearing  to  the  satisfaction  of  the  Surrogate  from  said  Petition 
and  affidavit  'a  this  matter  that  the  place  or  places  where  said  next  of  kin 
and  heirs-at-law  of  said  deceased  (if  there  be  any  such)  would  probably 
receive  matter  transmitted  through  the  post-office  are  unknown  and  cannot, 
with  reasonable  diligence,  be  ascertained,  it  is 

Ordered,  that  the  deposit  of  a  copy  of  the  said  Order  and  Citation  in  the 
post-office,  addressed  to  said  next  of  kin  and  heirs-at-law,  or  any  of  them,  be 
and  the  same  is  hereby  dispensed  with. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM   No.  51. 

CITATION  TO  SHOW  CAUSE  WHY  DECREE  OF  PRO- 
BATE SHOULD  NOT  STAND. 

[T  400] 
The  People  of  the  State  of  New  York: 

To  Pearl  Maxon,  of  Ormond,  Florida,  one  of  the  heirs-at-law  and  next  of 
kin  of  Caroline  A.  Hicks,  late  of  the  Town  of  Nassau,  in  the  County  of  Rens- 
selaer and  State  of  New  York,  deceased. 
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You  are  hereby  cited  to  appear  before  our  Surrogate  of  the  County  of 
Kensselaer,  at  the  Surrogate's  Court,  of  said  County,  to  be  held  at  the  Court 
House,  in  the  City  of  Troy,  New  York,  on  the  8th  day  of  March,  1907,  at 
ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  show  cause  why 
the  evidence  taken  and  the  proceedings  already  had  to  prove  the  will  of  said 
Caroline  A.  Hicks,  deceased,  should  not  stand,  and  why  the  decree  admitting 
said  will  to  probate  and  adjudging  the  same  to  be  a  valid  will  to  pass  real 
and  personal  estate  should  not  be  sustained,  and  said  will  of  Caroline  A. 
Hicks,  deceased,  be  decreed  to  be  the  last  Will  and  Testament  of  Caroline 
A.  Hicks,  deceased,  as  to  Pearl  Maxon,  and  that  she  be  bound  thereby  with 
the  same  force  and  effect  as  if  she  had  been  previously  cited  to  attend  the 
original  probate  thereof. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  our  said  Surrogate's 
Court  to  be  hereunto  afBxed. 

Witness,   Hon.   Willis   E.   Heaton,   Surrogate   of   the   said   County,   at 

[L.  s.]     the  City  of  Troy,  the  17th  day  of  January,  1907. 

A.  P.  FINDER, 
Clerk    of    the   Surrogate's   Court. 


FORM   No.  52. 
DECREE  CONFIRMING  ORIGINAL  PROBATE. 

[T  400] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
Rensselaer,  at  the  Court  House  in  the  City  of  Troy, 
N.  Y.,  on  the  8th  day  of  March,  1907. 

Present,  Hon.  Willis  E.  Heaton.  Surrogate. 
SURROGATE'S   COURT,  Rensselaer  County. 


In   the  Matter   of   the   Probate   of   the   Last 
Will  and  Testament  of 

CAROLINE  A.  HICKS,   Late   of   the   Town 
of  Nassau,  County  of  Rensselaer,  DeceaseJ. 


Julius  B.  Southworth,  executor  of  the  last  Will  and  Testament  of  Caroline 
A.  Hicks,  deceased,  having  heretofore  and  on  the  17th  day  of  January,  1907, 
duly  filed  his  Petition  duly  verified,  praying  that  the  last  Will  and  Testa- 
ment of  Caroline  A.  Hicks,  deceased,  be  decreed  to  be  the  last  Will  and 
Testament  of  said  Caroline  A.  Hicks,  deceased,  as  to  Pearl  Maxon  of  Ormond, 
in  the  State  of  Florida,  and  a  Supplemental  Citation  having  been  duly  issued 
and  directed  to  said  Pearl  Maxon  requiring  her  to  show  cause  why  evidence 
taken  and  the  proceedings  already  had  to  prove  the  will  of  said  Caroline  A. 
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Hicks,  deceased,  should  not  stand,  and  why  the  decree  admitting  said  will 
to  probate  and  adjudging  the  same  to  be  a  valid  will  to  pass  real  and 
personal  estate  should  not  be  sustained,  and  said  will  of  Caroline  A.  Hicks, 
deceased,  be  decreed  to  be  the  last  Will  and  Testament  of  said  Caroline  A. 
Hicks,  deceased,  as  to  said  Pearl  Maxon,  and  that  she  be  bound  thereby  with 
the  same  force  and  effect  as  if  she  had  been  previously  cited  to  attend  the 
original  probate  thereof. 

And  on  reading  and  filing  the  proof  of  the  due  service  of  said  Supplemental 
Citation  on  said  Pearl  Maxon  and  the  Petitioner  herein,  Julius  B.  Southworth 
appearing  by  Pierce  H.  Russell,  Esq.,  his  attorney,  and  said  Pearl  Maxon, 
infant  heir-at-law  and  next  of  kin  of  said  deceased,  appearing  by  Edmund  L. 
Worden,  Esq.,  her  duly  appointed  special  guardian  and  the  decree  heretofore 
made  and  entered  herein  on  the  11th  day  of  January,  1905,  together  with  all 
the  proceedings  had  herein  on  which  said  decree  are  founded  being  produced 
in  evidence  from  the  records  of  this  Court,  and  it  appearing  therefrom  that 
the  paper  propounded  as  the  last  Will  and  Testament  of  Caroline  A.  Hicks, 
late  of  the  Town  of  Nassau,  Rensselaer  County,  New  York,  deceased,  dated 
October  11,  1904,  was  duly  executed  by  said  testatrix  and  that  said  testatrix 
at  the  time  of  executing  the  same  was  of  full  age  for  making  a  will,  was 
of  sound  mind  and  memory  and  under  no  restraint  and  in  all  respects  com- 
petent to  devise  real  estate,  and  the  probate  thereof  not  having  been  contested 
by  the  said  Pearl  Maxon, 

It  is  Ordered,  Adjudged  and  Decreed,  that  the  evidence  taken  and  the  pro- 
ceedings already  had  to  prove  the  will  of  said  Caroline  A.  Hicks,  deceased, 
and  the  decree  admitting  said  will  to  probate  and  adjudging  the  same  to  be 
a  valid  will  to  pass  real  and  personal  estate  be  and  they  are  hereby  sus- 
tained, and  that  the  will  of  said  Caroline  A.  Hicks,  deceased,  be  hereby 
decreed  to  be  the  last  Will  and  Testament  of  said  Caroline  A.  Hicks  as  to 
the  said  Pearl  Maxon,  and  that  said  Pearl  Maxon  be  and  she  hereby  is  bound 
by  said  evidence,  proceedings,  decree  and  will  with  the  same  force  and  effect 
as  if  said  Pearl  Maxon  had  been  cited  to  attend  the  original  probate  of  said 
will,  and  that  said  last  Will  and  Testament  of  Caroline  A.  Hicks  is  her  last 
Will  and  Testament,  as  to  said  Pearl  Maxon  and  is  duly  executed  to  pass 
real  and  personal  estate  and  that  the  same  be  and  is  hereby  admitted  to 
probate  as  a  will  of  real  and  personal  estate  and  recorded  as  such. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate,  and  the  seal  of  the  Court 

[L.  s.]     the  day  and  year  first  above  written. 

WILLIS  E.  HEATON, 

Surrogate. 
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FORM  No.  53. 
OATH  OF  EXECUTOR. 

(This  oath  may  be  taken  before  a  Notary  Public  or  a  Commissioner  of  Deeds.) 

[H  446,  §  2645] 

SURROGATE'S  COURT,  County  op  New  York. 


In  the  Matter  of  Proving  the  Last  Will  and 
Testament  of 


Deceased. 
As   a  will   of  real  and  personal  property. 


'i-ss. : 


STATE  OF  NEW  YORK, 
County  of  New  Yobk, 

I,    ,   execut named   in   the last   Will   and   Testa- 
ment of ,   late   of ,   the   County  of   New  York,  deceased, 

do  depose  and  say  that  I  am  a  resident  of  No ,  in  the  Borough  of 

,  in  the  City  and  State  of  New  York  |  that  I  am  a,  citizen  of  the 

United  States  and  am  over  twenty-one  years  of  age;   and  that  I  will  well, 

faithfully  and  honestly  discharge  the  duties  of  execut of  said  last  Will 

and  Testament. 


Sworn  to  before  me  this . .  .  ] 


day   of ,    19. 

Assistant  to  the  Surrogate,  N.  Y.  Co. 
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FORM  No.  54. 
RENUNCIATION  OF  EXECUTOR. 

[If  447,  §  2639] 


In  the  Matter  of  the  Last  Will  and  Testa- 
ment of 


Deceased. 


I,    ,  of  the of ,  one  of  the  executors  named 

and  appointed  in  and  by  the  last  Will  and  Testament  of late  of 

the of ,  deceased,  do  hereby  renounce  the  said  appoint- 
ment, and  all  right  and  claim  to  letters  testamentary  on  the  said  last  Will 
and  Testament,  or  to  act  as  executor  thereof. 

Dated,  ,  19... 


STATE    OF   NEW   YORK, 
County  of  Rensselaeb, 

On  this day  of ,  19.  . .,  before  me,  the  subscriber  personally 

came to  me  known  to  be  the  person  described  in  and  who  executed 

the  above  instrument,  and acknowledged  that. .  .he. .  .executed  the 

same. 


Sworn  to  before  me  this "i 

day   of ,19...       J 
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FORM  No.  55. 

AFFIDAVIT  SHOWING  OBJECTIONS  TO  THE  GRANT- 
ING  OF  LETTERS  TESTAMENTARY  TO  EXECU- 
TOR NAMED  IN  WILL. 

[H  440,  §  2636] 

SXmROGATE'S  COURT,  Rensselaer  County. 
In  the  matter  of  the  estate  of 
FANNIE  K.  CLEGG, 

Deceased. 


STATE  OF  NEW  YOEK^ 
County  op  Eensset.afj 


Aaron  E.  Gardner  of  the  City  of  Troy,  in  said  County,  a  legatee  under  the 
last  Will  and  Testament  of  Fanny  K.  Clegg,  late  of  the  town  of  Schaghtieoke, 
in  said  County,  deceased,  objects  to  the  granting  of  letters  testamentary  on 
the  said  last  Will  and  Testament  to  Alvah  Harrison  Webster,  the  sole  execu- 
tor therein  named,  and  specifically  sets  forth  as  and  for  his  objections  thereto: 
That  said  Alvah  Harrison  Webster's  circumstances  are  such  that  they  do  not 
afford  adequate  security  to  the  creditors  or  persons  interested  in  the  estate, 
for  the  due  administration  of  the  estate.  (Add  such  other  objections  as 
appear. ) 

Dated,  Troy,  N.  Y.,  April  30,  1907. 

A.  E.  GARDNER. 
Sworn  to  before  me  this      1 

30th  day  of  April,  1907.  J 

P.  R.  Chapman, 

Notary  Public, 

Rensselaer  County,  N.  Y. 

If  objection  is  made  to  a  person  named  under  a  power  contained  in  a  will 
the  same  form  of  objection  is  used.     §  2641,  Code. 
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FORM  No.  56. 

ORDER    DIRECTING    PERSONAL    APPEARANCE    OF 

EXECUTOR  NAMED  IN  WILL. 

[T  439,  §  2636] 
SURROGATE'S  COURT,  Rensselaer  CotrNTT. 

In  the  matter  of  the  estate  of 

FANNIE  K.  CLEGG, 

Deceased. 


On  reading  and  filing  the  objections  of  Aaron  E.  Gardner  of  the  City  of 
Troy,  a  legatee  under  the  last  Will  and  Testament  of  Fanny  K.  Clegg,  late 
of  the  town  of  Schaghticoke,  in  said  Countj',  deceased,  against  the  granting 
of  letters  testamentary  of  the  said  last  Will  and  Testament  to  Alvah  Harrison 
Webster,  the  sole  executor  named  therein. 

It  is  Ordered  that  the  said  Alvah  Harrison  Webster  personally  appear  be- 
fore the  Surrogate  of  the  County  of  Rensselaer  at  his  office  in  the  City  of 
Troy,  in  said  County,  on  the  19th  day  of  May,  1907,  at  ten  o'clock  in  the 
forenoon  of  that  day,  and  attend  the  inquiry  by  the  Surrogate  into  the  said 
objections. 

And  it  is  further  Ordered  that  the  granting  of  letters  testamentary  under 
the  said  last  Will  and  Testament  of  Fanny  K.  Clegg,  late  of  the  town  of 
Schaghticoke,  deceased,  be  and  it  is  hereby  stayed  until  the  19th  day  of 
June,  1907,  or  until  the  further  Order  of  the  Court  herein. 

WILLIS  E.  HEATON, 

Burrogate. 


FORM   No.  57. 
LETTERS  TESTAMENTARY. 

[ir  439,  i  2636] 

The  People  of  the  State  of  New  Yoek, 

By  the  Grace  of  Ood,  Free  and  Independent. 

To  all  to  whom  these  Presents  shall  come,  or  may 
[L.  s.]  concern: 

Send  Greeting: 

Know  ye,  that,  at  the  City  of  Troy,  in  the  County  of  Rensselaer,  on  the 

day  of ,  in  the  year  of  our  Lord,  19. .,  before  Hon.  Willis 

E.  Heaton,  Surrogate  of  Rensselaer  County,  the  last  Will  and  Testament  of 
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,  late  of  the of ,  in  the  said  County,  deceased, 

was  proved,  and  is  now  approved  and  allowed  by  us;  and  the  said  deceased 
having  whilst  living,  at  the  time  of  h. .  death,  goods,  chattels  and  credits 
within  this  State,  by  means  whereof  the  proving  and  registering  the  said 
Will,  and  granting  administration  of  all  and  singular  the  said  goods,  chattels 
and  credits,  and  also  the  auditing,  allowing  and  finally  discharging  the  account 
thereof  doth  belong  to  us;  the  administration  of  all  and  singular  the  goods, 
chattels  and  credits  of  the  said  deceased,  and  in  any  way  concerning  h . .  Will, 

is  granted  unto ,  Execut. .  in  the  said  Will  named having 

first  taken  and  subscribed  an  oath  as  required  by  statute,  faithfully  and  hon- 
estly to  discharge  the  duties  of  such  Execut hereby  requiring  you,  the 

said ,  Execut ,  to  make,  or  cause  to  be  made,  a  true  and  perfect 

inventory  of  all  and  singular  the  goods,  chattels  and  credits  of  the  said  de- 
ceased, which  have  or  will  come  to  your  hands,  possession  or  knowledge;  as 
also  to  make,  or  cause  to  be  made,  duplicates  of  such  inventory,  and  cause 
the  same  to  be  signed  by  the  appraisers,  and  the  same  so  made  and  signed  that 
yod  make  return  thereof  to  the  Surrogate  of  said  county,  within  three  months 
from  the  date  hereof. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  oflBce  of  our  said 
Surrogate  to  be  hereunto  affixed. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  the  said  County  of 
Rensselaer,  at  his  office  in  the  City  of  Troy,  in  said  County,  the 
day  of ,  in  the  year  of  our  Lord,  19.  . 


Surrogate. 


FORM  No.  58. 

PETITION     FOR     LETTERS     OF     ADMINISTRATION 
WITH  WILL  ANNEXED. 

[IT  451,  §  2643] 
SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  the  application  for  letters 
of  administration  with  the  will  annexed 
of  the  goods,  chattels  and  credit  of 


Deceased. 


To  the  Surrogates  Court  of  Rensselaer  County: 

The  petition  of of  the of and  State  of 

shows   to  the   Court   as   follows:    That   the   Will   of ,   late   of  the 

of in  the   County  of .... ,. and   State   of , 

was  duly  admitted  to  probate  by  a  decree  of  this  Court  rendered  on  the 

day  of ,  19.. 

/ 
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That  (here  state  that  no  executor  was  named  in  the  Will  —  or  being  so 
named  has  died,  or  has  refused  to  qualify  or  has  been  excluded  —  or  that  all 
the  executors  have  died  since  entering  upon  the  discharge  of  their  duties). 

That  the  value  of  the  personal  property  of  which  the  said  Testat died 

possessed  (or  which  remains  imadministered,  as  the  case  may  be,  together 
with  the  probable  amount  to  be  recovered  by  reason  of  any  right  of  action 
granted  to  his  Executor  or  Administrator  by  special  provision  of  law,  and  the 
value  of  the  real  property,  or  of  the  proceeds  thereof,  which  may  come  to  the 
hands  of  such  Executor  or  Administrator  by  virtue  of  provisions  contained  in 

the   Will,   do   not,   in   all,   exceed  the   sum  of dollars.      That  your 

Petitioner  is  over  the  age  of  twenty -one  years  (here  state  claim  of  Petitioner 
to  priority  or  equality  of  right  to  letters). 

That  said  (here  state  names  and  interest  of  all  parties  having  priority  or 
equality  of  right  to  letters ) . 

Wherefore,  your  Petitioner  prays  that  a  decree  may  be  made  by  this  Court, 
granting   Letters    of   Administration   with   the    Will   annexed   of   the   goods, 

chattels  and  credits  of  the  said  Testat to  your  Petitioner;  and  that  all 

the  persons  having  a  prior  right  to  such  administration  may  be  cited  to 
show  cause  why  such  letters  should  not  be  granted. 

Dated,  Troy,  N.  Y ,  19. . 


(Add  verification.) 

(Add  oath  of  proposed  administrator.) 


FORM   No.  59. 
BOND  OF  ADMINISTRATOR  WITH  WILL  ANNEXED. 

[H  453,   §  2645] 

(Usual  Form  down  to  "Condition"  and  then  add.) 

The  conditien  of  this  obligation  is  such  that  if  the  above  bounden 

as  Administrat ,  with  the  Will  annexed  of  all  and  singular  the  goods, 

chattels  and  credits  of ,  deceased,  shall  faithfully  discharge  the  trust 

reposed   in as   such,   and  also   that will  obey  all   lawful 

decrees  and   orders   of  the   Surrogate's   Court   of  the   County  of   Rensselaer 

touching  the  administration  of  the  estate  committed  to then  this 

obligation  to  be  void,  otherwise  to  be  of  force. 


Sealed  and  delivered  in  T 


the  presence  of 

[L.  s.] 

[L.  s.] 

[I-  s.] 

(Continue  with  justification  of  sureties  and  acknowledgment.) 

77 
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FORM  No.  60. 

LETTERS    OF   ADMINISTRATION   WITH   THE   WILL 

ANNEXED. 

IT  452,  §  2643] 
The  People  of  the  State  of  New  York, 
By  the  Grace  of  God,  Free  and  Independent. 
To Send  Greeting: 

Whereas,  the  last  Will  and  Testament  of ,  late  of  the 

of ,  in  the  County  of  Rensselaer,  deceased,  was  on  the day  of 

in  the  year   19...,  duly  admitted  to  probate  by  the   Surrogate's 

Court  of  said  County. 

And  whereas,   leaving  certain  assets  and  property  which  were  of 

said ,  deceased,  unadministered,  by  means  whereof  the  ordering  and 

granting  administration  of  all  and  singular  the  goods,  chattels,  and  credits, 

whereof  the  said  Testat died  possessed,  in  the  State  of  New  York,  and 

also  the  auditing,  allowing  and  final  discharging  the  account  thereof,  doth 
appertain  unto  us;  and  we,  being  desirous  that  said  will  should  be  observed 

and  performed,  and  that  the  goods,  chattels,  and  credits  of  said  Testat 

should  be  well  and  faithfully  administered,  applied  and  disposed  of,  do  grant 

unto  you  the  said full  power  and  authority  by  these  presents  to 

administer  and  faithfully  dispose  of  all  and  singular  the  said  goods,  chattels 
and  credits,  and  to  ask,  demand,  recover  and  receive  the  debts  which  unto 

the  said  Testat ,  whilst  living  and  at  the  time  of  h .  .  death,  did  belong, 

and  to  pay  the  debts  which  said  Testat did  owe,  as  far  as  such  goods, 

chattels  and  credits  will  thereunto  extend,  and  the  law  require,  hereby  re- 
quiring you  to  observe  and  perform  the  said  last  Will  and  Testament,  and  to 
observe  and  perform  all  the  duties  to  which  you  would  have  been  subject  if 

you  had  been  named  Execut thereof.    And  we  do,  by  these  presents, 

depute,  constitute  and  appoint  you,  the  said ,  Administrat , 

with  the  Will  annexed  of  all  and  singular  the  goods,  chattels  and  credits, 
which  were  of  the  said ,  deceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  our  said 
Surrogate  to  be  hereunto  affixed. 

Witness:  Hon.  Willis  E.  Heaton,  Surrogate  of  the  said  County  of 
[L.  s.]     Rensselaer,  at  his  office  in  the  City  of  Troy,  in  said  County,  the 
day  of ,  in  the  year  of  our  Lord,  19 .  . 


Surrogate. 
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FORM  No.  6i. 
PETITION  FOR  LETTERS  OF  ADMINISTRATION. 

n  462,  §  2662] 
SURROGATE'S  COURT,  Rensselaer  County,  N.  Y. 


In  the  matter  of  awarding  letters  of  adminis- 
tration upon  the  estate  of 


late  of 


Deceased. 


To  the  Surrogate's  Court,  County  of  Rensselaer: 

The  Petition  of ,  residing  in  the of ,  in  the 

said  Comity  of  Rensselaer,  respectfully  shows : 

That ,    late    of    the of ,    in    said    County    of 

Rensselaer,  died  in  said of on  or  about  the day  of 

,   19.. 

That  your  Petitioner  has  made  diligent  search  and  inquiry  for  a  last  Will 
and  Testament  of  said  decedent,  and  has  not  found  any  or  obtained  any  infor- 
mation that  he  left  any,  and  that  to  the  best  of  your  Petitioner's  knowledge, 
information  or  belief  the  said  decedent  died  without  leaving  a  will. 

The  said  decedent  was  at  the  time  of  h . .  decease  a  resident  of  said  County 
of  Rensselaer. 

That  the  following  named  persons,  as  far  as  they  are  known  to  or  can  be 
ascertained  by  your  Petitioner  with  due  diligence,  are  the  only  next  of  kin 

of  the   said  decedent,  h .  .    surviving,   and  their  relationship,  ages 

and  places  of  residence,  are  as  follows: 


Name. 


Relationship. 


Age. 


Residence. 


Decedent  left  (widow  or  husband)    .  .h. .  surviving  whose  name  is 

and  who  resides  in  the of 

That  no  Petition  for  the  probate  of  a  Will,  or  for  letters  of  Administration 
on  said  estate  has  been  heretofore  filed  in  this  or  any  other  Surrogate's  Court 
of  this  State. 

That  no  right  of  action  exists,  granted  to  the  Administrator  of  the  estate 
of  said  decedent  by  special  provision  of  law 
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That  the  value  of  all  the  personal  property,  wherever  situated,  of  which 
the  decedent  died  possessed  does  not  exceed dollars. 

Wherefore,  your  Petitioner  prays  for  a  decree  awarding  Letters  of  Ad- 
ministration upon  the  estate  of  said  decedent,  to  your  Petitioner , 

.  and  that  such  persons,  having  a  right  to  such  letters  prior  or  equal  to  that 
of  your  Petitioner  as  this  Court  may  direct,  be  cited  to  show  cause  why  such 
a  decree  should  not  be  made,  and  that  all  such  process  and  proceedings  may 
be  had  and  taken  in  this  proceeding,  to  the  end  that  IJetters  of  Adminis- 
tration be  granted  upon  the  estate  of  said  decedent  as  the  law  may  require. 

Dated  at ,  this day  of ,  19 . . . 


Petitioner. 
(Add  Verlfleatlon   and  Oath   of  proposed  administrator.) 


FORM'  No.  62. 
TRANSFER  TAX  AFFIDAVIT. 

(Under- chap.  908,  Laws  of  1S96,  §  230.) 
[T  470] 
SUKROGATE'S  COUET,  County  of  Rensselaer. 


In  the  matter  of  the  application  for  letters  of 
administration  upon  the  estate  of 


Deceased. 


STATE  OF  NEW  YORK 
County  of  Rensselaer, 


'1 


,  being  duly  sworn,  says  h.  .  .  .the  Petitioner  herein.     That  the 

above-named    decedent    died    at    the of ,    N.    Y.,    on    the 

day  of ,  19.  . . 

The   estimated   value   of   the    real   property   in   this   State,   and   of   which 

decedent  died   seized,   is dollars,   subject  to   mortgage   incumbrance 

of dollars. 

The  estimated  value  of  the  personal  property  of  which  said  deceased  died 
possessed,  is dollars. 

The  names  of  the  widow  or  husband,  heirs-at-law,  and  next  of  kin  of  said 
decedent,  their  places  of  residence  and  relationship  to  the  decedent  are  as 
follows : 


1221  Forms.  iSTo.  63 

NAME.  EELATIONSHIP.  POST-OFFICE  ADDBESS. 


Sworn  to  before  me  this . . . 
day   of ,    19. 


:} 


'Notary  Publw. 


FORM  No.  63. 
RENUNCIATION  OF  RIGHT  TO  LETTERS. 

[T  463,  §  2663] 
SURROGATE'S  COURT,  County  of  New  Yoek. 


In  the  matter  of  the  application  for  letters  of 
administration  on  the  estate  of 


Deceased. 


I,    ,   of ,   do  hereby  renounce  all  right  to  Letters  of 

Administration  on  the  Estate  of  said  deceased. 

County  of  New  York,  ss.: 

On  this day  of ,   19..,  before  me   came ,  to  me 

known  to  be  the  individual  described  in  and  who  executed  the  within  Renun- 
ciation, and  acknowledged  that executed  the  same. 

Note. —  Outside  of  the  County  of  the  Notary,  the  County  Clerk's  Certlflcate 
must  be  attached  to  the  Notary  Public's  acknowledgment.  Outside  the  State  of 
New  York,  a  certificate  must  be  procured  from  the  County  Clerk  of  the  county  in 
which  the  officer  taking  the  acknowledgment  resides.  This  certificate  must  show 
that  the  officer  taking  the  acknowledgment  is  an  officer  of  the  State  where  it  Is 
taken,  and  is  authorized  hy  the  laws  thereof  to  take  the  acknowledgment  of  deeds 
to  be  recorded  therein  ;  that  said  clerk  is  well  acquainted  with  such  officer's  hand- 
writing and  verily  believes  the  signature  to  the  original  certificate  Is  genuine. 
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FORM  No.  64. 

ORDER    TO    SHOW    CAUSE    ON    APPLICATION    FOR 

LETTERS  OF  ADMINISTRATION. 

[IT  463,  §  2663] 
The  People  of  the  <?tate  of  New  York. 

To You  are   hereby  cited  to  appear  before  our   Surrogate  of 

the   County  of  Rensselaer,  at  the   Surrogate's   Court  of   said  County,  to  be 

held  at  the  Court  House  in  the  City  of  Troy,  New  York,  on  the day  of 

,  19.  . .,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there 

to  show  cause,  if  any  you  have,  why  Letters  of  Administration  upon  the 
estate  of  A.  B.,  late  of  the  City  of  Troy  should  not  be  granted  to  B.  B., 
who  has  applied  therefor,  and  such  of  you  as  are  under  the  age  of  twenty- 
one  years,  are  required  to  appear  by  your  guardian,  if  you  have  one,  or  if 
you  have  none,  to  appear  and  apply  for  one  to  be  appointed,  or  in  the  event 
of  your  neglect  or  failure  to  do  so  a  guardian  will  be  appointed  by  the  Sur- 
rogate to  represent  and  act  for  you  in  the  proceeding. 

In  Witness  Whereof,  we  have  caused  the  seal  of  our  said  Surrogate's 

Court  to  be  hereunto  affixed. 
Witness,   Hon.    Willis   E.   Heaton,    Surrogate   of   said   County,   at   the 
[L.  s.]     City  of  Troy,  the day  of ,   19.  . . 


Clerk  of  Surrogate's  Court. 


FORM   No.  65. 
BOND  OF  ADMINISTRATOR. 

[H  483,  §  2664] 

Know  all  men  iy  these  Presents,  That  we,   ,  are  held  and  firmly 

bound  unto  the  People  of  the  State  of  New  York,  in  the  sum  of 

dollars,  current  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  People,  to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  and  each  of  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this day  of ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 

The  condition  of  this  obligation  is  such  that  if  the  above  bounden 

as  administrat of  all   and  singular   the  goods,  chattels  and  credits  of 

,  deceased,  shall  faithfully  discharge  the  trust  reposed  in 

as  such,  and  also  that will  obey  all  lawful  decrees  and  orders  of 

the  Surrogate's  Court  of  the  County  of  Rensselaer  touching  the  administra- 
tion of  the  estate  committed  to ,  then  this  obligation  to  be  void, 

otherwise  to  be  of  force. 

[L.  s.] 

[L.  s.] 

Sealed  and  delivered  in  "I  [L.  s.] 

presence  of  f 
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STATE  OP  NEW  YORK, 

RENSSELAEK   CotTNTY, 


}■ 


,  being  duly  sworn,  says  that  he  resides  at  No 

street,  in  the of in  said  County,  and  that  he  is  a  free- 
holder within  the  State,  and  that  he  is  worth  the  sum  of dollars 

over  all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclu- 
sive of  property  exempt  by  law,  from  levy  and  sale  under  an  execution. 


Sworn  to  before  me  this ...  1 


liay   of . 


Notary  Puilio. 
(Add  similar  affidavit  for  each  surety.) 


STATE    OF    NEW    YORK 
Rensselaer  Countt, 


■}• 


On    this day    of ,    19'...,    before    me    personally    appeared 

,  to  me  well  known  to  be  the  individuals  described  in  and  who 

executed  the  within  bond,  and  who  severally  duly  acknowledged  the  execution 
thereof,  for  the  uses  and  purposes  therein  mentioned. 


I  approve  of  the  above  bond  this day  of ,  19 ... . 

t 

Surrogate, 


FORM'  No.  66. 

ADMINISTRATOR'S     BOND    WITH    AFFIDAVITS    OF 
SURETIES  AS  USED  IN  NEW  YORK  COUNTY. 

[H  483,   §  2664] 

Know  all  men  hy  these  Presents,  That  we,   ,  are  held  and  firmly 

bound  unto  the  People  of  the  State  of  New  York  in  the  sum  of 

dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  People;  to  which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
our  and  each  of  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.     Sealed  with  our  seals. 

Dated  the day  of ,  one  thousand  nine  hundred  and 

The  condition  of  this  Obligation  is  such,  that  if  the  above  bounded 

shall  faithfully  execute  the  trust  reposed  in as  administrat 

of   all   and   singular   the   goods,   chattels   and   credits   of ,   late   of 

,  deceased,  and  obey  all  lawful  decrees  and  orders  of  the  Surro- 
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gate's  Court  of  the  County  of  New  York  touching  the  administration  of  the 

estate  committed  to then  this  obligation  to  be  void,  else  to  remain 

in  full  force  and  virtue. 

[L-  s.] 

[I.,  s.] 

Sealed  and  delivered  in  presence  of 

[I-  s.] 


I   know  the  within-named   sureties   to  be  the  identical   persons  that  they 
represent  themselves  to  be,  and  to  be  responsible  parties,  and  I  believe  them 

to  be  worth  at  least dollars  each  in  good  property. 

[L.  s.] 

STATE    OF    NEW    YORK,  " 
County  of  New  York, 


'RK,  1  ,^ 


,  being  duly  sworn,  deposes  and  says  that  he  is  one  of  the  sureties 

named  in  the  annexed  recognizance ;  that  he  resides  at  No 

street  in  the of ;  that  he  is  a holder,  and  that 

he  owns  the  following  property,  consisting  of ,  and  that  the  same 

is  of  the  value  of  not  less  than dollars,  and  is  subject  to  no  incum- 
brance  except   a,  mortgage  of ,   and  that  there   are   no  unsatisfied 

judgments  or  executions  against  him,  and  that  he  is  under  no  recognizance, 
nor    is    he    upon    any    bond,    undertaking    or    written    obligation    whatever. 

and  that  he  is  worth  in  good  property,  exclusive  of  property  exempt  by  law 

from  levy  and  sale  under  an  execution,  not  less  than dollars  over 

and  above  all  debts,  liabilities  and  lawful  claims  against  him,  and  all  liens, 
incumbrances  and  lawful  claims  upon  his  property. 


Surety. 

•l 
day   of ,    19. 


Sworn  to  before  me  this.  .  .  1 


(Add  similar  affidavit  for  each  surety;   add  acknowledgment  for  principal 
and  each  surety.) 


FORM  No.  67. 

LETTERS  OF  ADMINISTRATION. 

[H  463,  §  2663] 

The  People  of  the  State  of  New  Yokk, 

By  the  Grace  of  God,  Free  and  Independent. 

To , 

[L.  s.]  Send  Greeting: 

Whereas, late  of  the of as  is  alleged,  lately 

died  intestate,  having  whilst  living,  and  at  the  time  of  h. .  .death,  goods. 
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chattels  or  credits,  within  this  State,  by  means  whereof  the  ordering  and 
granting  Administration  of  all  and  singular  the  said  goods,  chattels  and 
credits,  and  also  the  auditing,  allowing  and  finally  discharging  the  account 
thereof  doth  appertain  unto  us;  and  we  being  desirous  that  the  goods,  chat- 
tels and  credits  of  the  said  deceased  may  be  well  and  faithfully  administered, 

applied  and  disposed  of,  do  grant  unto  you,  the  said full  power,  by 

these  presents  to  administer  and  faithfully  to  dispose  of  all  and  singular  the 
said  goods,  chattels  and  credits;  to  ask,  to  demand,  to  recover  and  receive  the 
debts  which  unto  the  said  deceased  whilst  living  at  the  time  of  h .  .  .  death  did 
belong;  and  to  pay  the  debts  which  the  said  deceased  did  owe  so  far  as  such 
goods,    chattels     and    credits    will    thereto    extend    and    the    law    require: 

Hereby  requiring  you  to  make  or  cause  to  be  made,  a  true  and  perfect 
inventory  of  all  and  singular  the  goods,  chattels  and  credits  of  the  said 
deceased  which  have  or  shall  come  into  your  hands,  possession  or  knowledge; 
also  to  make  or  cause  to  be  made  duplicates  of  such  inventory,  and  cause 
the  same  to  be  signed  by  the  appraisers,  and  the  same  so  made  and  signed 
that  you  make  return  thereof  to  the  Surrogate  of  the  County  of  Rensselaer 
within  three  months  of  the  date  hereof;  and  ftrther  to  render  a  just  and 
true  account  of  your  administration  when  thereunto  required. 

And  We   do  by  these   Presents   Depute,   Constitute   and  Appoint  You  the 

said Administrat of  all  and  singular  the  goods,  chattels  and 

credits  which  were  of  the  said ,  deceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  our  said  Sur- 
rogate to  be  hereunto  aflBxed. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  said  County  of  Rensse- 
laer, at  his  of&ce  in  the  City  of  Troy,  in  said  County,  the 

[L.  s.]     day   of ,   in   the   year   of   our   Lord   one   thousand   nine 


hundred  and. 


Surrogate. 


FORM   No.  68. 


APPLICATION  FOR  APPOINTMENT  OF  TEMPORARY 
ADMINISTRATOR  AFTER  DELAY  IN  GRANTING 
LETTERS  TESTAMENTARY  OR  OF  ADMINISTRA- 
TION. 

[1[  495,  §  2670] 

No  Petition  is  required,  but  an  Order  is  made  based  upon  an  original 
Petition  for  probate  or  for  grant  of  Letters  of  Administration  upon  notice 
given  to  such  persons  who  have  appeared. 
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FORM  No.  69. 

PETITION    FOR   ADMINISTRATION   ON    ESTATE   OF 

ABSENTEE. 

[1[  495,  §  2670] 

SURROGATE'S  COURT,  Rensselaee  County. 
"~       ^ 

In  the  matter  of  awarding  letters  of  ad- 
ministration of  the  goods,  chattels  and 
credits  of 

Syvillion  Lee  Perkins,  commonly  called  S. 
Lee  Perkins,  an  absentee. 


To  the  Surrogate's  Court  of  Rensselaer  County,  N.  T.: 
The  Petition  of  Grace  L.  Kingsley  respectfully  shows: 

I.  That  your  Petitioner  is  the  only  sister  of  the  above-named  Syvillion 
Lee  Perkins;  that  he  has  no  father  or  mother,  no  wife,  child  or  descendant, 
or  adopted  child  or  descendant,  and  no  brothers  or  descendant  of  deceased 
brothers  or  sisters. 

II.  That  the  said  absentee  resided  at  No.  2439  Fifth  avenue,  in  the  City 
of  Troy,  N.  Y.,  with  your  Petitioner  up  to  the  26th  day  of  March,  1906. 

III.  That  the  said  Syvillion  Lee  Perkins  for  more  than  a  year  last  past 
has  neglected  his  business  in  which  he  was  engaged,  he  being  a  member  of 
the  firm  of  Cavanaugh  &  Perkins,  carrying  on  a,  wholesale  and  retail  drug 
business  at  the  corner  of  Fifth  avenue  and  Hoosick  street  in  the  City  of 
Troy,  in  which  business  he  has  been  engaged  for  upward  of  sixteen  years; 
that  he  has  refused  to  go  to  his  place  of  business,  and  that  he  has  not  taken 
any  interest  in  anything,  would  not  read  books  or  papers  of  any  kind,  and 
would  not  for  a  long  time  speak  unless  spoken  to. 

That  on  or  about  the  22d  day  of  March,  1906,  he  went  to  his  place  of  busi- 
ness, and  upon  information  and  belief  he  executed  a  bill  of  sale  of  his  inter- 
ests in  the  said  business  of  Cavanaugh  &  Perkins  to  M.  P.  Cavanaugh,  his 
partner,  and  for  which  he  was  to  receive  the  sum  of  two  thousand  five  hun- 
dred dollars  ($2,500),  and  upon  information  and  belief  a  check  for  two  thou- 
sand dollars  ($2,000)  and  a  promissory  note  for  five  hundred  dollars  ($500), 
in  payment  of  his  said  interests  in  said  firm  was  made  out  in  his  favor  and 
signed  by  the  purchaser  of  his  said  interests,  and  the  said  Syvillion  Lee 
Perkins  took  the  promissory  note  with  him  and  was  to  call  for  his  said  check 
of  two  thousand  dollars  ($2,000)  on  the  23d  day  of  March,  1906,  but  up  to 
the  present  time  has  never  called  for  the  same. 

IV.  That  about  one  o'clock  on  the  morning  of  March  26,  1906,  he  left  his 
said  residence  at  No.  2439  Fifth  avenue  in  the  said  City  of  Troy,  N.  Y., 
without  telling  your  Petitioner  or  any  other  member  of  her  household  where 
he  intended  tc  go;  that  since  the  26th  day  of  March,  1906,  your  Petitioner 
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has  received  no  communication  from  the  said  Syvillion  Lee  Perkins  by  mail 
or  otherwise,  and  has  no  information  as  to  his  present  whereabouts  if  living; 
that  your  Petitioner  has  caused  diligent  search  to  be  made  for  the  present 
abode  of  the  said  Syvillion  Lee  Perkins  through  the  Chief  of  Police  of  the 
City  of  Troy,  N.  Y.,  who  has  sent  communications  to  all  of  the  Chiefs  of 
Police  within  a  radius  of  one  hundred  miles  or  more  of  the  said  City  of  Troy, 
and  there  is  reason  to  believe  that  the  said  Syvillion  Lee  Perkins  is  dead  or 
has  become  a  lunatic  and  is  confined  in  some  institution  unknown  to  your 
Petitioner. 

V.  That  there  is  now  on  deposit  in  the  Security  Trust  Company  of  Troy, 
N.  Y.,  a  small  deposit,  and  his  interest  in  the  firm  of  Cavanaugh  &  Perkins, 
the  real  value  of  which  your  Petitioner  is  unable  to  determine,  but  if  the 
said  interest  is  correctly  valued  in  the  check  and  note  made  payable  to  the 
said  Syvillion  Iiee  Perkins  for  his  interest  in  the  said  firm  of  Cavanaugh 
&  Perkins  and  which  check  is  still  in  the  possession  of  the  alleged  purchaser 
of  his  said  interest  then  the  said  value  is  about  two  thousand  five  hundred 
dollars   ($2,500). 

That  it  is  very  necessary  that  some  one  should  be  appointed  temporary 
administrator  of  the  assets  of  said  Syvillion  Lee  Perkins  for  the  purpose  of 
collecting  his  said  personal  assets  to  the  end  that  they  can  be  preserved  and 
secured  for  the  benefit  of  said  Syvillion  Lee  Perkins. 

VI.  That  your  Petitioner  has  to  the  best  of  her  ability  estimated  the 
value  of  the  personal  property  in  this  State  belonging  to  the  said  Syvillion 
Lee  Perkins  and  that  the  same  does  not  exceed  the  sum  of  two  thousand  five 
hundred  dollars   ($2,500). 

Wherefore,  your  Petitioner  prays  that  a  decree  be  made  by  this  Court 
appointing  your  Petitioner  the  administrator  of  the  goods,  chattels  and  credits 
of  the  said  Syvillion  Lee  ferkins,  and  that  George  Kingsley,  of  the  City  of 
Troy,  N.  Y.,  may  be  joined  with  her  as  coadministrator  and  your  Petitioner 
hereby  consents  that  said  George  Kingsley  may  be  joined  with  her. 

Dated,  April  17,  1906. 

GRACE  L.  KINGSLEY. 
(Add  verification  and  oath.) 

Note. — As  the  facts  stated  above  are  not  sufl5cient  to  authorize  grant  of  letters 
of  administration  since  there  would  be  no  proof  of  death,  temporary  letters  must 
Issue. 
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FORM  No.  70, 
LETTERS  OF  TEMPORARY  ADMINISTRATION. 

[H  495,  §  2670] 

The  People  of  the  State  of  New  York, 

By  the  Grace  of  God,  Free  and  Independent. 

To i 

Send  Greeting: 

Whereas,  a  written  instrument,  purporting  to  be  the  last  Will  and  Testa- 
ment of ,  late  of  the of ,  in  the  County  of  Rens- 
selaer, deceased,  has  been  presented  for  probate  before  the  Surrogate's  Court 
of  the  said  County  of  Rensselaer: 

And  Whereas  (here  state  reason  for  application,  delay  in  probate,  delay 
in  getting  letters  of  administration,  absence  of  deceased )    


and  a  delay  is  thereby  necessarily  produced  in  granting  letters  testamentary 
or  of  administration  upon  the  estate  of  said  deceased: 

Know  Ye,  that  we,  being  desirous  that  the  goods,  chattels  and  credits  of 
said  deceased  may  be  collected  and  preserved,  do  grant  unto  you,  the  said 

,  full  power  and  authority,  by  these  presents,  to  take  into  your 

possession  the  personal  property  of  said  deceased,  and  to  secure  and  preserve 
it  with  all  the  power  and  authority  conferred  upon  you  by  law,  hereby  re- 
quiring you  to  make  immediately  a  true  and  perfect  inventory  of  all  and 
singular  the  goods,  chattels  and  credits  of  said  deceased,  and  return  the  same 
to  our  said  Surrogate,  within  three  months  from  the  date  of  these  presents, 
and  also  to  render  a  just  and  true  account  of  your  administration '  as  such 

temporary  administrat whenever  required  by  our   said   Surrogate,  and 

faithfully  to  deliver  up  the  goods,  chattels  and  credits  of  said  deceased  to 

any  person  or  persons  who  shall  be  appointed  execut or  administrat 

of  the  will  of  the  said ,  deceased,  or  to  such  other  person  as  shall 

be  authorized  to  receive  the  same  by  said  Surrogate. 

In  Witriess  Whereof,  we  have  caused  the  seal  of  office  of  our  said  Sur- 
rogate's Court  to  be  hereunto  affixed. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  the  County  of  Rensselaer, 

at  his  office  in  the  City  of  Troy,  on  the day  of ,  in 

the  year  one  thousand  nine  hundred  and 


Surrogate. 
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FORM  No.  71. 

PETITION  AND  ORDER  DESIGNATING  BANK  OF  DE- 
POSIT FOR  TEMPORARY  ADMINISTRATOR. 

[ir  500,  §  2678] 

SURROGATE'S  COURT,  Renssblaeb  County. 


In  the  matter  of  the  estate  of  Syvlllion  Lee 
Perkins,  commonly  called  S.  Lee  Perkins, 
an  absentee. 


To  'the  Surrogate's  Court  of  Rensselaer  County,  N.  Y. : 

The  Petition  of  Grace  L.  Kingsley  and  George  Kingsley,  as  Temporary 
Administrators  of  the  goods,  chattels  and  credits  of  the  above-named  absentee 
respectfully  shows  to  the  Court  as  follows: 

That  your  Petitioners  were  duly  appointed  such  Administrators  by  a  decree 
of  this  Court,  dated  the  19th  day  of  April,  1906. 

That  on  the  28th  day  of  April,  1906,  they  collected  $2,000  from  M.  P.  Cav- 
anaugh,  a  partner  of  said  absentee,  as  part  payment  of  the  interest  of  the  said 
S.  Lee  Perkins  in  the  copartnership  of  Cavanaugh  &  Perkins,  of  which  the 
said  Perkins  was  a  member,  and  which  interest  the  said  Perkins  had  sold  to 
said  Cavanaugh  before  his  disappearance  for  the  sum  of  two  thousand  five 
hundred  dollars    ($2,500). 

Wherefore,  your  Petitioners  pray  for  an  Order  of  the  Surrogate,  as  pro- 
vided by  section  2678  of  the  Code  of  Civil  Procedure,  designating  a  bank  or 
a  domestic  incorporated  trust  company  wherein  the  said  sum  of  two  thou- 
sand dollars  and  all  other  moneys  which  may  be  collected,  belonging  to  the 
estate  of  S.  Lee  Perkins,  by  your  Petitioners  may  be  deposited. 

Dated,  Troy,  N.  Y.,  May  3,  1906. 

GRACE  L.  KINGSLEY. 

GEORGE  KINGSLEY. 
(Add  verification.) 
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At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office  in  the  City  of 
Troy,  N.  Y.,  on  the  3d  day  of  May,  1906. 


Present,  Hon.  Willis  E.  Heaton.  Surrogate. 

In  the  matter  of  the  estate  of  Syvillion  Lee 
Perkins,  commonly  called  S.  Lee  Perkins,  ^ 
an  absentee. 


On  reading  and  filing  the  duly  verified  Petition  herein  and  on  motion  of 
Calvin  S.  McChesney,  attorney  for  said  Petitioner,  it  is 

Ordered,  that  the  said  temporary  administrator  deposit  in  the  National 
City  Bank  of  Troy,  N.  Y.,  the  said  sum  of  two  thousand  dollars  which  they 
have  collected  belonging  to  the  estate  of  said  absentee  as  well  as  all  other 
moneys  which  they  may  collect  belonging  to  said  absentee  and  which  bank  is 
hereby  designated  as  the  proper  depository  of  all  funds  belonging  to  Said 
absentee. 

And  it  is  further  Ordered,  that  said  moneys  be  deposited  in  a  special  deposit 
account  at  interest  to  tlie  credit  of  said  temporary  administrators  not  to  be 
drawn  except  by  order  of  the  Court. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM   No.  72. 

PETITION  FOR  LETTERS  OF  ADMINISTRATION  DE 

BONIS  NON. 

[IT  471,  §  2693] 
SURROGATE'S  COURT,  County  op  Rensselaer. 


In  the  matter  of  the  application  for  letters  of 
administration  de  bonis  non  of 


Deceased. 


To  the  Surrogate's  Court  of  Rensselaer  County,  Wew  T«rk: 

The  Petition respectfully  shows :     That  your  Petitioner  is  a  resi- 
dent of  No in of ,  N.  Y.,  and  is  the 
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of  the  said ,  deceased,  and  is  of  full  age;  that  said  deceased  de- 
parted this   life   at  the of ,  N.  Y.,   on  the day   of 

,  19... 

That  Letters  of  Administration  upon  the   goods,  chattels   and  credits  of 

said ,  deceased,  were  duly  granted  by  the  Surrogate  of  Rensselaer 

County,   New  York,   on   the day   of ,    19 ... ,   unto 

who  has  since  died,  and  who  died  on  the day  of ,  19.  .  .,  leav- 
ing certain  property  and  assets  of  the  said ,  deceased,  still  unad- 

ministered. 

That  the  following-named  persons,  so  far  as  they  are  known  to  or  can  be 
ascertained  by  your  Petitioner  with  due  diligence,  are  the  only  next  of  kin  and 
( widow  or  husband )  of  the  said  decedent,  h .  .  .  surviving,  and  that  their  rela- 
tionship, ages  and  places  of  residence,  are  as  follows: 

NAME.  RELATIONSHIP.  AGE.  EESIDENCE. 


That  the  value  of  all  the  personal  property,  wherever  situated,  of  which 
the  decedent  died  possessed  does  not  exceed dollars. 

Wherefore,  your  Petitioner  prays  for  a  decree  awarding  Letters  of  Admin- 
istration de  honis  non  upon  the  estate  of  said  decedent,  to  your  Petitioner 

,  and  that  such  persons,  having  a  right  to  such  letters,  prior  or 

equal  to  that  of  your  Petitioner  as  this  Court  may  direct,  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made,  and  that  all  such  process  and 
proceedings  may  be  had  and  taken  in  this  proceeding,  to  the  end  that  Letters 
of  Administration  de  honis  non  be  granted  upon  the  estate  of  said  decedent 
as  the  law  may  require. 

Dated  at ,  this day  of 19.  . 


Petitioner. 
(Add  verification  and  oath.) 


FORM   No.  73. 
LETTERS  OF  ADMINISTRATION  DE  BONIS  NON. 

[1[  471,  §  2693] 

The  People  of  the  State  or  New  Yobk, 

By  the  Grace  of  God,  Free  and  Independent. 

To , 

Send  Greeting: 

Whereas, was  duly  appointed  the  administrat of  the  goods, 

chattels  and  credits  of ,  late  of  the of ,  N.  Y., 

deceased,  and  Letters  of  Administration  were  duly  granted  and  issued  by  the 
Surrogate  of  the  County  of  Rensselaer  to  the  said 

And  Whereas,  the  said has  since  died  leaving  certain  assets  of 

the  said  intestate  unadministered ;  and  we,  being  desirous  that  the  said  goods. 
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chattels  and  credits  of  the  said  deceased  so  left  unadministered  may  be  well 
and  faithfully  administered,  applied  and  disposed  of,  do  grant  unto  you  the 

said full  power  and  authority  by  these  presents,  to  administer  and 

faithfully  dispose  of  all  and  singular  the  said  goods,  chattels  and  credits; 
to  ask,  demand,  recover  and  receive  the  debts  which  unto  the  said  deceased, 
whilst  living,  and  at  the  time  of  h .  .  .  death,  did  belong  and  to  pay  the  debts 
which  the  said  deceased  did  owe,  so  far  as  such  goods,  chattels  and  credits 
will  thereunto  extend,  and  the  law  require;  hereby  requiring  you  to  make  or 
cause  to  be  made  a  true  and  perfect  inventory  of  all  and  singular  the  said 
goods,  chattels  and  credits  of  the  said  deceased  which  have  or  shall  come  into 
your  hands,  possession  or  knowledge:  And  to  make  or  cause  to  be  made 
duplicates  of  such  inventory,  and  cause  the  same  to  be  signed  by  the  ap- 
praisers; and  the  same  so  made  and  signed,  that  you  make  return  thereof  to 
the  Surrogate  of  the  County  of  Rensselaer  within  three  months  of  the  date 
thereof,  and  further,  to  render  a  just  and  true  account  of  your  administration 
when  thereunto  required.     And  we  do  by  these   presents,  depute,  constitute 

and  appoint  you,  the  said administrat de  bonis  non  of  all  and 

singular  the  goods,  chattels  and  credits   which  were  of  the  said , 

deceased,  left  unadministered  aa  aforesaid. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  our  said 

Surrogate  to  be  hereunto  affixed. 
Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  the  said  county  of  Rens- 
selaer, at  his  office  in  the  City  of  Troy,  in  said  County,  the 

[L.  s.]     day   of ,   in   the   year   of   our   Lord   one   thousand  nine 


hundred  and. 


Surrogate. 


FORM'  No.  74. 

PETITION  FOR  LIMITED  LETTERS  OF  ADMINISTRA- 
TION. 

n  469] 

Use  the  ordinary  Petition  for  Iietters  of  administration,  incorporating 
therein  a  statement  that  a  right  of  action  exists,  granted  by  a  special  pro- 
vision of  law  for  causing  the  death  of  the  deceased;  state  against  whom  it 
exists,  and  the  probable  amount  to  be  recovered  by  reason  thereof,  and  if 
it  is  impracticable  to  give  a  bond  sufficient  to  cover  the  probable  amount  to 
be  recovered  in  such  an  action,  state  the  reason  why,  continue  as  in  usual  form 
setting  forth  separately  the  value  of  the  personal  estate  of  which  the  deceased 
died  possessed. 
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FORM  No.  75. 
LIMITED  LETTERS  OF  ADMINISTRATION. 

[H  469,  §  2664] 
The  PEOPiiE  OF  the  State  of  New  York, 
By  the  Grace  of  God,  Free  and  Independent. 
To  all  to  wliom  these  Presents  shall  come,  or  may  concern: 
To ,  of  the of ,  in  the  County  of 


and  State  of ,  send  Greeting : 

Whereas,   ,  late  of  the of ,  in  the  County  of 

and  State  of ,  died  on  the day  of ,  19. ., 

intestate :  and  it  satisfactorily  appearing  that  a  cause  of  action  exists  against 
on  behalf  of  the of  said  decedent  and  that  it  is  imprac- 
ticable for  the  Petitioner . .  to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered: 

And  Whereas,  on  the day  of ,  19. .,  at  a  Surrogate's  Court 

held  at  Troy,  in  and  for  our  County  of  Rensselaer,  a  decree  was  duly  made, 
awarding  Letters  of  Administration  upon  the  estate  of  the  said  deceased  to 
you :  And  you  having  taken  your  oflfieial  oath,  and  duly  filed  with  the  Surro- 
gate of  our  said  County  of  Rensselaer  the  said  oath,  and  the  bond  required 
by  law: 

Now,  therefore,  know  ye  that  we,  having  full  faith  and  confidence  in  your 
competency,  have  granted,  and  by  these  presents  do  grant  unto  you,  the  said 

the   administration   of   all   and   singular   the   goods,   chattels   and 

credits  which  were  of  the  said  deceased,  hereby  constituting  and  appointing 
you  Administrator  thereof;  but  limiting  these  letters  of  Administration  as  to 
the  aforesaid  cause  of  action  to  the  prosecution  thereof,  and  hereby  restrain 
you  as  such  Administrator  from  a  compromise  of  such  action  and  the  en- 
forcement of  any  judgment  recovered  therein  until  the  further  order  of  the 
Surrogate,  on  additional  further  satisfactory  security. 

Witness:  Hon.  Willis  B.  Heaton,  Surrogate  of  our  said  County  of 

[L.  s.]     Rensselaer,  and  the  seal  of  our  said  Surrogate's  Court,  this 

day  of ,  in  the  year  19'. . 


Surrogate. 

78 
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FORM  No.  76. 

PETITION       FOR      ANCILLARY      LETTERS 

MENTARY. 

[T  508,  §  2698] 


SURROGATE'S  COURT,  Rensselaeb  County. 

In  the  matter  of  the   application  for  ancil- 
lary letters  testamentary  on  the  will  of 


TESTA- 


NANCY  M.  MEADON, 


Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 


The  Petition  of  J.  Russell  Mowria,  residing  at  the  City  of  Rensselaer,  State 
of  New  York,  respectfully  shows  upon  information  and  belief,  that  your 
Petitioner  is  the  sole  executor  of  the  Will  and  Codicils  thereto  of  Nancy  M. 
Meadon,  deceased. 

That  said  deceased  was  at  the  time  of  her  death  a  resident  of  the  State  of 
Vermont  and  departed  this  life  at  Pawlet,  Vermont,  on  the  29th  day  of 
September,  1906,  leaving  personal  property  within  the  County  of  Rensselaer, 
State  of  New  York. 

That  on  the  5th  day  of  November,  1906,  the  Will  and  Codicils  thereto  of 
said  deceased  were  duly  admitted  to  probate  at  the  Probate  Court  for  the 
District  of  Fair  Haven  in  the  State  of  Vermont,  and  a  court  of  competent 
jurisdiction  for  that  purpose,  and  that  said  Will  and  Codicils  thereto  were  duly 
recorded  in  the  office  of  said  Probate  Court,  the  same  being  the  proper  office 
therefor  as  prescribed  by  the  laws  of  the  State  of  Vermont  and  the  said  Will, 
and  Codicils  thereto,  with  the  proofs  and  records  thereof,  remain  in  said  office. 

That  on  the  5tli  day  of  November,  190'6,  letters  testamentary  on  the  estate 
of  said  Nancy  M.  Meadon,  deceased,  were  duly  issued  to  your  Petitioner  as 
the  sole  executor  named  in  the  Will  and  Codicils  thereto  and  by  virtue 
thereof  your  Petitioner  under  the  laws  of  the  State  of  Vermont  became  and  is 
solely  entitled  to  the  possession  of  the  personal  estate  of  the  said  Nancy  M. 
Meadon,  situated  in  the  State  of  New  York. 

That  an  authenticated  and  exemplified  copy  of  the  record  of  said  Will  and 
Codicils  thereto  and  the  decree  admitting  the  same  to  probate  and  of  the 
letters  issued  thereon  is  annexed  to  this  Petition. 

That  said  Will  and  Codicils  thereto  represent  real  and  personal  property 
and  that  the  value  of  said  personal  property  ^eft  by  the  deceased  does  not 
exceed  in  value  the  sum  of  $18,000. 

Your  Petitioner  hereby  alleges  that  he  has  made  diligent  search  to  discover 
whether  or  not  there  are  any  creditors  of  the  estate  of  said  Nancy  M.  Meadon, 
residing  in  the  State  of  New  York;  according  to  the  best  of  his  information, 
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knowledge  and  belief  there  are  no  creditors  who  make  any  claim  against  the 
estate  of  said  Nancy  M.  Meadon. 

That  attached  to  this  Petition  is  the  waiver  of  the  Comptroller  of  the 
State  of  New  York,  consenting  to  the  granting  of  ancillary  letters  testa- 
mentary to  your  Petitioner. 

That  no  previous  application  for  ancillary  letters  testamentary  has  been 
made  to  this  or  any  other  Surrogate's  Court  of  this  estate. 

Your  Petitioner  therefore  prays  that  ancillary  letters  testamentary  upon 
the  estate  of  said  Nancy  M.  Meadon  may  be  issued  to  him  upon  his  qualifying 
as  required  by  law. 

J.  RUSSELL  MOWRIS. 

(Add  verification ;  oath  of  executor. ) 


FORM  No.  77. 
ORDER  APPOINTING  ANCILLARY  EXECUTOR. 

[If  509,  §  2699] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office,  on  the  14th  day 
of  January,  1907. 

Present,  Hon.  Willis  E.  Heaton,  Surrogate. 


In  the  matter  of  the  application  for  Ancillary 
Letters  testamentary  on  the  estate  of 

NANCY  M.  MEADON, 

Deceased. 


An  exemplified  copy  of  the  record  of  the  Will  and  Codicils  thereto  of  Nancy 
M.  Meadon,  late  of  Pawlet,  State  of  Vermont,  deceased,  and  of  the  decree  of 
the  Probate  Court  for  the  District  of  Fair  Haven  of  said  State,  entered  on  the 
5th  day  of  November,  1900,  admitting  the  same  to  probate  and  of  letters 
testamentary  issued  thereon  to  J.  Russell  Mowris,  the  executor  named  in  said 
Will  and  Codicils  thereto,  having  been  filed  in  this  Court  on  the  14th  day 
of  January,  1907,  and  the  said  J.  Russell  Mowris  having  thereafter  presented 
and  filed  in  this  Court  his  duly  verified  Petition  praying  for  a  decree  that 
ancillary  letters  testamentary  on  said  Will  and  Codicils  of  said  Nancy  M. 
Meadon  be  awarded  to  him,  and  the  Surrogate  having  ascertained  to  his  satis- 
faction that  there  are  no  creditors  or  persons  claiming  to  be  creditors  of  the 
said  deceased  residing  within  the  State 

It  is  Ordered,  Adjudged  and  Decreed  that  ancillary  letters  testamentary  on 
said  Will  and  Codicils  thereto  issue  to  the  said  J.  Russell  Mowris,  he  having 
taken  and  subscribed  the  statutory  oath  or  affirmation,  and  having  executed 
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according  to  law  a  bond  with  sufficient  surety,  in  the  penalty  of  ten  thousand 
dollars  conditioned  for  the  faithful  performance  of  his  trust  with  respect  to 
the  personal  property  of  the  deceased  in  the  State  of  New  York,  which  may 
come  into  his  hands  as  ancillary  executor,  and  the  said  J.  Russell  Mowris  as 
such  ancillary  executor,  upon  paying  the  transfer  tax  levied  by  the  State  of 
New  York  against  the  property  of  the  decedent  in  this  State,  and  filing  a 
receipt  of  the  Comptroller  of  the  State  of  New  York,  therefor  in  this  Court 
and  upon  paying  the  balance  of  said  estate  over  to  the  executor  of  the  last 
Will  and  Testament  and  Codicils  thereto  of  said  Nancy  M.  Meadon,  in  the 
State  of  Vermont,  and  filing  in  this  Court  the  receipt  therefor  duly  ac- 
knowledged, shall  be  discharged  together  with  the  surety  upon  his  official 
bond  from  any  further  liability  in  this  matter. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal  and  the 
[L.  s.]     seal  of  this  Court  the  day  and  year  first  above  written. 

WILLIS  E.  HEATON, 

Surrogate. 

Note. —  The  last  part  of  the  Order  permits  the  discharge  of  the  executor  with- 
out a  final  accounting  upon  his  filing  the  proper  release.  Unless  this  is  contained 
in   the   Order   an   accounting   must  be   had. 


WAIVER   OF  NOTICE   BY   COMPTROLLER. 

[IT   505] 

SURROGATE'S  COURT,  County  of  Rbnsselabb. 


In  the  matter  of  the  granting  of  Ancillary 
Letters  testamentary  on  the  estate   of 

NANCY  M.  MEADON, 

Late  of  Pawlet,  Deceased. 


The  undersigned,  the  Comptroller  of  the  State  of  New  York,  does  hereby 
waive  the  issue  and  service  of  the  usual  citation  by  law  in  this  matter,  and  I 
hereby  consent  that  ancillary  letters  testamentary  may  be  granted  to  J.  Rus- 
sell Mowris  by  the  Surrogate's  Court  of  Rensselaer  County,  at  the  City  of 
Troy  and  State  of  New  York,  without  further  notice  to  me. 

Sealed  with  my  seal  and  dated  this  24th  day  of  December,  1905. 

[L.  s.]  WILLIS  E.  MERRIMAN, 

Second  Deputy  Comptroller. 
(Add  acknowledgment.) 
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FORM  No.  78. 
ANCILLARY  LETTERS  TESTAMENTARY. 

[IF  505,  §  2695] 

The  People  of  the  State  of  New  Yoek, 

By  the  Grace  of  Ood  Free  and  Independent. 

To  J.  EussELL  MowKis  of  the  City  of  Rensselaer,  County  of  Rensselaer, 
N.  Y.     Send  greeting: 

Whereas,  Letters  Testamentary  upon  the  estate  of  Nancy  M.  Meadon,  late 
of  Pawlet,  State  of  Vermont,  were  duly  granted  to  J.  Russell  Mowris  by  the 
Probate  Court  of  the  District  of  Fair  Haven,  State  of  Vermont,  said  Court 
being  a  competent  Court,  where  the  said  testatrix  resided  at  the  time  of  her 
death,  and 

Whereas,  the  said  J.  Russell  Mowris  has  presented  to  the  Surrogate's  Court 
an  exemplified  copy  of  the  last  Will  and  Testament  of  said  Nancy  M.  Meadon, 
deceased,  and  also  of  the  letters  testamentary  granted  to  him  thereupon  in  the 
State  of  Vermont  and  applied  for  the  issuance  to  him  of  ancillary  letters  tes- 
tamentary by  means  whereof  the  ordering  and  granting  administration  of  all 
and  singular  the  goods,  chattels  and  credits  whereof  the  said  Testatrix  died 
possessed  in  the  State  of  New  York;  and  also  the  auditing,  allowing  and  final 
discharging  the  account  thereof,  doth  appertain  unto  us,  and  we  being  de- 
sirous that  the  goods,  chattels  and  credits  of  the  said  Testatrix  may  be  well 
and  faithfully  administered,  applied  and  disposed  of,  do  grant  unto  you,  the 
said  J.  Russell  Mowris  full  power  by  these  presents  to  administer  and  faith- 
fully dispose  of  all  and  singular  the  said  goods,  chattels  and  credits,  and  to 
ask,  demand,  recover  and  receive  the  debts  which  unto  the  said  Testatrix 
whilst  living  and  at  the  time  of  her  death  did  belong;  and  to  pay  the  debts 
which  the  said  Testatrix  did  owe,  as  far  as  such  goods,  chattels  and  credits 
will  thereunto  extend  and  the  law  require;  hereby  requiring  you  to  make  or 
cause  to  be  made  a.  true  and  perfect  inventory  of  all  the  goods,  chattels  and 
credits  of  the  said  Testatrix  within  a,  reasonable  time,  and  return  the  same 
to  our  Surrogate  of  the  County  of  Rensselaer  within  three  months  from  the 
date  of  these  presents;  and  also  to  order  a  just  and  true  account  of  your 
administration  when  thereunto  required;  and  we  do  by  these  presents  depute, 
constitute  and  appoint  you,  the  said  J.  Russell  Mowris,  Ancillary  Executor 
of  the  last  Will  and  Testament  of  Nancy  M.  Meadon,  deceased. 

In  Witness  Whereof,  we  have  caused  the  seal  of  office  of  the  Surrogate's 
[L.  s.]     Court  of  Rensselaer  County,  N.  Y.,  to  be  hereunto  affixed. 

Witness:  Hon.  Willis  E.  Heaton,  Surrogate  of  said  County,  at  the 

City  of  Troy,  the day  of  January,  in  the  year  of  our  Lord, 

19.. 

WILLIS  E.  HEATON, 

Subrogate. 
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RELEASE  BY  FOREIGN  EXECUTOR. 

[1[  510,  §  2700] 

SURROGATE'S  COURT,  Eensselaeb  Countt. 


In  the  matter  of  the  application  for  Ancillary 
Iietters  testamentary  on  the  Will  and  codi- 
cils thereto  of 

NANCY  M.  MEADON, 

Deceased. 


$16,270.50. 

I,  J.  Russell  Mowris,  Executor  of  the  last  Will  and  Testament  of  Nancy 
M.  Meadon,  late  of  Pawlet,  Vermont,  deceased,  do  hereby  certify  that  J. 
Russell  Mowris,  as  Ancillary  Executor  of  the  last  Will  and  Testament  and 
Codicils  thereto  of  Nancy  M.  Meadon,  deceased,  in  the  State  of  New  York, 
has  fully  and  satisfactorily  accounted  to  me  as  such  Executor  of  the  estate  of 
said  deceased  for  all  the  goods,  chattels  and  credits  of  said  deceased,  held  by 
him  as  such  Ancillary  Executor. 

Now,  therefore,  in  consideration  of  the  money  and  property  heretofore  re- 
ceived by  me  and  the  sum  of  sixteen  thousand  two  hundred  and  seventy  and 
fifty  one-hundredths  dollars  this  day  to  me  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  I  do  hereby  release  said  J.  Russell  Mowris,  Ancillary 
Executor  of  the  last  Will  and  Testament  of  Nancy  M.  Meadon,  in  the  State 
of  New  York,  and  the  surety  on  his  official  bond  as  such  Ancillary  Executor 
from  any  and  all  liability  to  me  as  such  Ancillary  Executor. 

Witness  my  hand  and  seal  this  1st  day  of  June,  1907. 

[L.  s.]  J.  RUSSELL  MOWRIS, 

Executor  of  the  Estate  of  Nancy  M.  Meadon,  in  the  State  of  Vermont. 
(Add  acknowledgment.) 


FORM   No.  79. 

ANCILLARY  LETTERS   OF  ADMINISTRATION  WITH 
THE  WILL  ANNEXED. 

[If  505,  §  2695] 

The  People  of  the  State  of  New  Yobk, 

To Send  Greeting: 

Whereas,   ,  lately  departed  this  life,  having  previously  executed 

last  Will  and  Testament : 

And  Whereas,  the  said  Will  has  been  duly  admitted  to  probate  by 

a  competent  court  within ,  where  the  said  Will  was  executed,  and 

the  Testat resided  at  the  time  of death ; 
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And  Whereas, has  made  an  application  to  our  Surrogate's  Court 

of  the  City  and  County  of  New  York,  a  court  having  jurisdiction  to  entertain 

the  same  for  the  issuance  to of  ancillary  letters  of  administration 

with  the  Will  annexed. 

And  Whereas,  the  said  application  is  accompanied  by  an  exemplified  copy 
of  the  said  Will  and  of  the  judgment,  decree  and  order  admitting  the  same 
to  probate,  and  also  of  the  foreign  letters;  and  we  being  desirous  that  said 
Will   should  be   observed  and   performed,   and  that  the   goods,   chattels   and 

credits  of  said  Testat should  be  well  and  faithfully  administered,  applied 

and  disposed  of,  do  grant  Unto  you  the  said full  power  and  authority, 

by  these  presents,  to  administer  and  faithfully  to  dispose  of  all  and  singular 
the  said  goods,  chattels  and  credits,  and  to  ask,  demand,  recover  and  receive 

the  debts  which  unto  the  said  Testat whilst  living  and  at  the  time  of 

death  did  belong,  and  to  pay  the  debts  which  the  said  Testat 

did  owe,  as  far  as  such  goods,  chattels  and  credits  will  thereto  extend  and  the 
law  require;  hereby  requiring  you  to  observe  and  perform  the  said  last  Will 
and  Testament,  and  to  observe  and  perform  all  the  duties  to  which  you  would 
have  been  subject  if  you  had  been  named  Exeeut thereof. 

And  we  do  by  these  presents  depute,  constitute  and  appoint  you  the  said 

Ancillary   Administrat with    the    Will    annexed,    of   all    and 

singular  the  goods,  chattels  and  credits  which  were  of  said ,  de- 
ceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  Surro- 
[L.  s.]     gate's  Court  of  the  City  and  County  of  New  York  to  be  hereunto 
afBxed. 

Witness :  Hon ,  a  Surrogate  of  said  City  and  County  at 

the  City  of  New  York,  this day  of ,.,  in  the  year  of 

our  Lord,  19. . 


Clerk  of  the  Surrogate's  Court. 
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FORM  No.  80. 
PETITION  FOR  ANCILLARY  LETTERS  OF  ADMINIS- 
TRATION. 

[T  508,  §  2698] 

SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  the  application  for  ancil- 
lary letters  of  administration  of  the  goods, 
chattels  and  credits  of 


IRVING   E.  AKIN, 

Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer  : 

The  Petition  of  Lxicinda  O.  Akin,  residing  at  Spokane,  Spokane  County,  in 
the  State  of  Washington,  respectfully  shows: 

First:  That  Irving  B.  Akin  was  at  the  time  of  his  death  a  resident  of 
Spokane,  in  the  County  of  Spokane,  in  the  State  of  Washington,  and  that  he 
died  on  or  about  the  5th  day  of  February,  1898,  in  the  County  of  Nez  Perce, 
State  of  Idaho,  leaving  personal  property  within  the  County  of  Rensselaer, 
State  of  New  York. 

Second:  That  on  the  30th  day  of  June,  1902,  letters  of  administration  upon 
the  estate  of  said  deceased  were  duly  issued  to  your  Petitioner  by  the  Probate 
Division  of  the  Superior  Court  of  Spokane  County  in  the  State  of  Washing- 
ton, a  court  of  competent  jurisdiction  for  that  purpose,  being  a  court  within 
the  State  in  which  said  decedent  resided  at  the  time  of  his  death,  and  said 
letters  were  duly  recorded  in  said  Probate  Court  on  the  30th  day  of  June, 
1902, 

Third:  That  an  exemplified  copy  of  said  letters  and  of  the  decree  granting 
the  same  is  hereto  annexed  and  marked  Exhibit  "A." 

Fourth :  The  personal  property  left  by  said  deceased  within  the  said  County 
of  Rensselaer,  N.  Y.,  at  the  time  of  his  death  consisted  of  a  legacy  be- 
queathed to  him  in  and  by  the  last  Will  and  Testament  of  Elihu  G.  Akin  of 
the  City  of  Troy,  N.  Y.,  deceased.  That  the  amount  of  said  legacy  was  $200, 
and  that  by  a  decree  of  the  Surrogate's  Court  of  Rensselaer  County,  dated 
December  6,  1894,  said  sum  of  $200,  together  with  accrued  interest  thereon 
amounting  to  $23.94,  was  decreed  to  be  paid  into  the  treasury  of  the  County 
of  Rensselaer  by  the  executors  of  the  last  Will  and  Testament  of  Elihu  G. 
Akin,  deceased.  That  said  legacy,  with  the  accrued  interest  thereon,  has 
remained  on  deposit  in  the  treasury  of  the  County  of  Rensselaer  and  still 
remains  in  said  treasury.  That  there  is  no  other  personal  property  in  said 
County  of  Rensselaer,  N.  Y.,  belonging  to  the  estate  of  said  Irving  E.  Akin. 

Fifth:  That  the  said  Irving  E.  Akin  left  him  surviving  his  mother,  Lucinda 
O.  Akin,  your  Petitioner,  who  is  his  sole  next  of  kin  and  heir-at-law. 
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Sixth:  Tliat  your  Petitioner  further  alleges  that  there  are  no  creditors  of 
said  Irving  E.  Akin  residing  within  the  State  of  New  York. 

Seventh:  That  no  previous  application  for  Ancillary  Letters  of  Administra- 
tion of  the  goods,  chattels  and  credits  of  said  Irving  E.  Akin,  deceased,  has 
been  made  to  this  or  any  other  Surrogate's  Court  of  the  State  of  New  York. 

Your  Petitioner,  therefore,  prays  that  Ancillary  Letters  of  Administration 
of  the  goods,  chattels  and  credits  of  Irving  E.  Akin,  deceased,  may  be  issued 
to  her  upon  her  qualifying  as  prescribed  by  law. 

Dated,  August  13,  1902. 


LUCINDA  O.  AKIN. 


(Add  verification  and  oath  of  office.) 


FORM'  No.  8i. 

BOND  ON  GRANT  OF  ANCILLARY  LETTERS  OF  AD- 
MINISTRATION. 

[H  509,  §  2699'] 

Know  all  Men  by  these  Presents,  that  we,  Luoinda  O.  Akin,  of  Spokane, 
Washington,  as  principal,  and  the  American  Surety  Company  of  New  York, 
having  an  office  and  principal  place  of  business  at  No.  100  Broadway,  in  the 
City  of  New  York,  as  surety,  are  held  and  firmly  bound  unto  the  People  of 
the  State  of  New  York  in  the  sum  of  two  hundred  ($200)  dollars,  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the  said  People,  to 
which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors  and  administrators,  and  the  said  company  binds  itself, 
its  successors  and  assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  5th  day  of  August,  one  thousand  nine 
hundred  and  two. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bounden  Lucinda 
O.  Akin  shall  faithfully  execute  the  trust  reposed  in  her  as  ancillary  admin- 
istratrix of  all  and  singular  the  goods,  chattels  and  credits  of  Irving  E.  Akin, 
late  of  Spokane,  Washington,  deceased,  and  obey  all  lawful  decrees  and  orders 
of  the  Surrogate's  Court  of  the  County  of  Rensselaer,  New  York,  touching  the 
administration  of  the  estate  committed  to  her,  then  this  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 

LUCINDA  0.  AKIN.     [l.  s.] 

AMERICAN  SURETY  COJIPANY  OF  NEW  YORK.     [l.  s.] 

By  David  B.  Sickels, 

Vice-President. 
Samuel  S.  Perey, 

Attorney. 
Sealed    and    delivered  1 
in  presence  of  J 

David  Heabman. 
(Add  acknowledgment  and  proof  of  execution.) 


No.  82  FoEMS.  1242 

FORM  No.  82. 

ORDER    GRANTING    ANCILLARY    LETTERS    OF    AD- 
MINISTRATION. 

[ir  509,  §  2699] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office  in  the  Court 
House  in  the  City  of  Troy,  N.  Y.,  on  the  17th  day  of 
September,  1902. 

Present,  Hon.  Willis  E.  Heaton.  Surrogate. 

SUEKOGATE'S  COURT,  Rensselaeb  County. 


In  the  matter  of  the  application  for  ancillary 
letters  of  administration  of  the  goods,  chat- 
tels and  credits  of 


IRVING   E.  AKIN, 

Deceased. 


An  exemplified  copy  of  the  Letters  of  Administration  on  the  estate  of 
Irving  E.  Akin,  late  of  Spokane,  County  of  Spokane,  State  of  Washington, 
deceased,  and  of  the  judgment,  decree  and  order  of  the  Probate  Division  of 
the  Superior  Court  for  Spokane  County  in  the  State  of  Washington,  en- 
tered the  30th  day  of  June,  1902,  duly  granting  Letters  of  Administration 
to  Lucinda  O.  Akin,  having  been  filed  in  this  Court  on  the  17th  day  of 
September,  1902,  and  the  said  Lucinda  O.  Akin  having  therewith  presented 
to  and  filed  in  this  Court  her  duly  verified  petition  praying  for  a  decree 
awarding  to  her  Ancillary  Ijetters  of  Administration  upon  the  goods,  chat- 
tels and  credits  of  said  Irving  E.  Akin,  deceased,  and  the  Surrogate  having 
ascertained  to  his  satisfaction  that  there  are  no  creditors  or  persons  claim- 
ing to  be  creditors  to  the  said  deceased  residing  within  the  State  of  New 
York, 

Now,  on  motion  of  John  J.  Mackrell,  attorney  for  said  Lucinda  O.  Alcin, 
It  is  Ordered,  Adjudged  and  Decreed,  that  the  administration  on  the 
goods,  chattels  and  credits  of  Irving  E.  Akin,  deceased,  within  the  State  of 
New  York  be  and  the  same  is  hereby  awarded  to  said  Lucinda  0.  Akin, 
and  that  Ancillary  Letters  of  Administration  be  issued  to  said  Lucinda  0. 
Akin  upon  her  taking  and  subscribing  the  statutory  oath  of  affirmation 
required  by  law,  and  executing  according  to  law  a  bond  with  sufficient 
sureties  in  the  penalty  of  two  hundred  dollars,  conditioned  for  the  faithful 
performance  of  her  trust  with  respect  to  the  personal  property  of  the  deceased, 
in  the  State  of  New  York,  which  may  come  into  her  hands  as  ancillary  admin- 
istratrix of  the  estate  of  Irving  E.  Akin  upon  paying  the  transfer  tax  levied 
by  the  State  of  New  York  against  the  property  of  the  decedent  in  this  State 
and  filing  the  receipt  of  the  Comptroller  of  the  State  of  New  York  therefor 
in  this  Court,  and  upon  paying  the  balance  of  said  estate  to  the  adminis- 
trator in  the  State  of  Washington  and  filing  in  this  Court  the  receipt  there- 
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for  duly  acknowledged,  shall  be  discharged  together  with  the  surety  upon  his 
oflacial  bond  from  any  further  liability  in  this  matter. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  the  seal  of  this 
[L.  s.]     Court  the  day  and  year  first  above  written. 

WILLIS  E.  HBATON, 

Sv/rrogate. 


FORM   No.  83. 
ANCILLARY  LETTERS  OF  ADMINISTRATION. 

[T  507,  §  2697] 
The  Pjx)ple  of  the  State  op  New  Yoek, 
By  the  Grace  of  God,  Free  and  Independent. 
To Send  Greeting: 

Whereas,  Letters  of  Administration  upon  the  estate  of ,  an  in- 
testate, were  duly  granted  to by  the  Probate  Court  of  the  County 

of ,  said  Court  being  a  competent  Court,  where  the  said  intestate 

resided  at  the  time  of  his  death,  and 

Whereas,    the    said has    presented   to   the    Surrogate's    Court   an 

exemplified  copy  of  said  Letters  of  Administration,  and  applied  for  the  issu- 
ance to  him  of  Ancillary  Letters  of  Administration,  by  means  whereof  the 
ordering  and  granting  administration  of  all  and  singular  the  goods,  chattels 
and  credits,  whereof  the  said  intestate  died  possessed  in  the  State  of  New 
York;  and  also  the  auditing,  allowing  and  final  discharging  the  account 
thereof,  doth  appertain  unto  us,  and  we  being  desirous  that  the  goods,  chattels 
and  credits  of  the  said  intestate,  may  be  well  and  faithfully  administered, 

applied  and  disposed  of,  do  grant  unto  you,  the  said ,  full  power 

by  these  presents  to  administer  and  faithfully  dispose  of  all  and  singular 
the  said  goods,  chattels  and  credits,  and  to  ask,  demand,  recover  and  receive 
the  debts  which  unto  the  said  intestate  whilst  living  and  at  the  time  of  his 
death  did  belong;  and  to  pay  the  debts  which  the  said  intestate  did  owe,  as 
far  as  such  goods,  chattels  and  credits  will  thereunto  extend  and  the  law 
require ;  hereby  requiring  you  to  make  or  cause  to  be  made  a  true  and  perfect 
inventory  of  all  the  goods,  chattels  and  credits  of  the  said  intestate  within 
a  reasonable  time,  and  return  the  same  to  our  Surrogate  of  the  County  of 
Kensselaer  within  three  months  from  the  date  of  these  presents;  and  also 
to  render  a  just  and  true  account  of  your  administration  when  thereunto 
required;    and  we  do  by  these  presents  depute,  constitute  and  appoint  you, 

the   said ,   ancillary  administrator   of  all   and  singular  the  goods, 

chattels  and  credits  of  the  said ,  deceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  the  ofiice  of  the  Surro- 
gate's Court  of  Rensselaer  County,  N.  Y.,  to  be  hereunto  affixed. 

Witness,  Hon.  Willis  E.  Hbaton,  Surrogate  of  said  County,  at  the  City 

of  Troy,  the day  of ,  in  the  year  of  our  Lord  one 

[L.  s.l     thousand hundred  and  ninety- 


Surrogate. 
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FORM   No.  84, 

PETITION  TO  AMEND  LETTERS  TO  CONFORM  TO 
DIFFERENT  SPELLINGS  OF  THE  NAME  OF  DE- 
CEASED. 

[H  431] 
SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  proving  the  last  will  and 
testament  of 

LAURETTA  MARIA  LEWIS, 

Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of  H.  A.  Lewis  respectfully  shows  to  the  Court: 
That  he  is  the  executor  named  in  the  last  Will  and  Testament  of  the 
above-named  deceased  and  that  letters  testamentary  were  duly  issued  to  him 
as  such  executor  on  the  9th  day  of  November,  1905.  That  said  letters  testa- 
mentary read  "  Loretta  Maria  Lewis "  instead  of  Lauretta  M.  Lewis  or 
Lauretta  Maria  Lewis;  that  the  true  name  of  the  deceased  was  Lauretta 
Maria  Lewis,  as  shown  by  the  signature  to  the  will  of  deceased  proven  in  this 
Court;  that  the  said  deceased  had  money  deposited  in  several  banlis  in  the 
City  of  Albany  and  the  City  of  New  York  at  the  time  of  her  decease,  and 
that  moneys  so  deposited  were  in  the  name  of  Lauretta  M.  Lewis  in  each 
of  the  banks;  that  he  as  such  executor  has  made  an  attempt  to  transfer 
the  said  accounts  to  his  name  as  executor,  and  that  the  officers  in  the  afore- 
said banks  refused  to  transfer  such  accounts  under  the  certificates  from  the 
Clerk  of  the  Surrogate's  Court  which  were  presented  by  this  deponent  as  such 
executor,  which  certificates  read  "  Executor  of  the  Last  Will  and  Testament 
of   Loretta  Maria  Lewis." 

Wherefore,  this  deponent  prays  that  an  order  of  this  Court  may  be  entered 
amending  said  letters  testamentary  so  as  to  read  "  Lauretta  Maria  Lewis, 
sometimes  known  as  Lauretta  M.  Ijewis." 

Dated,  Troy,  N.  Y.,  April  17,  1906. 

H.  A.   LEWIS, 

Petitioner. 

(Add  verification.) 
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FORM   No.  85. 
ORDER  AMENDING  LETTERS. 

[H  431] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
Eensselaer,  at  the  Surrogate's  Office  in  the  City  of 
Troy,  on  the  27th  day  of  June,  1906. 

Present,  Hon.  Willis  E.  Heaton.  Surrogate. 

SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  proving  the  last  will  and 
testament  of 

LAURETTA  MARIA  LEWIS, 

Deceased. 


Upon  reading  and  filing  the  Petition  of  H.  A.  Lewis,  as  executor  of  the 
last  Will  and  Testament  of  the  above-named  deceased,  praying  that  the  letters 
testamentary  heretofore  issued  under  the  will  of  said  deceased  be  amended 
so  as  to  read  "  Lauretta  Maria  Lewis,  sometimes  known  as  Lauretta  M. 
Lewis." 

It  is  Ordered,  that  the  letters  testamentary  so  issued  shall  be  amended  to 
read  "  Lauretta  Maria  Lewis,  sometimes  known  as  Lauretta  M.  Lewis." 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  86. 

PETITION  FOR  LEAVE  TO  FILE  EXEMPLIFIED  COPY 
OF  FOREIGN  WILL. 

[T  384,  §  2703] 

SUREOGATE'S  COURT,  County  op  New  York. 

— ^ 

In  the  matter  of  filing  for  record  an  exempli 
flcation  of  the  will  of 


late  of  the 

State  of  

Deceased. 

To  the  Surrogate's  Court  of  the  County  of  New  York: 

The  Petition  of ,  residing  at ,  State  of ,  re- 
spectfully showeth,  that  your  Petitioner  is the  last  Will  and  Tes- 
tament of  said  deceased. 
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That  said  deceased  was  at  the  time  of death  a  resident  of , 

State  of ,  and  departed  this  life  in on  the day  of 

,    19..,    leaving   real   property   or    an    interest    in    real   property 

situated  within  this  county,  to  wit :     


which  is  devised by  the  said  Will  of  said  deceased. 

That  said  Will  was  duly  executed  in  conformity  with  the  laws  of  this  State. 

That  on  the day  of ,  19.  .  .,  the  said  Will  of  said  deceased 

was  admitted  to  probate  within  the  State  where  the  deceased  so  resided  as 
aforesaid. 

That   said  Will  is   filed  or  recorded  in  the the   same  being  the 

proper  office  as  prescribed  by  the  laws  of  said  State  of and  that 

the  said  Will,  with  the  proofs  and  the  records  thereof,  remains  in  said  Court. 

That  your  Petitioner  herewith  presents  a  copy  of  such  Will,  proofs  and 
records  prepared  and  exemplified  as  prescribed  by  sections  2703  and  2704 
of  the  Code  of  Civil  Procedure. 


That  no  previous  application  herein  has  been  heretofore  made  to  this  Court. 
Your  Petitioner,  therefore,  prays  that  a  decree  may  be  signed  by  the  Surro- 
gate of  this  Court,  directing  that  said  copies  be  filed  and  recorded  in  his  oflBce. 
Dated,  New  York  City,  ,  19 .  . . 


Petitioner. 

STATE  OF  NEW  YORK, 
CouNTT  OF  New  York, 


■}' 


,   the   Petitioner   named   in   the   foregoing   Petition,   being   duly 

sworn,  deposes  and  says that has read 

the  foregoing  Petition  subscribed  by and  knows  the  contents  thereof, 

and  that  the  same  is  true  of own  knowledge,  except  as  to  the  matters 

therein  stated  to  be  alleged  on  information  and  belief, .  and  that  as  to  those 
matters believes  it  to  be  true. 


Petitioner. 

Sworn  to  this day 

A.  D.  19. 


ly  ofl 
...      J- 


Notary  Public,  N.  Y.  Go 
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FORM  No.  87. 
PETITION  FOR  REVOCATION  OF  PROBATE. 

[If  402,  §  2647] 
SURROGATE'S  COURT,  Rensselaee  County. 


In  the  matter  of  the  probate  of  the  last  will 
and  testament  of 


JOHN   KEEFE, 

Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer,  State  of  New  York: 

The  Petition  of  Anna  Miller,  of  the  Town  of  East  Greenbush,  Rensselaer 
County,  New  York,  respectfully  shows  to  the  Court: 

Your  Petitioner,  upon  information  and  belief,  alleges  the  following  facts 
for  the  purpose  of  obtaining  a  decree  revoking  the  probate  of  the  alleged 
last  Will  and  Testament  of  the  above-named  John  Keefe,  deceased,  under  and 
in  pursuance  to  article  second  of  title  3,  chapter  18  of  the  Code  of  Civil 
Procedure. 

That  a  paper  writing  bearing  date  the  5th  day  of  June,  1898,  purporting 
to  be  the  last  Will  and  Testament  of  John  Keefe,  deceased,  and  appointing 
one  William  W.  Grey  of  the  City  of  Albany,  N.  Y.,  sole  executor  thereof,  was 
admitted  to  probate  by  the  Surrogate  of  the  County  of  Rensselaer,  New  York, 
on  the  21sfr  day  of  June,  1898,  as  a  Will  of  personal  property,  and  also  of 
certain  real  property  therein  mentioned,  and  which  said  alleged  Will  so  ad- 
mitted to  probate  was  recorded  in  the  office  of  said  Surrogate  of  Rensselaer 
County  in  Book  179'  of  Surrogate's  Records,  at  page  475,  to  which  reference 
is  hereby  made  for  greater  certainty  as  to  its  contents. 

That  the  said  paper  writing  was  not  the  last  Will  and  Testament  of  the 
said  John  Keefe,  deceased. 

That  the  said  alleged  last  Will  and  Testament  was  not  executed  and 
attested  in  the  manner  prescribed  by  the  statute  of  the  State  of  New  York. 

That  the  said  John  Keefe,  at  the  time  of  subscribing  the  said  alleged  last 
Will  and  Testament,  did  not  declare  such  instrument  to  be  his  last  Will  and 
Testament. 

That  the  attesting  witnesses  to  said  alleged  last  Will  and  Testament  did  not, 
nor  did  any  of  them,  sign  his  name  as  a  witness  at  the  end  of  said  alleged 
Will  at  the  request  of  the  said  John  Keefe. 

That  the  said  John  Keefe  was  not,  at  the  time  of  the  alleged  making  and 
subscribing  or  of  the  acknowledging  by  him  of  the  said  paper  writing,  purport- 
ing to  be  his  last  Will  and  Testament,  of  sound  mind  and  memory,  or  in  any 
respect  capable  of  making  a  will,  but  was  of  unsound  mind  and  memory  and 
entirely  incompetent  to  make  and  execute  a  will,  or  to  make  any  legal  dispo- 
sition of  his  property. 
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That  the  said  paper  writing  purporting  to  be  the  last  Will  and  Testament 
of  the  said  John  Keefe,  deceased,  was  obtained,  and  the  execution  thereof  by 
the  said  John  Keefe  procured,  by  fraud,  artifices,  circumvention  and  undue 
and  improper  influence  practiced  against  and  exerted  upon  said  John  Keefe 
by  Henry  Pratt,  Matilda  Pratt  and  William  W.  Grey,  and  by  some  other 
person  or  persons  unknown  to  your  Petitioner  and  by  divers  persons  acting 
under,  by  direction  of  and  in  collusion  with  the  said  Henry  Pratt,  Matilda 
Pratt  and  William  W.  Grey. 

That  the  said  paper  writing  was  not  freely  and  voluntarily  executed  or 
made  as  his  last  Will  and  Testament  by  the  said  John  Keefe,  deceased,  but 
that  the  alleged  execution  and  subscription  thereto  and  publication  thereof  if 
any  by  him,  the  said  John  Keefe,  were  procured  by  fraud,  coercion  and  undue 
influence  exercised  upon  him,  the  said  John  Keefe,  by  the  said  Henry  Pratt, 
Matilda  Pratt  and  William  W.  Grey,  or  some  one  of  them,  or  some  other 
person  or  persons,  to  the  Petitioner  unknown. 

That  the  said  paper  writing  is  not  the  last  Will  and  Testament  of  said 
deceased,  and  that  the  said  alleged  execution  and  publication  thereof,  if  any, 
was  not  his  free,  unrestrained  and  voluntary  act. 

That  the  said  paper  writing  was  not  duly  and  sufficiently  proved  before 
the  Surrogate  of  the  County  of  Rensselaer  as  aforesaid,  nor  so  admitted  to 
probate  as  above  stated;  and  that  the  proofs  taken  at  the  Surrogate's  Court, 
on  such  admission  thereof  to  probate,  did  not  and  do  not  show  or  establish 
that  the  said  John  Keefe,  deceased,  was  of  sound  mind  and  memory,  nor  that 
the  said  alleged  last  Will  and  Testament  was  made,  or  that  he  was  free  from 
restraint  when  he  made  the  same,  or  that  the  same  was  executed  and  attested 
in  the  manner  prescribed  by  the  statute  of  this  State,  or  that  the  said  alleged 
last  Will  and  Testament  was  subscribed  by  the  said  John  Keefe,  deceased,  or 
declared  by  him  to  be  his  last  Will  and  Testament,  or  that  the  same  was 
attested  in  the  manner  prescribed  by  law. 

Your  Petitioner  further  alleges  that  William  W.  Grey,  of  the  City  of 
Albany,  N.  Y.,  who  is  named  executor  in  said  last  Will  and  Testament,  has 
taken  upon  himself  the  execution  thereof  and  letters  testamentary  have  been 
issued  to  him  by  the  Surrogate  of  Rensselaer  County  in  accordance  therewith, 
and  said  Grey,  as  Executor,  is  now  engaged  in  the  administration  of  the 
estate  of  the  said  John  Keefe,  deceased,  as  said  executor,  and  his  letters  testa- 
mentary are  now  in  full  force  and  effect. 

That  the  personal  property  of  which  the  said  John  Keefe  died  possessed 
amounted  to  the  sum  of  three  thousand  dollars  and  upwards,  which  consisted 
in  part  of  about  fourteen  hundred  and  fifty  dollars  cash  in  bank,  and  a  large 
quantity  of  live  stock  and  farming  implements  and  other  personal  property 
upon  the  farm  ovraed  and  occupied  by  the  said  deceased  at  the  time  of  his 
death,  and  also  certain  real  estate  consisting  of  a  farm  containing  about  178 
acres  of  land,  situated  in  the  tcfvn  of  East  Greenbush,  Rensselaer  County, 
N.  Y.,  upon  which  the  said  John  Keefe  resided  at  the  time  of  his  death. 

That  the  only  devisees  and  legatees  named  in  said  Will  are  Matilda  Pratt, 
Henry  Pratt,  Jane  Briss,  James  Martin  Pratt,  Henry  Z.  Pratt,  jr.,  and 
Margaret  Keefe,  severally  residing  in  the  town  of  East  Greenbush,  Rensselaer 
County,  New  York.  That  such  and  all  of  said  persons  are  now  alive  and  of 
full  age  and  soimd  mind,  excepting  the  said  James  Martin  Pratt  and  Henry  Z. 
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Pratt,  jr.,  who  are  infants  under  the  age  of  twenty-one  years,  residing  with 
their  fatner,  the  said  Henry  Pratt,  at  said  town  of  East  Greenbush.  That 
there  were  no  other  persons  who  were  parties  to  the  special  proceeding  in 
which  the  probate  of  said  alleged  last  Will  and  Testament  was  granted,  except- 
ing the  persons  last  above  named  and  your  Petitioner. 

Your  Petitioner  further  alleges  that  the  said  John  Keefe,  deceased,  did  not 
leave  him  surviving  any  widow,  father,  mother,  child,  children  or  lineal 
descendants,  but  left  him  surviving  yoxir  Petitioner,  who  is  the  sister  of  the 
said  John  Keefe,  deceased,  and  oiie  of  the  next  of  kin  and  heirs-at-law,  and 
as  such  she  is  a  person  interested  in  both  the  real  and  personal  estate  of  the 
said  John  Keefe,  deceased,  as  such  next  of  kin  and  heir-at-law,  and  is  entitled 
to  an  undivided  one-half  of  the  real  and  personal  property  of  which  the  said 
John  Keefe,  deceased,  died  seized  and  possessed. 

Wherefore  your  Petitioner  prays  for  »  decree  revoking  the  probate  of  the 
said  alleged  last  Will  and  Testament  and  for  such  other  and  further  relief  as 
may  be  just;  that  the  said  executor  and  all  of  the  devisees  and  legatees  named 
in  said  alleged  last  Will  and  Testament  and  all  other  persons  who  were  parties 
to  the  proceeding  in  which  said  probate  was  granted,  be  cited  to  show  cause 
why  said  probate  should  not  be  in  all  things  revoked  and  set  aside;  that  the 
said  Henry  Pratt,  Matilda  Pratt  and  William  W.  Grey,  and  each  of  them,  be 
restrained  from  doing  any  further  act  or  taking  any  proceeding  under  said 
alleged  last  Will  and  Testament,  and  from  making  any  disposition  of  any  kind 
or  description  or  in  any  wise  interfering  with  any  of  the  property,  real  or 
personal,  of  which  the  said  John  Keefe,  died  seized  and  possessed;  that  they 
and  each  of  them  and  any  other  party  to  this  proceeding  be  required  to 
account  for  any  property  belonging  to  said  estate  and  pay  the  same  over  to 
the  Administrator  hereinafter  to  be  appointed  by  said  Surrogate  of  the  goods, 
chattels  and  credits  of  said  estate,  to  the  end  that  your  Petitioner  may  receive 
in  full  her  share  and  portion  of  said  real  and  personal  property  to  which  she 
is  justly  entitled  as  such  next  of  kin  and  heir-at-law  of  said  deceased;  and 
that  your  Petitioner  may  have  such  other  and  further  relief  in  the  premises 
as  may  be  just  and  proper. 

ANNA  M.  MILLER, 

Petitioner. 

(Verification.) 

Y9 
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FORM  No.  88. 

CITATION  TO  SHOW  CAUSE  ON  REVOCATION  OF 

PROBATE. 

[H  404,  §  2649] 
To  (name  all  persons  necessary  to  be  cited). 

You  are  hereby  cited  to  appear  before  our  Surrogate  of  our  County  of 
Rensselaer,  at  our  Surrogate's  Court,  on  the  13th  day  of  October,  1899,  at 
ten  o'clock  in  the  forenoon  of  that  day,  at  the  Surrogate's  Office  in  the  City 
of  Troy,  then  and  there  to  show  cause  why  a  decree  should  not  be  made  and 
entered  by  the  said  Surrogate  of  Rensselaer  County,  revoking  and  setting 
aside,  as  to  the  personal  property  of  tha  deceased,  the  decree  heretofore  made 
and  entered  by  the  said  Surrogate  on  the  21st  day  of  June,  1898,  admitting  to 
probate  as  a  Will  of  real  and  personal  estate,  a  certain  paper  writing  pur- 
porting to  be  the  last  Will  and  Testament  of  John  Keefe,  late  of  the  town  of 
Bast  Greenbush,  New  York,  deceased,  bearing  date  the  5th  day  of  June,  1898. 

(Continue  as  in  ordinary  citation.) 

Note. —  If  service  without  the  State  or  by  publication  is  required  obtain  order 
therefore  in  the  usual  way. 


FORM  No.  89. 
DECREE  REVOKING  PROBATE. 

[H  407,  §  2652] 

At  a  Surrogate's  Court,  held  at  the  Surrogate's  Office  in 
the  Court  House  in  the  City  of  Troy,  in  and  for  the 
County  of  Rensselaer,  New  York,  on  the  22nd  day  of 
May,  1899. 

Present,  Hon.  A.  C.  Comstock,  Surrogate. 
-> 


> 


In  the  matter  of  the  application  for  the  revo- 
cation of  the  probate  of  the  last  will  and 
testament  of 

JOHN   KEEFE, 

Deceased. 


A  verified  Petition  containing  allegations  against  the  validity  of  the  alleged 
last  Will  and  Testament  of  John  Keefe,  late  of  the  town  of  East  Greenbush, 
Rensselaer  County,  N.  Y.,  deceased,  and  against  the  competency  of  the  proof 
thereof,  having  been  presented  to  the  Surrogate's  Court  of  the  County  of 
Rensselaer,  on  the  13th  day  of  December,  1898,  by  Anna  M.  Miller,  a  sister 
and  one  of  the  heira-at-law  and  next  of  kin  of  said  John  Keefe,  deceased,  and 
a  citation  having  been  thereupon  issued,  requiring  the  executor  of  said  alleged 
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Will  and  all  the  devisees  and  legatees  therein  named,  and  all  other  persons 
who  were  parties  to  the  proceedings  for  said  probate,  to  appear  before  said 
Surrogate's  Court,  on  the  23rd  day  of  December,  1898,  to  show  cause  why  the 
probate  of  said  will,  on  the  21st  day  of  June,  1898,  in  and  by  the  decree  of 
the  said  Surrogate  that  day  granted  and  entered  should  not  be  revoked; 

And  that  said  citation  having  been  returned,  with  proof  of  the  due  service 
thereof  on  all  the  persons  to  whom  it  was  directed;  and  on  the  return  day  of 
said  citation,  said  executor,  and  also  Henry  Pratt  and  Matilda  Pratt,  having 
duly  appeared  by  Robert  W.  Hardie,  their  attorney,  and  interposed  an 
answer  denying  the  facts  and  conclusions  stated  in  said  Petition;  and  it 
having  appeared  that  James  Martin  Pratt  and  Henry  Z.  Pratt  were  infants, 
the  said  Robert  W.  Hardie,  Esq.,  was  duly  appointed  Special  Guardian  for 
such  infants,  and  duly  appeared  herein  as  such  Special  Guardian,  and  said 
Surrogate  having  thereafter  duly  heard  the  proofs  and  allegations  of  the 
parties,  and,  after  due  deliberation  thereon,  having  duly  made  and  filed  his 
written  decision  containing  his  conclusions  of  fact  and  of  law,  as  provided  by 
law; 

Now,  on  motion  of  Tennant  &  Oliver,  attorneys  for  said  Petitioner, 

It  is  Hereby  Adjudged  and  Decreed: 

First  —  That  said  paper-writing,  bearing  date  the  5th  day  of  June,  1898, 
which  was  admitted  to  probate  as  and  for  the  last  Will  and  Testament  of  the 
said  John  Keefe,  deceased,  as  aforesaid,  was  procured  by  fraud,  artifices,  cir- 
cumvention and  undue  and  improper  influences  practiced  against  and  exerted 
upon  said  John  Keefe  by  or  at  the  instigation  of  the  said  Henry  Pratt,  and 
by  his  wife,  Matilda  Pratt,  and  that  such  paper  writing  was  not  executed  or 
published  as  the  free,  unrestrained  and  voluntary  act  of  the  said  Testator. 

Second  —  That  the  presumption  of  undue  influence  and  the  burden  of  show- 
ing its  absence,  which  upon  the  facts  here  appearing  rests  upon  those  who 
are  benefited  by  the  provisions  of  the  Will  here  in  question  to  the  exclusion 
of  the  natural  objects  of  the  Testator's  bounty,  have  not  been  overcome. 

Third  — ■  That  said  Will  is  suflficiently  proved  to  have  been  signed,  published 
and  declared  and  attested,  in  full  compliance  with  the  law  and  the  statute  in 
such  case  made  and  provided. 

Fourth  —  That  the  said  decree  which  admitted  to  probate  the  said  paper- 
writing,  bearing  date  the  5th  day  of  June,  1898,  as  the  Will  of  the  said  John 
Keefe,  deceased,  and  the  probate  thereof,  be,  and  the  same  hereby  are,  revoked, 
and  in  all  things  set  aside,  so  far  as  the  same  relates  or  appertains  to  the 
personal  property  of  which  the  said  John  Keefe  died  possessed,  and  that  the 
said  letters  testamentary  issued  to  the  said  William  W.  Grey,  as  aforesaid, 
as  the  executor  thereof,  be,  and  the  same  hereby  are,  also  revoked  and  set 
aside,  so  far  as  the  personal  estate  of  said  John  Keefe  is  concerned. 

And  it  is  Hereby  Further  Adjudged  and  Decreed,  that  Anna  M.  Miller,  the 
Petitioner  herein,  recover  the  sum  of  four  hundred  and  four  dollars  and  eighty 
cents  as  and  for  her  costs  and  disbursements  in  this  proceeding,  payable  out 
of  and  from  the  estate  of  the  said  deceased. 

And  it  is  Hereby  Adjudged  and  Decreed,  that  Robert  W.  Hardie,  as  Special 
Guardian  of  James  Martin  Pratt  and  Henry  Z.  Pratt,  jr.,  infants,  recover 
the  sum  of  two  hundred  dollars  as  and  for  his  costs  of  this  proceeding,  payable 
out  of  and  from  the  estate  of  said  deceased. 

A.  C.  COMSTOCK, 

Surrogate. 


No.  90  FoEMs.  1252 

FORM  No.  90. 

ORDER  TO  PUBLISH  NOTICE  OF  REVOCATION  OF 
PROBATE  AND  NOTICE. 

[IT  408,  §  2653] 

In  the  matter  of  the  application  for  the 
revocation  of  the  probate  of  the  last  will 
and  testament  of 

JOHN   KEEFE, 

Deceased. 


A  decree  having  been  duly  made  and  entered  in  the  Surrogate's  Office  of 
the  County  of  Rensselaer,  on  the  8th  day  of  June,  1899,  revoking  the  pro- 
.bate  of  the  alleged  last  Will  and  Testament  of  John  Keefe,  late  of  the  town 
of  East  Greenbush,  deceased,  bearing  date  the  5th  day  of  June,  1898,  and 
admitted  to  probate  by  and  before  the  Surrogate  of  said  County  on  the  21st 
■day  of  June,  1898,  and  which  said  alleged  last  Will  and  Testament  was  re- 
corded in  said  Surrogate's  Office  in  Book  No.  179  of  Surrogate's  Records, 
at  page  475,  so  far  as  such  atleged  last  Will  and  Testament  relates  and  ap- 
pertains to  the  personal  property  of  the  said  John  Keefe,  deceased. 
Now,  on  motion  of  Albert  C.  Tennant,  of  counsel  for  the  Petitioner, 
It  is  hereby  Ordered,  that  a  notice  of  the  revocation  of  the  said  alleged  last 
Will  and  Testament  be  immediately  published,  as  provided  by  section  2653 
of  the  Code  of  Civil  Procedure,  for  three  successive  weeks  in  a  newspaper 
published  in  said  County  of  Rensselaer,  to  wit:      "The  Troy  Record." 

A.  C.  COMSTOCK, 

Surrogate. 


NOTICE  OF  REVOCATION  OF  PROBATE. 

[IF  408,  §  2653] 
(Title.) 

Pursuant  to  an  order  duly  made  by  me  in  the  above-entitled  proceeding  on 
the  8th  day  of  June,  1899,  notice  is  hereby  given,  as  provided  by  section  2653 
of  the  Code  of  Civil  Procedure,  that  a  decree  has  been  duly  made  and  entered 
in  the  office  of  the  Surrogate  of  the  County  of  Rensselaer,  on  the  8th  day  of 
June,  1899,  revoking  the  probate  of  the  alleged  last  Will  and  Testament  of 
the  above-named  John  Keefe,  deceased,  bearing  date  the  5th  day  of  June,  ISG^, 
the  said  decree  whereof  bears  date  and  is  entered  in  said  Surrogate's  Office,  on 
the  21st  day  of  June,  1898,  and  which  said  will  was  thereupon  recorded  in 
said  Surrogate's  Office  in  Book  179  of  Surrogate's  records,  at  page  475,  etc., 
so  far  as  it  relates  to  the  personal  estate  of  the  said  deceased;  and  also  revok- 
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ing  the  letters  testamentary  which  were  issued  upon  the  said  probate  of  said 
will  to  William  W.  Grey,  as  executor  of  the  said  will,  so  far  as  the  personal 
estate  and  property  of  said  John  Keefe  is  concerned. 


Dated,  June  8,  1899. 


A.  C.  COMSTOCK, 

Surrogate. 


FORM  No.  91. 
PETITION  TO  REVOKE  LETTERS  (GENERAL). 

[1[  554,  §  2685] 
(Title.) 

To  the  Surrogate  of  the  County  of  Rensselaer: 

The  Petition  of  A.  B.,  residing  in  the  Town  of  H.,  in  said  County,  re- 
spectively shows:  That  the  will  of  C.  D.,  late  of  the  Town  of  H.  in  said 
County,  has  been  duly  proved  in  this  Surrogate's  Court  and  that  letters  tes- 
tamentary were  duly  issued  thereon  to  E.  F.  on  or  about  the day  of 

,  19.  . .,  who  duly  qualified  and  is  acting  thereunder.      (Or  state 

facts  regarding  grant  of  Letters  of  Administration. ) 


That  your  Petitioner  is   interested  in  the  estate  of  the  said  deceased  by 
reason  of  the  following  facts  :     ( Here  state  facts  showing  interest. ) 


That  the  said  letters  issued  as  aforesaid  to  the  said  E.  F.  should  be  revoked 
for  the  following  reasons:  (Here  set  forth  the  reasons  for  the  application  as 
set  forth  in  section  2685  of  the  Code  of  Civil  Procedure  and  the  facts  concern- 
ing the  same. ) 


Wherefore,  your  Petitioner  prays,  that  an  order  of  this  Court  may  be  made 
revoking  the  said  letters  heretofore  issued  and  that  a  citation  may  issue  to 
the  persons  entitled  thereto. 

(Add  verification.) 
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ORDER  TO  FILE  ACCOUNT  OR  THAT  LETTERS  BE 

REVOKED. 

[IT  556,  §§  812,  2685] 
At  a  Term  of  the  Surrogate's  Court,  held  in  and  for  the 
County  of  Rensselaer,  in  the  City  of  Troy,  New  York, 
on  the  20th  day  of  March,  1907. 

Present,  Hon.  Willis  E.  Heaton,  Surrogate. 


In  the  matter  of  the  application  of  the 
Lawyers'  Surety  Company  of  New  York 
to  be  released,  from  responsibility  on  ac- 
count of  any  future  breach  of  the  condi- 
tion of  the  bond  of  Marie  Gill  as  Adminis- 
tratrix c.  t.  a.  of 


MARY  MANNINQ, 

Deceased. 


A  motion  having  been  heretofore  made  by  The  Lawyers'  Surety  Company  of 
New  York,  for  an  order  relieving  the  said  Lawyers'  Surety  Company  of  New 
York  from  further  liability  as  surety  for  the  acts  or  omissions  of  Marie  Gill, 
as  administratrix  c.  t.  a.  of  Mary  Manning,  deceased,  and  that  the  said 
Marie  Gill  be  required  to  furnish  new  surety  or  sureties,  and  to  account  as 
such  administratrix  c.  t.  a,,  in  conformity  with  section  812  of  the  New  York 
Code  of  Civil  Procedure,  and  the  Court  having  read  and  filed  the  notice  of 
motion  and  the  Petition  of  The  Lawyers'  Surety  Company  of  New  York,  veri- 
fied the  28th  day  of  February,  1907,  and  the  affidavit  of  Parker  L.  Woodward, 
verified  the  11th  day  of  March,  1907,  showing  due  and  timely  service  of  a  copy 
of  the  said  notice  of  motion  and  the  Petition  on  the  said  Marie  Gill,  and  said 
motion  having  come  regularly  on  to  be  heard  on  the  20th  day  of  March,  1907, 
and  after  hearing  R.  Waldo  MacKewan,  Esq.,  of  counsel  for  the  said  Lawyers' 
Surety  Company  of  New  York,  the  Petitioner  herein  in  support  of  said  motion 
and  no  one  appearing  in  opposition  thereto  and  due  deliberation  having  been 
had,  it  is,  on  motion  of  William  H.  Estwick,  Esq.,  attorney  for  The  Lawyers' 
Surety  Company  of  New  York, 

Ordered,  that  the  said  Marie  Gill,  as  administratrix  c.  t.  a.  of  Mary 
Manning,  deceased,  file  with  this  Court  within  five  days  after  the  entry 
of  this  order,  a  new  bond  in  the  sum  of  five  thousand  two  hundred  ($5,200) 
dollars,  conditioned  for  the  faithful  discharge  of  her  duties  as  such  admin- 
istratrix c.  t.  a.,  said  bond  to  be  approved  as  to  form  and  sufficiency  by  this 
Court,  and  upon  the  filing  of  said  new  bond  that  a  decree  be  entered  without 
further  notice  to  the  said  Marie  Gill,  releasing  the  said  The  Lawyers'  Surety 
Company  of  New  York  from  liability  upon  the  bond  of  said  Marie  Gill  as 
such  administratrix  c.  t.  a.  as  aforesaid,  for  any  subsequent  act,  neglect  or 
default  of  the  said  Marie  Gill  and  directing  the  said  Marie  Gill  to  render  and 
settle  her  account  as  such  administratrix  c.  t.  a.  to  and  including  the  date  of 
such  decree  and  to  file  .such  account  within  twenty  days  after  the  entry  and 
service  of  a  copy  of  said  decree,  and  it  is 
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FurtKer  Ordered,  that  unless  the  said  Marie  Gill  file  such  bond  with  such 
surety  or  sureties  hereinbefore  specified,  a  decree  be  entered  without  further 
notice  to  her  revoking  and  cancelling  the  appointment  of  said  Marie  Gill  as 
such  administratrix  c.  t.  a.  and  requiring  her  to  account  as  such  adminis- 
tratrix c.  t.  a.  and  file  such  accottnt  within  twenty  days  after  the  entry  and 
service  of  a  copy  of  said  decree. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  92. 
ORDER  REVOKING  LETTERS. 

[IF  559,   §§  812,  2685] 

At  a  Term  of  the  Surrogate's  Court,  held  in  and  for  the 
County  of  Rensselaer,  in  the  City  of  Troy,  New  York, 
on  the  9th  day  of  May,  1907. 


Present,  Hon.  Willis  E.  Heaton,  Surrogate. 


In  the  matter  of  the  application  of  the 
THE  LAWYERS'  SURETY  COMPANY 
OF  NEW  YORK,  to  be  released  from  re- 
sponsibility on  account  of  any  further 
breach  of  the  condition  of  the  bond  of 
MARIE  GILL,  as  Administratrix  c.  t.  a.  of 

MARY  MANNING, 

Deceased. 


Upon  reading  ar.d  filing  the  order  duly  made  by  the  above-named  Court  in 
the  above-entitled  proceeding,  on  the  20th  day  of  March,  1907,  and  entered  and 
filed  in  the  office  of  the  Clerk  of  said  Court  on  the  same  day,  directing  Marie 
Gill,  as  administratrix  c.  t.  a.  of  Mary  Manning,  deceased,  to  file  a  new 
bond  in  the  sum  of  five  thousand  two  hundred  ($5,200)  dollars,  with  this 
Court  within  five  days  after  the  entry  of  said  order  conditioned  for  the 
faithful  discharge  of  her  duties  as  such  administratrix  c.  t.  a.  and  in  case 
of  the  failure  of  the  said  Marie  Gill  to  file  such  new  bond  within  the  time 
hereinbefore  specified,  a  decree  be  entered  without  further  notice  to  her  revok- 
ing and  cancelling  the  appointment  of  the  said  Marie  Gill,  and  to  file  such 
account  within  twenty  days,  and  upon  certification  of  the  Clerk  of  the  Surro- 
gate's Court  of  Rensselaer  County,  proving  to  my  satisfaction  that  no  bond 
has  been  filed  herein  pursuant  to  said  order,  now,  on  motion  of  William  H. 
Estwick,  attorney  for  The  Lawyers'  Surety  Company  of  New  York,  the  Peti- 
tioner herein,  it  is 

Ordered,  that  the  appointment  of  Marie  Gill,  as  administratrix  c.  t.  a. 
of  Mary  Manning,  deceased,  be  and  it  hereby  is  revoked,  and  it  is 
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Further  Ordered,  that  said  Marie  Gill  account  for  all  her  acts  and  pro- 
ceedings as  administratrix  c.  t.  a.  of  Mary  Manning,  deceased,  to  and  includ- 
ing the  date  of  this  decree,  and  file  such  account  with  the  Clerk  of  this  Court 
within  twenty  days  from  the  entry  and  service  of  a  copy  of  this  decree. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  93. 

ORDER   FOR  PUBLICATION   OF   NOTICE   TO   CRED- 
ITORS (NEW  YORK  COUNTY). 

[IT  714,  §  27181 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of 

New  York,  on  the day  of ,  in  the  year 

one  thousand  nine  hundred  and 

Present,  Hon ,  Surrogate. 

In  the  matter  of  the  estate  of 

Deceased. 


On    application    of setting    forth    that appointed    the 

of  said  deceased,  and  that desirous  of  giving  such  notice 

to  the  creditors  of  said  deceased  to  present  their  claims  as  is  authorized  by 
law,  and  praying  that  the  Surrogate  would  make  an  order  directing  such 
notice  published  in  such  newspapers  as  he  might  deem  necessary  to  give  notice 
to  said  creditors. 

It  is  Ordered,  that  said insert  a  notice,  once  in  each  week  for 

six  months,  in  the  New  York  Law  Journal  and  also  in  the requiring 

all  persons  having  claims  against  said  deceased  to  present  the  same,  with  the 

vouchers  thereof,  to  said at  a  place  to  be  specified  in  such  notice, 

on  or  before  a  day  therein  mentioned,  which  shall  be  at  least  six  months  from 
the  day  of  the  first  publication  of  said  notice. 


Surrogate. 


125 Y  FoEMs.  No.  95 

FORM  No.  94. 
NOTICE  TO  CREDITORS  TO  PRESENT  CLAIMS. 

[U  718,  §  2718] 


In  the  matter  of  the  estate  of 

Deceased. 


In  Pursuance  of  an  Order  of  Hon.  Willis  E.  Heaton,  Surrogate  of  the  County 
of  Rensselaer,  notice  is  hereby  given,  according  to  law,  to  all  persons  having 

claims  against ,  late  of  the of ,  in  said  Countj^, 

deceased,  that  they  are  required  to  exhibit  the  same,  with  vouchers  thereof,  to 

the  subscriber ,  at place  of  transacting  business  as , 

etc.,  of  said  deceased,  at in  the of on  or  before 

the day  of ,  19. . . 

Dated,  Troy,  N.  Y.,  ,  l&... 


Administrator  or  Executor. 


FORM  No.  95. 

AFFIDAVIT  TO  ATTACH  TO  CLAIM  BEFORE 
PRESENTING. 

[IF  717,  §  2718] 


STATE    OF    NEW   YORK, 
County  op  Rensselaer 


of  the of in  said  County,  being  duly  sworn, 

says  the  annexed  claim  against ,  deceased,  is  justly  due  and  owing 

to from  the  estate  of  said  deceased,  that  no  payments  have  been 

made  thereon,  and  that  there  are  no  offsets  against  the  same  to  the  knowledge 
of  this  deponent. 


Sworn  to  before  me  this 
day   of ,    19 


.}• 
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FORM  No.  96. 

APPLICATION  FOR  APPOINTMENT  OF  APPRAISERS 
—  ORDER  —  NOTICE. 

n  680,  §  2711] 
SURROGATE'S  COURT,  County  of  New  Yoek. 


In  the  matter  of  the  estate  of 

Deceased. 


To  the  Hon ,  Surrogate. 

Application  is  hereby  made  by ,  of  the  estate  of  said  deceased,  to 

have  appraisers  appointed  to  estimate  and  appraise  the  personal  property 
of  said  deceased,  which  consists  of 

On  the  foregoing  application  of ,  of  the  estate  of  said  deceased,  to 

have  two  disinterested  persons  appointed  to  estimate  and  appraise  the  per- 
sonal property  of  said  deceased. 

It  is  Ordered,  that be  and  they  are  hereby  appointed  such  ap- 
praisers; and  they  are  hereby  authorized  and  required  to  truly,  honestly  and 
impartially  appraise  the  personal  property  of  said  deceased  which  shall  be 
exhibited  to  them,  according  to  the  best  of  their  knowledge  and  ability. 


NOTICE  OF  APPRAISEMENT. 

[If  680,  §  2711] 
To  the  legatees  and  next  of  kin  of ,  deceased. 


STATE    OF    NEW    YORK, 
Rensselaee  County, 


•} 


Take  Notice,  that  the  subscriber,  with  the  appraisers  duly  appointed,  will 

attend  at  the   late   dwelling-house   of  the   said  deceased  in  the of 

,   in   the   said   County,   on   the day   of ,    19 ... ,   at 

ten  o'clock  in  the  forenoon  of  that  day,  to  estimate  and  appraise  the  personal 
property  of  the  said  deceased,  and  with  the  aid  of  said  appraisers  take  an 
inventory  thereof. 

Dated,   ,  19 . . . 
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FORM  No.  97. 

INVENTORY  CONTAINING  OATHS  OF  APPRAISERS  — 
AFFIDAVIT  AS  TO  FEES  —  AFFIDAVIT  OF  REPRE- 
SENTATIVES, ETC. 

[1[  C80,  §  2711] 
SURROGATE'S  COURT,  Rensselaeb  Countt. 


In  the  matter  of  the  estate  of 

Deceased. 


This  is  to  Certify  that,  in  pursuance  of  an  order  made  by  this  Court  in  the 

above-entitled  proceeding,    and were   duly  appointed  the 

appraisers  of  the  personal  property  of  the  above-named  deceased. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  afiixed  the  seal 
[L.  s.]       of  this  Court,  this day  of ,  19 . . . 


Clerk  of  the  Surrogate's  Court. 

STATE    OF    NEW   YORK," 
Rensselaeb  County, 


.}. 


I, ,  duly  appointed  one  of  the  appraisers  by  the  Surrogate's  Court 

of  the  said  County  of  Rensselaer,  do  swear  that  I  will  truly,  honestly  and  im- 
partially appraise  the  personal  property  of ,  the  above-named  de- 
ceased, which  shall  be  exhibited  to  me,  according  to  the  best  of  my  knowledge 
and  ability. 


Appraiser. 

-l 
day  of ,    19. 


Sworn  to  before  me  this . . . .  1 
19...    / 


(Follow  with  similar  oath  for  second  appraiser.) 

INVE'MTORY. 
A  true   and  perfect  inventory  of  all   the   goods,   chattels   and  credits   of 

,  deceased,  made  after  notice  duly  given,  in  the  presence  of  such 

of  the  parties  interested  as  attended,  by  the of  the  estate  of  the 

said  decedent  with  the   aid  of and ,  both  of  Rensselaer 

County,  duly  appointed  and  sworn  as  appraisers  of  the  personal  property  of 
said  decedent. 

I.   (Articles   of  property  set  apart  for  the  widow  or   widower  or  minor 
children.    Enumerate  articles  of  property  to  be  set  apart,  but  state  no  value.) 
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II.  (Each  article  must  be  appraised,  and  must  be  household  furniture  only.) 

III.  (Household  furniture,  provisions,  money  or  other  personal  property. 
Each  article  must  be  appraised.) 

INVENTORY  OF  ASSETS. 


We  do  hereby  certify  that  in  pursuance  of  our  appointment  and  oath  as 

appraisers  of  the  personal  property  of ,  deceased,  we  have  made  the 

foregoing  inventory  and  have  signed  duplicate  copies  thereof. 

Dated,   ,  19.  .. 


STATE   OF   NEW   YORK,   "i 
Eensselaee  County,        j 

I,  ,  one  of  the  appraisers  appointed  to  make  an  appraisal  of  the 

personal  property  of ,  deceased,  do  swear,  that  in  making  said  ap- 
praisal, I  was  actually  employed days,  and  that  my  expenses  actually 

and  necessarily  incurred  amounted  to dollars. 


Sworn  to  before  me  this . . 
day   of ,    19.  . 


} 


}• 


(Follow  with  similar  affidavit  of  second  appraiser.) 

STATE   OF   NEW   YORK, 
Rensselaer  County, 

I, ,  of  the  estate  of ,  late  of  the of , 

in  said  County,  deceased,  do  swear  that  the  foregoing  inventory  is  in  all 
respects  just  and  true;  that  it  contains  a  true  statement  of  all  the  personal 
property  of  the  said  decedent,  which  has  come  to  my  knowledge  and  particu- 
larly of  all  money,  bank  bills  and  other  circulating  medium  belonging  to  the 
said  decedent,  and  of  all  just  claims  of  the  said  decedent  against  me,  according 
to  the  best  of  my  knowledge,  and  that  at  least  five  days  prior  to  the  making 
thereof,  the  notice  of  the  said  appraisal,  hereto  annexed,  was  duly  served  on 
each  of  the  legatees  and  next  of  kin  of  the  said  decedent  residing  in  said 
Rensselaer  County,  and  was  posted  in  three  of  the  most  public  places,  in  the 
of therein. 


Sworn  to  before  me  this  •  •  •  1 
day  of ,  19.  .  .  J 
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FORM  No.  98. 
PETITION  FOR  ORDER  TO  FILE  INVENTORY. 

[U  709,  §  2716] 
(Title.) 

To  the  Surrogate's  Court  of  Rensselaer  County: 

The  Petition  of  Margaret  Marther,  of  the  Village  of  Hoosiek  Falls,  in  the 
County  of  Rensselaer  and  State  of  New  York,  respectfully  shows,  that  your 
Petitioner  is  a  legatee  of  Ann  Gallagher,  deceased,  and  that  there  is  justly 
due  to  your  Petitioner  from  said  estate  a  specific  legacy  of  $300. 

Your  Petitioner  further  shows,  that  Letters  of  Administration  with  the  will 
annexed  of  all  and  singular  the  goods,  chattels  and  credits  of  the  said  Ann 
Gallagher,  deceased,  were,  on  the  18th  day  of  December,  1904,  granted  by  the 
Surrogate  of  the  County  of  Rensselaer  to  Theresa  Madden,  a  daughter  of  said 
Ann  Gallagher;  that  more  than  three  months  have  elapsed  since  the  granting 
of  said  letters,  and  that  the  said  Theresa  Madden  has  failed  to  return  an  in- 
ventory of  the  personal  property  of  the  said  estate,  and  that  the  said  Theresa 
Madden  has  not  obtained  a  further  allowance  of  time  to  do  so. 

And  your  Petitioner  further  prays  that  an  order  may  be  made  directing 
the  issuance  of  a  Citation  to  show  cause  why  an  inventory  of  the  goods,  chat- 
tels and  credits  which  were  of  Ann  Gallagher,  late  of  the  Town  of  Hoosiek, 
deceased,  should  not  be  made  and  filed  in  this  Court. 

Dated,    ,   19... 

MARGARET  MARTHER. 
{ Verification. ) 

Note. —  This  form  may  be  used  for  the  purpose  of  procuring  the  flUng  of  an 
amended  or  further  inventory  by  making  the  proper  changes. 


FORM  No.  99. 

PETITION    FOR   EXAMINATION   OF  PERSON   AS   TO 
POSSESSION  OF  PROPERTY. 

n  671,  §  2707] 

SURROGATE'S  COURT,  County  of  Rensselaee. 


In  the  matter  of  the  estate  of 

PATRICK  CAVANAUGH, 

Deceased. 

The  Petition  of  Annie  B.  Cavanaugh  of  Troy,  N.  Y.,  respectfully  shows: 
I.  That  she  is  the  sole  executrix  of  the  last  Will  and  Testament  of  Patrick 
Cavanaugh,  late  of  the  City  of  Troy,  N.  Y.,  deceased,  and  that  letters  testa- 
mentary were  issued  to  your  Petitioner  by  this  Court  on  the  19th  day  of 
February,  1907. 
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II.  Your  Petitioner  further  shows,  on  information  and  belief,  that  certain 
personal  property  consisting  of  two  certain  certificates  of  indebtedness  issued 
by  the  Lawlor  &  Cavanaugh  Company  to  said  Patrick  Cavanaugh  in  his  life- 
time, viz.: 

Certificate  No.  166,  dated  December  31,  1905,  for  the  amount  of  $1,891;  and 
certificate  No.  167,  dated  December  31,  1905,  for  $6,544.71,  and  which  should 
be  delivered  to  your  Petitioner  and  included  in  her  inventory,  is  in  the  posses- 
sion of  and  under  the  control  or  within  the  knowledge  or  information  of  Milo 
E.  Lawlor,  of  the  City  of  Troy,  N.  Y.,  who  withholds  the  same  from  your 
Petitioner,  so  that  the  said  property  cannot  be  inventoried  or  appraised. 

III.  That  your  Petitioner  has  made  diligent  search  and  inquiry  in  regard 
to  said  property  and  is  informed  and  verily  believes,  that  the  same  was  in 
the  possession  of  the  decedent  within  two  years  prior  to  his  death  and  came 
into  the  possession  of  the  said  Milo  E.  Lawlor  at  the  time  and  under  circum- 
stances unknown  to  this  Petitioner. 

IV.  Your  Petitioner  has  demanded  of  the  said  Milo  E  Lawlor  the  delivery 
of  the  said  property,  but  that  the  said  Milo  E.  Lawlor  has  wholly  neglected 
and  refused  to  deliver  the  same  to  your  petitioner. 

Wherefore,  your  Petitioner  prays  for  an  inquiry  respecting  said  property 
so  withheld,  under  article  1  of  title  4  of  chapter  18  of  the  Code  of  Civil  Pro- 
cedure, and  further  prays  that  the  said  Milo  E.  Lawlor,  the  person  hereby 
complained  of,  may  be  cited  to  attend  such  inquiry  and  be  examined  accord- 
ingly, and  that  your  Petitioner  have  such  other  and  further  relief  in  the 
premises  as  may  be  just. 

ANNIE   B.   CAVANAUGH, 

(Verification.)  Petitioner. 


FORM  No.  100. 
ORDER  TO  ATTEND  AND  CITATION. 

[If  672,  §  2708] 
(Title.) 

To  Milo  E.  Lawlor:  Greeting. 

You  are  hereby  cited  and  required  personally  to  be  and  appear  before  the 
Surrogate  of  the  County  of  Rensselaer,  in  our  Surrogate's  Court  in  the  City 
of  Troy,  in  said  County,  on  the  8th  day  of  May,  1907,  at  ten  o'clock  in  the 
forenoon  of  that  day,  to  attend  the  inquiry  concerning  personal  property 
belonging  to  the  estate  of  Patrick  Cavanaugh,  late  of  Troy,  N.  Y.,  deceased, 
alleged  to  be  in  your  possession  or  control,  and  to  be  examined  personally  in 
respect  to  the  same. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  our  said 
[L.  s.]       Surrogate  to  be  hereunto  affixed. 

Witness,  Willis  E.  Heaton,   Surrogate   of  said  County  at  the  City  of 
Troy,  this  6th  day  of  May,  1907. 

WILLIS  E.  HEATON, 

Surrogate. 

Note. —  Citation  to  show  cause  in  tlie  usual  form  inserting  the  foregoing  re- 
quirement to  attend  and  be  examined,  but  omitting  the  requirement  "  to  show  cause." 
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FORM  No.  loi. 

PETITION  TO   COMPROMISE  CAUSE  OF  ACTION 
PROSECUTED  UNDER  LIMITED  LETTERS. 

[H  469',  §  2664] 

SUPREME  COURT,  Renssblaeb  CotrNTT. 


In  the  matter  of  the  application  of  MARTHA 
JANE  McGEKNISS,  as  administratrix  of 
the  goods,  chattels  and  credits  of  JAMES 
W.  MoGENNISS,  deceased,  for  leave  to 
compromise  a  disputed  claim. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of  Martha  Jane  McGenniss,  above-named,  respectfully  shows: 

I.  That  James  W.  McGenniss,  deceased,  your  Petitioner's  intestate,  on  or 
about  November  1,  1898,  while  in  the  employ  of  the  New  York  Central  and 
Hudson  River  Bridge  Company,  was  killed  in  a,  collision  of  trains  of  the 
Boston  and  Albany  Railroad  Company  at  or  near  Rensselaer,  in  the  County 
of  Rensselaer,  in  this  State. 

II.  Your  Petitioner  thereafter  made  application  to  this  Court  for  limited 
letters  of  administration  upon  the  goods,  chattels  and  credits  which  were 
of  said  James  W.  McGenniss,  deceased,  who  died  intestate,  for  the  purpose  of 
bringing  an  action  to  recover  damages  for  such  death  against  said  railroad 
company  upon  the  ground  that  the  same  was  caused  by  the  negligence  of  said 
company,  and  on  said  application  your  petitioner  filed  a  bond  for  $400  on  or 
about  the  30th  day  of  January,  1899. 

III.  Thereafter  such  proceedings  were  had  and  taken  that  limited  letters  of 
administration  of  the  goods,  chattels  and  credits  of  said  deceased  were  issued 
to  your  Petitioner  on  or  about  the  30th  day  of  January,  1899,  authorizing  and 
empowering  her  to  enforce  the  collection  of  and  to  being  an  action  against 
said  railroad  company  upon  said  claim  under  the  statute.  That  said  action 
was  duly  commenced  by  your  Petitioner  through  Countryman,  DuBois  & 
Bevans,  her  attorneys,  against  said  company,  by  the  service  of  a  summons 
and  complaint.  That  the  said  company  duly  appeared  in  said  action  and 
served  an  answer  through  Gardenier  &  Smith,  Esqrs.,  of  Chatham,  its  attor- 
neys, and  has  since  up  until  this  time,  vigorously  contested  said  claim  and 
suit  upon  the  ground  that  the  said  death  was  not  caused  by  the  negligence 
of  the  said  company  defendant,  and  upon  the  further  ground  that  the  death 
of  said  intestate  was  caused  or  contributed  to  by  his  own  negligence  and 
carelessness. 

Negotiations  have  been  entered  into  with  a  view  of  settling  said  claim  and 
action  with  said  railroad  company,  and  as  your  Petitioner  is  informed  by  her 
said  attorneys,  said  company  has  offered  the  sum  of  $4,500  in  full  settlement 
and  discharge  of  said  claim  and  suit. 
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IV.  That  as  your  Petitioner  is  advised  by  her  said  attorneys  there  is  some 
uncertainty  as  to  whether  she  would  be  finally  successful  in  said  action,  and 
uncertainty  as  to  the  amoimt  of  damages  which  might  be  awarded  to  her 
as  such  administratrix  in  the  event  of  her  success  upon  a  trial  of  this  action. 
That  she  is  informed  and  believes  that  the  said  sum  of  $4,500  is  the  highest 
amount  that  the  said  company  will  oSer  or  give  under  any  circumstances  to 
settle  and  compromise  said  claim  and  action  before  trial.  That  Petitioner  is 
advised  by  her  counsel  that  said  compromise  and  settlement  would  be  advan- 
tageous to  her  interest  individually  and  as  such  administratrix,  and  is  desirous 
of  accepting  the  same.  That  said  deceased  left  him  surviving  besides  his 
widow  three  children,  all  of  whom  are  minors.  That  said  widow  and  children 
are  in  need  of  the  proceeds  of  said  compromise;  that  said  widow  and  children 
have  no  other  moneys  or  means  of  support  except  what  they  earn  themselves. 

WHEREFORE,  your  Petitioner  prays  for  an  order  of  the  Surrogate  author- 
izing her  as  such  administratrix  to  compromise,  settle  and  compound  said 
claim  against  the  Boston  and  Albany  Railroad  Company  and  to  discharge 
and  release  said  company  from  the  said  suit  and  claim  for  the  sum  of  four 
thousand  five  hundred  dollars  ($4,500),  and  to  discontinue  said  action,  and 
that  the  restriction  contained  in  her  letters  of  administration  be  removed. 

Dated,  Albany,  N.  Y.,  May  17,  1902. 

MARTHA  J.  McGENTSriSS, 
(Add  verification.) 


AFFIDAVIT. 

SURROGATE'S  COURT,  Rensselaer  County. 
(Title.) 


STATE    OF   NEW   YORK 
CiTT  AND  County  of  Albany. 


■■}• 


Pierre  E.  DuBois  being  duly  sworn  says  that  he  is  one  of  the  attorneys  for 
the  above-named  Petitioner  in  her  action  against  the  Boston  and  Albany 
Railroad  Company  to  recover  damages  for  the  death  of  said  deceased  intes- 
tate and  has  had  personal  charge  of  said  litigation  since  the  commencement 
thereof.  That  in  negotiations  for  a  settlement  of  said  suit  and  claims  the 
defendant  has  offered  the  sum  of  $4,500  in  full  settlement,  discharge  and 
release  of  said  claim.  That  deponemt  is  informed  and  verily  believes  from 
his  knowledge  of  the  case  and  from  his  experience  in  conducting  negotiations 
for  settling  cases  with  the  same  defendant  that  said  sum  is  the  highest  that 
said  company  would  offer  to  settle  and  compromise  said  claim  and  suit.  That 
owing  to  the  uncertainty  of  plaintiflf's  success  and  of  the  amount  she  would 
recover  as  such  administratrix  as  damages  in  the  event  of  success,  and  becausa 
of  deponent's  knowledge  of  the  facts  and  acquaintance  with  the  law  appli- 
cable to  this  case,  with  which  he  is  familiar,  he  verily  believes  that  to  accept 
said  offer  by  way  of  compromise  would  be  beneficial  and  advantageious  to  the 
plaintiff  as  such  administratrix  and  for  the  benefit  of  said  estate.    Deponent's 
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said  firm  have  conducted  negotiations  for  a  settlement  and  have  secured  said 
offer  to  be  made  by  said  defendant  company.  Deponent's  firm,  as  plaintiif's 
attorneys  and  as  counsel  for  said  administratrix,  have  advised  said  adminis- 
tratrix to  accept  said  offer  in  compromise  and  settlement  and  to  compound 
said  suit  and  claim  for  the  said  sum. 

PIERRE  E.  Dubois. 

Subscribed  and  sworn  to  before  me  ~| 
this   16th  day  of  May,   1902.        f 

L.  M.  LuBY, 
Notary  Public,  Albany  Co.,  N.  Y. 


FORM  No.  102. 

ord2:r  to  compromise  and  receive  payment. 

[H  469>,   §  2664] 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
Rensselaer,  on  the  27th  day  of  May,  1902,  at  the  Court 
House  in  the  City  of  Troy,  N.  Y. 

Present,  Hon.  Willis  E.  HEAibN,  Surrogate. 

In  the  matter  of  the  application  of  MARTHA 
JANE  McGEKNISS,  as  administratrix  of 
the  goods,  chattels  and  credits  of  JAMES 
W.  MoGENNISS,  deceased,  for  leave  to 
compromise  a  disputed  claim. 

On  reading  and  filing  the  petition  of  Martha  Jane  McGenniss,  as  adminis- 
tratrix, etc.,  of  James  W.  McGenniss,  duly  verified  by  her  May  17,  1902,  and 
the  affidavit  of  Pierre  E.  DuBois,  one  of  the  firm  of  Countryman,  DuBois  & 
Bevans,  attorneys  for  said  Petitioner,  in  the  action  hereinafter  referred  to, 
verified  May  16,  1902,  and  it  satisfactorily  appearing  to  me  therefrom  that 
there  is  good  and  sufficient  cause  for  allowing  the  said  administratrix  to  com- 
pound and  compromise  a,  disputed  claim  made  by  her  against  the  Boston  and 
Albany  Railroad  Company,  for  four  thousand  five  hundred  dollars  ($4,500), 
the  said  terms  of  compromise  therein  named,  and  it  appearing  that  said  com- 
promise would  be  advantageous  to  said  estate,  and  the  said  terms  being  ap- 
proved of,  it  is 

Ordered,  that  the  said  administratrix  be,  and  she  is  hereby,  authorized  to 
accept  four  thousand  five  hundred  dollars  ($4,500)  as  a  full  settlement,  release 
and  discharge  of  the  claim  made  and  the  suit  brought  by  her  as  such  adminis- 
tratrix, to  recover  damages  for  the  death  of  the  said  James  W.  McGenniss, 
deceased,  against  the  Boston  and  Albany  Railroad  Com.pany,  and  to  release 
and  discharge  said  claim. 

80 


2fo.  103  FoEMS.  1266 

And  the  said  administratrix  having  filed  further  and  additional  security  to 
the  satisfaction  of  the  Surrogate,  it  is 

Further  Ordered,  that  the  restriction  contained  in  her  letters  of  adminis- 
tration be  and  the  same  hereby  is  removed  and  vacated. 

WILLIS  E.  HEATON, 

Burro  gate. 


FORM  No.  103. 

PETITION  FOR  AUTHORITY  TO  TRANSFER  SECURI- 
TIES TO  REPRESENTATIVE  INDIVIDUALLY. 

SURROGATE'S  COURT,  CoiTNTr  of  Rensseiaeb. 


In  the  matter  of  the  estate  of 

MIRIAM  L.  WALSH, 

Deceased. 


To  the  Surrogates  Court  of  Rensselaer  County: 

The  Petition  of  Maria  L.  Walsh  residing  in  the  said  City  of  Troy,  County  of 
Rensselaer,  respectfully  shows  that  Miriam  L.  Walsh,  late  of  the  City  of  Troy, 
died  at  Saranac  Lake,  N.  Y.,  on  or  about  the  8th  day  of  July  1905. 

That  subsequently,  on  the  13th  day  of  December,  1905,  letters  of  adminis- 
tration were  issued  by  the  Surrogate's  Court  of  Rensselaer  County  on  the 
estate  of  said  deceased  to  your  petitioner  the  mother  of  deceased.  That  said 
Miriam  L.  Walsh  left  her  surviving,  your  petitioner,  her  mother,  and  a  sister, 
Eleanor  B.  Walsh,  and  a  brother,  Theodore  B.  Walsh,  all  residing  in  Troy, 
N.  Y. 

That  the  entire  estate  of  the  said  Miriam  L.  Walsh  consisted  of  six  shares 
of  stock  in  the  Pennsylvania  Railroad  Company  of  the  value  of  about  $900. 

That  said  Eleanor  B.  Walsh  and  Theodore  B.  Walsh  have  sold,  assigned 
and  transferred  to  your  petitioner  all  their  right,  title  and  interest  in  and 
to  the  estate  of  said  deceased  and  that  your  petitioner  is  now  the  only  party 
who  has  any  interest  in  the  estate  of  said  deceased  and  is  the  sole  owner 
thereof. 

That  your  Petitioner  further  says  that  she  is  desirous  of  having  said  six 
shares  of  stock  standing  on  the  books  of  the  Pennsylvania  Railroad  Company 
in  the  name  of  Miriam  L.  Walsh  assigned  and  transferred  to  herself  in- 
dividually. That  it  is  contrary  to  the  custom  of  said  Pennsylvania  Railroad 
Company  to  transfer  stock  from  the  name  of  the  decedent  to  the  individual 
name  of  an  administratrix  without  an  order  of  the  Court  having  jurisdiction 
of  the  estate  of  deceased. 

Whereof  your  Petitioner  prays  for  an  order  allowing  her  to  transfer  as 
administratrix  said  six  shares  of  stock  from  the  name  of  th<»  decedent  to  the 
individual  name  of  your  Petitioner. 

Dated,  Troy,  N.  Y.,  this day  of  November,  1906. 

MARIA  L.  WALSH. 
(Add  verification.) 
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ORDER  THEREON. 

SURROGATE'S  COURT,  County  of  Rensseiaeb. 


In  the  matter  of  the  estate  of 
MIRIAM  L.  WALSH, 

Deceased. 


On  reading  and  filing  the  petition  of  Maria  L.  Walsh,  administratrix  of 
Miriam  L.  Walsh,  deceased,  verified  on  the '17th  day  of  November,  1906,  pray- 
ing for  an  order  authorizing  her  as  administratrix  to  transfer  six  shares  of 
stock  of  the  Pennsylvania  Railroad  Company  standing  in  the  name  of  Miriam 
L.  Walsh  to  herself  individually. 

Ordered,  that  the  said  Maria  L.  Walsh,  as  administratrix  of  the  estate  of 
Miriam  L.  Walsh,  is  hereby  authorized  to  transfer  said  six  shares  of  stock 
in  the  Pennsylvania  Railroad  Company  standing  in  the  name  of  Miriam  L. 
Walsh  to  herself  individually. 

Dated,  Nov.  20,  1906. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  104. 


CERTIFICATES   TO    ACCOMPANY   TRANSFER   OF 
MORTGAGE  ON  WESTERN  LAND. 


STATE  OF  NEW  YORK, 

COUNTT   OF , 


}• 


In  Surrogate's  Court: 

I,   ,  Clerk  of  the  Surrogate's  Court  of  said  County 

of ,  which  court  is  a  Court  in  which,  according  to  the 

laws  of  the  State  of  New  York,  Wills  are  proven  and  admitted  to  probate 
and  Letters  Testamentary  thereon  issued,  do  hereby  certify,  that  I  have  com- 
pared the  foregoing  and  annexed  copy  of  Letters  Testamentary  upon  and  under 

the  Will  of ,  late  of  the  City  of ,  N.  Y., 

deceased,  and  the  appointment  of as  executor  of  said  Will 

with  the  original  record  thereof  remaining  in  this  Court  and  recorded  in  this 

Court  on  the day  of ,  19.  .,  in  book  of  Surrogate's  records. 

No at  page ,  and  that  said  copy  is  a  correct  transcript  of  said 

original  record  and  of  the  whole  thereof.  Said  Court  is  a  Court  of  record, 
and  I  am  the  custodian  of  the  records  of  said  Court. 

I  further  certify  that  I  have  compared  the  foregoing  and  annexed  copy  of 

qualification  of  said ,  as  said  Executor  of  said  Will  of , 

deceased,  with   the  original  record  thereof  now  on   file  in  said  Surrogate's 
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Court  and  oiEce  and  that  the  same  i3  a  correct  transcript  thereof  and  of  the 
whole  of  said  original  record. 

And  I  further  Certify  that  the  Letters  Testamentary  issued  on  the  estate 

of were  in  full  force  and  eflFect  on  the day  of 

and  are  still  in  full  force  and  cfTect  and  unrevoked. 

In  Testimony  Whereof,  I  have  hereunto  subscribed  my  name  and  the 
[L.  S.]     seal  of  said  Court  this day  of ,  19 .  . 


STATE  OF  NEW  YORK, 
County  of  Rensselaer 


:[■ 


Clerk  of  the  Surrogate's  Court. 


In  the  Surrogate's  Court  of  Rensselaer  County: 

I,   ,  Judge  of  the  Surrogate's  Court  of  the  County  of  Rensselaer, 

in  the   State  aforesaid,   and  presiding  magistrate  thereof,   do  hereby  certify 

that ,  who  signed  the  foregoing  certificate  dated , 

19 ... ,  was  on  said  date  and  now  is  the  Clerk  of  said  Surrogate's  Court  of 

the  County  of and  the  Custodian  of  the  Records  of  said  Court,  and 

that  the  foregoing  certificate  by  Mm  subscribed  is  in  due  form. 

I  do  hereby  certify  that  the  signature  of  the  said ,  attached  to 

the  foregoing  certificate  is  in  the  genuine  handwriting  of  the  said , 

and  that  he  is  authorized  by  the  law  to  certify  to  copies  of  records  of  said 
Surrogate's  Court. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  seal  of  the 
said   Surrogate's    Court   in   the   County   and   State   aforesaid  this 
[L.  s.]      day  of ,  19.  .  . 


STATE    OF    NEW    YORK, 
County  op  Rensseiaei 


)RK,    \sg_. 

IR,  J 


Surrogate, 


In  the  Surrogate's  Court  of  said  County: 

I,    ,  Clerk  of  the  Surrogate's  Court,  in  and  for  the  County  of 

,  in  said  State,  do  hereby  certify  that is  the  Judge  of 

the  Surrogate's  Court  of  said  County  and  is  the  presiding  magistrate  thereof; 

that  said  Court  is  a  Court  of  Record;  that  the  signature  of to  the 

foregoing  certificate  is  his  genuine  signature  and  is  in  the  genuine  handwrit- 
ing of  ,the  said ;   that  the  seal  affixed  to  the  foregoing  certificate 

is  the  genuine  seal  of  the  said  Surrogate's  Court  of  the  County  aforesaid,  and 
that  I  have  the  care  and  custody  of  the  said  seal  as  Clerk  of  the  said  Court. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  the  seal  of 
the  Court  at  the  City  of  Troy,  in  the  County  and  State  aforesaid 
[L.  s.]     this day  of ,  19. . . 


Clerk  of  the  Surrogate's  Court  of  Rensselaer  County. 


1269  FoEMS.  No.  105 

FORM  No.  105. 
PETITION  FOR  PAYMENT  OF  FUNERAL  EXPENSES. 

[If  758,  §  2729] 
SURROGATE'S  COURT,  Rensselaer  Cotjntt. 


__  ^ 

In  the  matter  of  the  estate  of 

CORA  WENDELL, 

Deceased. 


To  the  Surrogate's   Court  of  Rensselaer  County: 

Your  petitioner  respectfully  shows  to  the  Court  and  alleges: 

That  Cora  Wendell  died  in  the  City  of  Troy,  Rensselaer  County,  New  York, 
on  August  15,  1905,  leaving  a  Last  Will  and  Testament  which  was  duly 
admitted  to  probate  in  the  Surrogate's  Court  of  Rensselaer  County  on  Sep- 
tember 21,  1905,  and  Letters  Testamentary  were  issued  thereon  to  Henry  H. 
Gabeler,  who  resides  at  514  Main  Street,  Worcester,  Massachusetts,  and  who 
thereupon  duly  qualified  and  is  now  acting  as  the  Executor  of  the  Estate  of 
Cora  Wendell,  deceased. 

That  the  Petition  for  the  Probate  of  the  Will  recited  that  the  property  of 
the  deceased  consisted  of  five  hundred  dollars  ($500)  real  estate,  and  three 
thousand  dollars    ($3,000)   personal  estate. 

That  the  estate  of  Cora  Wendell  is  indebted  to  your  Petitioner,  George 
H.  Blake,  for  funeral  expenses,  for  the  burial  of  the  said  Cora  Wendell, 
on  August  18,  1905,  and  that  thereafter  the  claim  against  said  estate  for 
said  funeral  expenses  was  duly  presented  to  the  Executor. 

That  more  than  sixty  days  have  elapsed  since  the  granting  of  the  said 
Letters  Testamentary,  and  the  said  claim  so  presented,  amounting  to  two 
hundred  nineteen  dollars  ($219),  has  not  been  paid  and  no  part  thereof  has 
been  paid.  That  the  reasonable  charges  for  funeral  expenses  for  said  deceased 
were  two  hundred  nineteen  dollars  ($219),  and  that  said  account  has  been 
presented  to  the   Executor,  and  no  objection  made  thereto. 

Deponent  further  says  that  Hoag  &  Fenster  are  the  attorneys  for  the  said 
Executor,  and  have  promised  from  time  to  time  to  have  the  said  account  paid 
by  their  client,  said  Henry  H.  Gabeler,  and  have  admitted  that  the  said 
Henry  H.  Gabeler  has  more  than  sufBcient  funds  in  his  hands  as  said 
Executor  to  pay  the  said  account  in  full. 

WTherefore,  your  Petitioner  prays  for  an  Order  to  show  cause  and  Citation 
why  the  said  Henry  H.  Gabeler  should  not  be  required  to  pay  your  Petitioner 
two    hundred    nineteen    dollars    ($219)    for   said    funeral    expenses. 

Dated,  Troy,  N.  Y.,  May  14,  1906. 

GEORGE  H.  BLAKE, 

Petiiioner. 
(Add  Verification.) 
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FORM  No.  io6. 

ORDER     FOR     CITATION     AND     SERVICE  —  REPRE- 
SENTATIVE A  NONRESIDENT. 

[If  758,  §  2729] 

At  a  Surrogate's  Court  of  Rensselaer  County,  held  at  the 
Court  House,  in  the  City  of  Troy,  N.  Y.,  on  the  15th  day  of 
May,   1906. 

Present,  Hon.  Willis  E.  Heaton,  Surrogate. 

SURROGATE'S  COURT,  Eensselabb  County. 

\ 

In  the  matter  of  the  estate  of 

CORA  WENDELL, 

Deceased. 


On  reading  and  filing  the  verified  Petition  of  G.  Herbert  Blake,  of  the 
City  of  Troy,  Rensselaer  County,  New  'York,  by  which  it  appears  that  the 
estate  of  Cora  Wendell,  deceased,  is  indebted  to  the  said  G.  Herbert  Blake 
in  the  sum  of  two  hundred  nineteen  dollars  ($219)  for  funeral  expenses  fur- 
nished for  the  said  deceased,  and  that  more  than  sixty  days  have  elapsed  since 
granting  the  Letters  Testamentary  herein    ' 

It  is  Ordered,  that  a,  citation  issue  out  of  this  Court  to  Henry  H.  Gabeler, 
the  Executor  of  the  Last  Will  and  Testament  of  Cora  Wendell,  deceased,  to 
show  cause  before  this  Court  on  May  25,  1906,  at  10  o'clock  in  the  forenoon 
of  that  day  why  an  order  should  not  be  entered  directing  him  to  forthwith 
pay  to  G.  Herbert  Blake,  the  sum  of  two  hundred  nineteen  dollars  ($219)  for 
funeral  expenses  of  said  deceased. 

And  it  furtJ^er  appearing  that  the  said  Henry  H.  Gabeler  is  not  a  resident 
of  the  State,  but  resides  at  Worcester,  Massachusetts,  and  that  Hoag  & 
Fenster,  of  the  City  of  Troy,  Rensselaer  County,  N.  Y.,  are  the  attorneys  for 
the  said  Executor, 

It  is  hereby  Ordered,  that  service  of  this  Order  to  Show  Cause  and  Citation 
may  be  made  by  mailing  copies  of  the  Citation  and  Order,  contained  in  a 
securely  closed  postpaid  wrapper  directed  to  Henry  H.  Gabeler,  514  Main 
Street,  vVorcester,  Mass.,  by  depositing  the  same  in  the  post-office  of  the  City 
of  Troy,  N.  Y.,  on  or  before  May  15,  1906;  and  service  upon  Hoag  &  Fenster, 
as  attorneys  for  said  Executor,  by  delivering  a  copy  thereof  at  the  law  office 
of  said  Hoag  &  Fenster,  on  or  before  May  15,   1906. 

WILLIS  E.  HEATON, 

Surrogate. 
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FORM  No.  107. 

NOTICE  DISPUTING  CLAIM  WITH  OFFER  TO  REFER 
—  STIPULATION  AND  APPROVAL. 

[IF  725,  §  2718] 

SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  the  estate  of 
CORA  WENDELL, 

Deceased. 


To  E.   S.  KiNLOCK: 

You  will  please  take  notice  that  I  doubt  the  justice  and  validity  of  your 
claim  of  $50.00  against  the  above-named  estate  and  I  hereby  dispute  the 
same  and  offer  to  refer  it  under  the  statute  to  some  suitable  and  proper 
person  as  referee,  to  be  approved  by  the  Surrogate,  to  hear  and  determine 
the  same. 
Dated,  January  4,  1906. 

HENRY  H.  GABBLER, 

Executor. 


STIPULATION    AND    AGREEMENT    TO    REFER    THE 
TRIAL  OF  A  DISPUTED  CLAIM. 

cntie.) 

A.  B.  having  presented  a  claim  against  the  estate  of  C.  D.,  and  the  said 
claim  having  been  disputed. 

It  Is  Hereby  stipulated  and  agreed  by  and  between  A.  B.,  the  said  claimant, 
and  D.  E.,  the  (executor  or  administrator)  of  the  estate  of  C.  D.,  that  the  said 
claim,  a  copy  of  which  is  hereto  annexed,  be  and  the  same  is  referred  to 
F.  G.,  Esq.,  Counselor  at  Law,  to  hear,  try  and  determine  the  same. 

Dated 

Signed   (A.  B.) 

Signed   (E.  F.   as   executor   or   adminis- 
trator, etc.) 
(Add  Acknowledgment.) 

I,  W.  E.  H.,  the  Surrogate  of  the  County  of  R.  do  hereby  approve  of  P.  G., 
Esq.,  as  the  sole  referee  to  hear,  try  and  determine  the  aforesaid  claim. 

Dated,   

(Signed)   W.  E.  H., 

Surrogate, 
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FORM  No.  io8. 

CONSENT  THAT  SURROGATE  MAY  TRY   CLAIM  ON 
JUDICIAL  SETTLEMENT. 

[II  736,  §  1822] 
SURROGATE'S  COURT,  Rensseiaek  County. 


In  the  matter  of  the  judicial  settlement  of 
the  accounts  of  the  executors  of  the  estate 
of 

JOHN  DUKE, 

late  of  the  Town  of  Brunswick,  N.  Y., 

Deceased. 


A  claim  having  been  filed  by  the  undersigned,  George  D.  Colby,  against 
the  estate  of  John  Duke,  deceased,  on  or  about  the  27th  day  of  February,  1905, 
for  the  sum  of  sixteen  thousand  two  hundred  and  eighty  dollars  and  eighty- 
two  cents  ($16,280.82),  a  copy  of  which  is  hereto  annexed  and  made  a  part 
hereof;  and  the  undersigned,  Sarah  H.  Duke,  the  Executrix,  and  John  T. 
Betts,  the  Executor  of  said  estate,  having  disputed  the  same; 

It  is  Hereby  Agreed  and  Consented,  by  and  between  the  parties  that  the 
said  claim  may  and  shall  be  submitted  to  the  Surrogate  of  the  County  of 
Rensselaer  for  hearing  and  determination  by  him  upon  the  accounting  of  the 
said  Executrix  and  Executor. 

Dated,  March  17,  1906. 

GEORGE  D.  COLBY,  Claimant, 
JOHN  T.  BETTS,      ] 

o  A  T>  A  IT  Ti    T~.TTT?-T-.     c ^^''•>  Estttte  of  Johti  DuTcB,  Deceased. 
bAKAH  E.  DUi\.E,  j 


FORM  No.  109. 

PETITION    TO     REQUIRE    DETERMINATION    OF 
ALLEGED  CLAIM. 

[IF  718,  §  2718a] 
(Title.) 

To  the  Surrogate  of  the  County  of  Rensselaer: 

The  Petition  of  A.  B.  (as  executor  or  administrator)  of  the  estate  of  C.  D., 
respectfully  shows: 

That  your  Petitioner  is  the  duly  qualified  and  acting  (executor  or  adminis- 
trator) of  the  estate  of  C.  D.,  late  of  E.,  in  said  county.     That  your  Petitioner 
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has  caused  to  be  published  a  notice  to  creditors  of  said  deceased,  requiring 
them  to  present  their  claims  to  him,  and  that  the  due  publication  of  such 
notice  has  been  completed. 

That  one  F.  G.,  of  the  town  of  E.,  in  said  county,  claims  to  be  a  creditor  of 
the  estate  of  the  said  deceased  (or  claims  a,  right  in,  or  lien  upon  an  article 
of  personal  property,  namely  (describe  it),  which  is  in  the  control  and  custody 
of  your  Petitioner ) .  (Or  alleges  that  he  has  a  claim  against  your  Petitioner 
by  reason  of  the  following  facts.)  (Here  briefly  set  forth  the  acts  so  far 
as  known.) 

That  the  .  said  F.  G.  has  not  presented  the  said  alleged  claim  to  your 
Petitioner  in  any  manner  or  form,  but  has  stated  to  several  persons  that  he 
had  such  claim;  that  your  Petitioner  has  requested  the  said  claimant  to 
present  such  alleged  claim  to  him  in  due  form,  in  order  that  he  might  ex- 
amine the  same  and  allow  or  reject  it. 

Whereby  your  Petitioner  prays  that  an  order  may  be  made  directing  the 
said  alleged  claimant  to  present  his  claim  to  the  Surrogate  for  determination 

on  or  before  the day  of ,  19 .  . 

( Verification. ) 

Citation  against  claimant. 

( Citation  in  usual  form  and  add : ) 
Then  and  there  to  present  to  the  Surrogate  of  said  county  for  his  determi- 
nation, in  accordance  with  section  2718a  of  the  Code  of  Civ.  Pro.,  any  and 
all  claims  which  you  may  have  or  claim  to  have  against  the  estate  of 
C.  D.,  deceased,  or  against  A.  B.,  either  individually  or  as  the  executor  or 
administrator  of  the  said  estate,  arising  out  of  or  in  connection  with  the 
said  estate  or  any  claim  which  you  may  claim  to  have  in  the  nature  of  a 
right  in  or  lien  upon  any  personal  property  in  the  custody  of  the  said  A.  B., 
as  such  executor  or  administrator. 

(Continue  as  in  ordinary  citation.) 


FORM  No.  no. 


PETITION  FOR  ORDER  TO  SHOW  CAUSE  WHY  DEBT 
OF  DECEDENT  SHOULD  NOT  BE  PAID. 

[1[  906,  §  2722] 
(Title.) 

The  petition  of ,  a  creditor  of  the  above-named  deceased,  respect- 
fully "hows  to  the  Court: 

That  said died  a  resident  of  the  County  of  Rensselaer,  leaving  a 

last  Will  and  Testament  which  was  duly  admitted  to  probate  in  this  Court, 

and  that  letters  testamentary  were  issued  to  ,  Executor  named  in 

said  Will,  on  the day  of ,  19. . 

That  your  Petitioner  has  a  claim  against  the  said  deceased  which  has  been 
duly  presented  to  said  Executor,  and  that  said  claim  has  not  been  rejected 
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by  him  (or  if  rejected,  and  judgment  obtained,  state  the  facts  concerning  the 
same)  ;   and  that  there  is  now  due  and  owing  to  your  Petitioner  from  the 

estate  of  the  said  deceased  the  sum  of dollars,  being  the  amount  of 

your  Petitioner's  claim  and  interest  from  the day  of ,   19.. 

That  more  than  one  year  has  elapsed  since  letters  testamentary  as  aforesaid 
were  issued  to  said  Executor  out  of  this  Court.  That,  as  your  Petitioner  is 
informed  and  believes,  there  is  money  or  other  personal  property  belonging 
to  the  estate  of  said  deceased  in  the  hands  of  said  Executor  which  is  appli- 
cable to  the  payment  or  satisfaction  of  your  Petitioner's  claim,  and  which 
may  be  so  applied  without  injuriously  affecting  the  rights  of  others  entitled 
to  priority  or  equality  of  payment  or  satisfaction. 

Wherefore,  your  Petitioner   prays   that  a,  citation  may   issue   out  of  this 

Court  to ,  Executor  as  aforesaid,  citing  and  requiring  him  to  appear 

in  this  Court  and  show  cause  why  a  decree  of  this  Court  should  not  be  made 
directing  him  as  such  Executor  to  pay  the  said  claim  of  your  Petitioner. 


Petitioner. 
{ Verification. ) 

Citation. 

(Usual  citation  to  show  cause  following  the  prayer  of  the  Petition  as  to 
the  relief  prayed  for.) 

Answer. —  The  answer  must  be  written,  duly  verified  and  must  set  forth  the 
facts  which  show  that  it  is  doubtful  whether  the  Petitioner's  claim  is  valid 
and  legal  and  denying  its  validity  or  legality  absolutely  or  upon  information 
and  belief.  ■* 


FORM  No.  III. 


PETITION    FOR  LEAVE   TO   ISSUE   EXECUTION   ON 

DECREE. 

[T  653,  §  1825] 

SURROGATE'S  COURT,  Rbnsselaeb  County. 


In  the  matter  of  the  estate  of 

BEEKMAN  McGREGDR, 

Deceased. 


To  the  Surrogate's  Court  of  Rensselaer  County: 

The  Petition  of  Tenette  F.  McChesney,  the  undersigned,  respectfully  shows 
to  this  Court: 

First  —  That  she  is  a  creditor  of  and  a  person  interested  in  the  estate  of 
Beekman  McGregor,  and  that  the  validity  of  her  claim  has  been  duly  estab- 
lished by  a,  decree  of  this  Court. 
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Second  —  That  such  order  and  decree  was  duly  made  and  entered  in  this 
Court  by  the  terms  of  which  it  was  ordered,  adjudged  and  decreed  that  Emma 
McGregor  pay  to  Tenette  F.  McChesney,  your  Petitioner,  the  amount  of  her 
claim  against  the  estate  of  Beekman  McGregor,  amounting  to  four  hundred 
and  seventy-two  dollars  with  interest  thereon,  within  twenty  days  from  the 
date  of  service  of  said  order,  and  in  default  thereof  that  she  show  cause 
before  this  Court  on  the  2Sth  day  of  March,  1899,  at  ten  o'clock  in  the  fore- 
noon of  that  day,  before  the  Surrogate  of  the  County  of  Rensselaer,  why  she 
should  not  be  attached  and  why  she  should  not  be  punished  for  contempt; 
that  said  order  was  duly  filed  in  this  Court  on  the  7th  day  of  March,  1899, 
and  recorded  in  Book  of  Surrogate's  Records  No.  180  at  page  204. 

On  information  and  belief  Petitioner  further  alleges  that  due  and  timely 
service  of  said  order  and  decree  was  made  on  said  Emma  McGregor;  that 
she  failed  to  pay  to  your  Petitioner  the  said  amount  so  ordered  to  be  paid 
or  any  part  thereof,  and  that  she  appeared  before  this  Court  at  the  time  and 
place  specified  in  said  order,  but  that  no  further  order  or  decree  of  this  Court 
was  ever  made  or  entered  in  the  premises. 

Third  —  Your  Petitioner  further  alleges,  on  information  and  belief,  that 
transcripts  of  said  decree  have  been  duly  issued  by  the  clerk  of  this  Court, 
one  of  which  has  been  duly  filed  in  the  office  of  the  Clerk  of  the  County  of 
Rensselaer,  New  York,  and  one  in  the  office  of  the  County  Clerk  of  the  County 
of  Albany,  New  York,  and  certified  copy  of  said  decree  made  and  entered  on 
the  7th  day  of  March,  1899,  has  been  duly  recorded  in  the  office  of  the  Clerk 
of  the  County  of  Rensselaer,  N.  Y. 

Fourth  —  Your  Petitioner  further  alleges,  on  information  and  belief,  that 
no  execution  against  the  property  of  the  person  so  ordered  to  pay  money  to 
this  Petitioner  has  ever  been  issued  out  of  this  Court  on  said  decree,  and 
that  more  than  five  years  have  passed  since  the  same  was  entered  in  this 
Court;  that  the  said  Executrix  has  not  during  all  this  time  had  any  judicial 
settlement  of  her  accounts  as  Executrix  nor  taken  any  steps  toward  a  settle- 
ment of  her  accounts  or  the  payment  of  this  claim  of  your  Petitioner;  and 
your  Petitioner  further  alleges  that  no  part  of  her  said  claim  has  ever  been 
paid,  and  said  decree  remains  wholly  unsatisfied. 

Wherefore,  your  Petitioner  prays  that  a  citation  issued  out  of  this  Court 
citing  said  Emma  McGregor  Cox  to  show  cause  why  an  execution  should  not 
be  issued  on  said  decree,  and  that  an  order  of  this  Court  be  made  granting 
leave  to  issue  an  execution  on  said  decree,  and  that  your  Petitioner  may 
have  such  other  or  further  relief,  or  both,  as  may  be  just. 

Dated,  Octobt^r  14,  1904. 

TEYETTE    F.  McCHESNEY. 
(Add  verification.) 
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CITATION  TO  SHOW  CAUSE. 

(Usual  citation  to  show  cause,  inserting:) 

"  show  cause  why  an  execution  should  not  be  issued  on  a  decree  of  this  Court, 
made  on  the  7th  day  of  March,  1899,  in  which  it  was  ordered,  adjudged  and 
decreed  that  Emma  McGregor,  Executrix  of  the  last  Will  and  Testament  of 
Beekman  McGregor,  pay  to  Tenette  F.  McChesney  the  sum  of  four  hundred 
and  seventy-two  dollars  with  interest.'' 


ORDER  GRANTING  LEAVE  TO  ISSUE  EXECUTION. 

[1[  653,  §  1826] 
( Caption. ) 

(Title.) 

A  decree  having  been  heretofore  and  on  or  about  the  seventh  day  of  March, 
1899,  duly  made  and  entered  decreeing  that  Emma  McGregor,  Executrix  cf  the 
last  Will  and  Testament  of  Beekman  McGregor,  pay  to  Tenette  P.  McChesney 
the  amount  of  her  claim  against  the  estate  of  said  Beekman  McGregor,  de- 
ceased, amounting  to  four  hundred  and  seventy-two  dollars  with  interest 
thereon,  and  no  execution  having  been  issued  on  said  decree  within  five  years 
after  the  entry  of  said  decree,  and  Tenette  F.  McChesney,  the  said  creditor, 
having  duly  made  application  by  Petition  to  this  Court  praying  that  an  order 
might  be  made  granting  leave  to  issue  an  execution  on  said  decree,  and  a 
citation  having  thereupon  duly  issued  out  of  this  Court  directing  the  said 
Emma  McGregor,  who  is  now  Emma  McGregor  Cox,  to  show  cause  before 
this  Court  on  the  2nd  day  of  November,  1904,  why  an  order  should  not  be 
made  granting  leave  to  issue  an  execution  on  said  decree,  and  said  citation 
having  been  duly  returned  with  proof  of  due  and  personal  service  thereof  on 
said  Emma  McGregor  Cox,  and  the  said  Petitioner,  Tenette  P.  McChesney, 
having  appeared  by  Calvin  McChesney,  her  attorney,  and  the  said  Emma 
McGregor  Cox  having  appeared  in  person. 

Now  after  hearing  Calvin  S.  McChesney,  attorney  for  Petitioner, — 

Ordered,  that  leave  be  and  it  hereby  is  granted  to  said  Petitioner  to  have 
an  execution  issue  on  said  decree;  and  it  is  further  Ordered,  that  an  execu- 
tion on  said  decree  issue  out  of  this  Court. 

WILLIS  E.  HEATON, 

Burrogate. 
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FORM  No.  112. 
EXECUTION  AGAINST  PROPERTY. 

Isr  THE  Name  of  the  People  of  the  State  of  New  York. 
To  the  Sheriff  of  the  County  of 

Whereas,  on  the day  of ,  19.  .,  the  Surrogate's  Court  of  the 

County  of  Rensselaer  duly  made  a  decree  directing  the  payment  by 

of    the of ,    late    of    the of ,    in    said 

County  of  Rensselaer,  deceased,  to of  the  sum  of dollars 

A  transcript  whereof  was  duly  filed  and  said  decree  duly  docketed  in  the 
Clerk's  office  of  the  county  of ,  on  the day  of ,  19.  . 

But  Whereas,  there  is  now  actually  due  on  said  decree  the  sum  of 

dollars,  and  interest  thereon  from  the day  of ,  19 

You  are  therefore  commanded  and  required  to  make  such  sum  of 

dollars,  out  of  any  of  the  goods,  chattels  and  personal  property  of  the  said 

in  your  county,  and  if  sufficient  thereof  cannot  be  found  in  your 

county,   then   out   of   the   real   property  in  your  county,   of  which   the   said 

was  seized,  and  belonging  to  him  on  the  said day  of , 

19. .,  or  at  any  time  thereafter,  in  whose  hands  soever  the  same  may  be,  and 
that  you  return  this  execution  with  your  proceedings  thereon,  to  the  Surro- 
gate's Court  of  said  County  of  Rensselaer,  in  sixty  days  after  the  receipt  by 
you  of  the  same. 

In   Testimony   Whereof,  we  have  caused  the   Seal  of  our   said   Surro- 
gate's Court  to  be  hereunto  affixed. 

Witness,   Hon.   Wims   E.  Heaton,   Surrogate  of  our   said  County  of 
[L.  s.]     Rensselaer,  at  Troy,  N.  Y.,  this day  of ,  19. . 


GlerJc  of  the  Surrogate's  Court. 


FORM  No.  113. 

PETITION  BY  SURETY  TO  BE  RELEASED  FROM 

BOND. 

n  478,  §  812] 
(Title.) 

SURROGATE'S  COURT,  Rensselaer  County,  State  of  New  Yoek. 

To  the  Surrogate's  Court  of  said  County  of  Rensselaer : 

The  Petition  of of  the of ,  in  the  County  of 

Rensselaer,  State  of  New  York,  respectfully  shows: 

That  your  Petitioner the  sureties  in  the  bond  given  by 

duly  appointed  by  this  Court  as of and  desire.,    to  be 
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released  from  responsibility  on  account  of  any  future  breach  of  the  con- 
dition of  said  bond. 

Wherefore,  your  Petitioner. .  pray. .  that may  be  released  accord- 
ingly,  and  that  the   said be   cited   to  show  cause  why 

should  not  give  new  sureties,  and  that  such  proceedings  may  be  had  herein 
as  shall  be  proper  and  as  the  law  requires. 

Dated,  this day  of ,  IQ. . 


STATE  OF  NEW  YORK; 
County  of  Eensselaee. 


.}• 


being duly  sworn,  say .  .  that  . .  he .  .   ha  .   heard  read  the  foregoing 

Petition  by subscribed,  and  know. .    the  contents  thereof,  that  the 

same  is  true  to  his  knowledge,  except  as  to  the  matters  therein  stated  to  be 

alleged  on  information  and  belief,  and  as  to  those  matters believe. . 

it  to  be  true. 


Subscribed  and  sworn  to  before  me  this  ) 
day    of ..,    19..  J 


(For  order  requiring  filing  of  new  bond  and  revoking  letters  for  failure  to 
comply,  see  Forms  Nos.  91,  92.) 
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FORM  No.  114. 

PETITION  OF  SURETY  COMPANY  TO  BE  RELEASED 
ON  SURETY  BOND  — NOTICE  OF  MOTION. 

[If  478,  §  812] 

SURROGATE'S  COURT,  County  of  Renssblaeb. 


In  the  matter  of  the  application  of  THE 
LAWYERS'  SURETY  COMPANY  of  New 
York,  to  be  released  from  responsibility 
on  account  of  any  further  breach  of  the 
condition  of  the  bond  of  MARIE  GILL  as 
administratrix  c.  t.  a.  of 


MARY  MANNING, 

Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petitioner,  The  Lawyers'  Surety  Company  of  New  York,  by  William 
H.  Estwick,  its  attorney,  respectfully  shows  to  this  Court,  as  follows: 

First  —  That  your  Petitioner  is  a  domestic  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  this  State,  and  having  an  office 
and  usual  place  of  business  at  No.  66  Liberty  street,  in  the  Borough  of  Man- 
hattan, City,  County  and  State  of  New  York. 

Second  —  That  on  or  about  the  10th  day  of  May,  1898,  one  Marie  Gill 
was  duly  appointed  by  this  Court  the  Administratrix  c.  t.  a.  of  Mary  Man- 
ning, deceased,  and  was  required  to  furnish  a  bond  in  the  sum  of  five  thousand 
two  hundred  ($5,200.00)  dollars,  conditioned  for  the  faithful  discharge  by 
the  said  Marie  Gill  of  her  duties  as  such  Administratrix  c.  t.  a. 

Third  —  That  at  the  request  of  said  Marie  Gill,  your  Petitioner,  on  the 
10th  day  of  May,  1898,  executed  said  bond  as  surety,  which  said  bond  was 
duly  approved  as  to  form  and  sufficiency  by  the  Surrogate  of  this  Court, 
,  and  filed  in  the  office  of  the  Clerk  of  this  Court. 

Fourth  —  That  the  said  Marie  Gill ,  the  principal  on  said  bond,  has 

not  yet  been  discharged  from  her  trust  as  such  Administratrix  c.  t.  a 

and  said  bond  furnished  by  your  Petitioner  is  in  full  force  and  effect. 

Fifth  —  That  because  your  Petitioner  is  winding  up  its  affairs  as  a  Surety 
Company,  it  is  desirous  of  being  relieved  as  such  surety  on  said  bond  fur- 
nished by  it  on  behalf  of  the  said  Marie  Gill pursuant  to  the  pro- 
visions of  Section  812  of  the  Code  of  Civil  Procedure,  and  from  any  and  all 
liability  on  account  thereof. 

Wherefore,  your  Petitioner  prays  that  it  may  be  relieved  from  further 
liability  as  such  surety,  for  the  acts  or  omissions  of  the  said  Marie  Gill 
as   such  Administratrix  c.  t.  a.  as  aforesaid,  and  that  the  said 
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Marie  Gill be  required  to  account  for  all  her  acts  and  doings  as 

such  Administratrix  c.  t.  a and  furnish  new  sureties. 

No  other  or  previous  application  for  the  relief  herein  asked  for  has  been 
made  to  any  other  Court  or  Judge. 

Dated,  New  York  City,  February  28,  19.. 

THE  LAWYERS'  SURETY  COMPANY  OF  NEW  YORK, 

Petitioner. 


Treasurer. 
SURROGATE'S  COURT,  County  or  Reksseiaek. 

(Title.) 

Take  Notice,  that  upon  the  annexed  Petition  of  The  Lawyers'  Surety  Com- 
pany of  New  York,  verified  the  28th  day  of  February,  1907,  the  undersigned 
will  move  this  Court  at  a  term  thereof,  for  the  hearing  of  motions  to  be  held 
at  the  County  Court  House  in  the  City  of  Troy,  on  the  20th  day  of  March, 
1907,  at  the  opening  of  Court,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  relieving  The  Lawyers'  Surety  Company  of  New  York  from 
further  liability  as  surety  for  your  acts  or  omissions  as  Administratrix  c.  t.  a. 
of  Mary  Manning,  deceased,  and  directing  that  you  be  required  to  furnish 
new  surety  or  sureties  and  account  as  such  Administratrix  c.  t.  a.,  in  con- 
formity with  Section  812  of  the  New  York  Code  of  Civil  Procedure  and  for 
such  other  and  further  relief  as  to  the  Court  may  seem  just. 

Dated,  New  York  City,  February  28,  1907. 

WM.  H.  ESTWICK, 

Attorney  for  Petitioner, 

THE  LAWYERS'   SURETY   COMPANY  OF  NEW  YORK, 
66  Liberty  Street, 

Borough  of  Manhattan, 

New  York  City. 
To  MARIE  GILL, 

219  East  52nd  Street, 

New  York  City. 

(For  order  and  decree  see  same  proceeding  as  to  bond  of  trustee.  For 
order  to  account  and  order  revoking  letters,  see  Forms  91  and  92.) 
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FORM  No.  IIS, 

PETITION  FOR  RESIGNATION  AND  REVOCATION  OF 

LETTERS. 

[If  552,  §  2689] 

Petition  must  be  in  form  of  a,  petition  for  judicial  settlement,  but  must 
ask  in  addition  that  the  representative  may  be  allowed  to  resign  and  that 
his  letters  may  be  revoked.  It  must  also  set  forth  the  facts  upon  which  the 
application  for  leave  to  resign  is  based,  showing  good  and  suf&cient  reasons 
for  the  application. 

Citation: 

The  citation  must  be  issued  to  show  cause  why  the  resignation  and  revoca- 
tion of  letters  should  not  be  granted  and  the  accounts  of  the  representative 
judicially  settled. 


FORM  No.  ii6. 


CERTIFICATE  OF  GRANT  OF  LETTERS  OF  ADMINIS- 
TRATION. 


STATE  OF  NEW  YORK, 
County  of  Rensselaer, 

SURROGATE'S  COURT. 


:}• 


I,    ,  Clerk  of  the  Surrogate's  Court  of  said  county,  do  hereby 

certify  that  on  the day  of ,  19. .,   w. . . .  appointed 

the  Administrat of  all  and  singular  the  goods,  chattels  and  credits  of 

,  late  of  the of ,  in  said  county,  deceased,  and 

that  letters  of  administration  have  been  issued  to  the  said in  due 

form  of  law,  .  .he. .  having  first  taken  and  subscribed  the  oath  prescribed  by 
law,  as  such  Administrat 

And  I  do  further  certify  that  the  letters  of  administration  so  issued  as 
aforesaid  are  still  in  force  and  imrevoked. 

In  Testimony/  Whereof,  I  have  hereunto  subscribed  my  name  and  afiSxed 
[L.  s.]     the  Seal  of  the  Court  this day  of ,  19. . 


Clerk  of  the  Surrogate's  Court. 

81 
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FORM  No.  117. 

CERTIFICATE  OF  GRANT  OF  LETTERS  TESTAMEN- 
TARY. 

STATE  OP  NEW  YORK, 
County  of  Rensselaeb, 


SURROGATE'S  COURT. 

I,    ,  Clerk  of  the  Surrogate's  Court  of  said  county,  do  hereby 

certify  that  on  the day  of ,  19. .,  the  last  Will  and  Testament 

of ,  late  of  the of ,  N.  Y.,  deceased,  was  duly 

admitted  to  probate  as  a  Will  of  real  and  personal  estate,  and  that 

of   the of ,    in   the    County   of ,    Execut 

named  in  said  Will,  ha.,   been  duly  appointed  said  Execut and  ha.. 

taken  and  subscribed  the  oath  prescribed  by  law  as  such  Execut And 

I  do  further  certify  that  the  letters  testamentary,  so  issued  as  aforesaid,  are 
etill  in  force  and  unrevoked. 

In  Testimony  Whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
[L.  s.]     the  Seal  of  the  Court  this day  of ,  19. . 


Clerk  of  the  Surrogate's  Court. 


FORM  No.  118. 

CERTIFICATE  OF  GRANT  OF  LETTERS  OF  GUARDIAN- 
SHIP. 

STATE  OF  NEW  YORK, 
CotTNTT  OF  Rensselaeb, 


SURROGATE'S  COURT. 

I, ,  Clerk  of  the  Surrogate's  Court  of  said  County  of  Rensselaer, 

do  hereby  certify  that  on  the day  of ,  19. .,  letters  of  guard- 
ianship of  the  person  and  estate  of of  the of , 

of  said  county,  minor . . ,  were  duly  issued  and  granted  to of  the 

of in  said  county,  he  having  first  executed  and  filed  the 

bond  required  by  statute,  as  General  Guardian  of  said  minor . .  . . ,  and  taken 
and  subscribed  the  oath  prescribed  by  law  as  such  Guardian.  And  I  do 
further  certify  that  the  letters  of  guardianship,  so  issued  as  aforesaid,  are 
still  in  force  and  unrevoked. 

In   Testimony   Whereof,   I   have    hereunto    subscribed   my   name    and 
[L.  8.]     afBxed  the  Seal  of  said  Court,  this day  of ,  19. . 


Clerk  of  the  Surrogate's  Court. 
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FORM  No.  119. 

CERTIFICATE  OF  GRANT  OF  ANCILLARY  LETTERS 
TESTAMENTARY. 


STATE  OF  NEW  YORK, 
County  of  Rensselaer. 


:}■ 


SURROGATE'S  COURT. 

I)    ,  Clerk  of  the  Surrogate's  Court  of  said  county,  do  hereby 

certify  that  on  the day  of ,  19..,  ancillary  letters  testa- 
mentary on  the  last  Will  and  Testament  of ,  late  of ,  in 

the    State   of ,    deceased,   were   granted   to of , 

State   of ,  Executor  named  in  said  Will,  and  who  has  been  duly 

appointed  Ancillary  Executor  by  the  Surrogate's  Court  of  Rensselaer  County, 
New  York,  and  has  taken  and  subscribed  the  oath  pi;escribed  by  law  as  such 
Ancillary  Executor. 

And  I  do  further  certify  that  the  ancillary  letters  testamentary  so  issued 
as  aforesaid  are  still  in  force  and  unrevoked. 

In  Witness  Whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
[L.  s.]     the  Seal  of  the  Court  this day  of ,  in  the  year  19. . 


Glerk  of  the  Surrogate's  Court. 


FORM  No.  120. 

CERTIFICATE  OF  GRANT  OF  ANCILLARY  LETTERS 
OF  ADMINISTRATION. 


STATE  OF  NEW  YORK 
County  op  Rensselaer, 

SURROGATE'S  COURT. 

I,    ,  Clerk  of  the  Surrogate's  Court  of  said  county,  do  hereby 

certify  that  on  the day  of ,  19 .  . ,  w appointed  the  Ancil- 
lary  Administrator   of   all   and  singular   the   goods,   chattels   and   credits   of 

,  late  of  the ,  in  the  State  of ,  deceased,  and 

that  ancillary  letters  of  administration  have  been  issued  to  the  said 

in  due  form  of  law,  . .  he .  .  having  first  taken  and  subscribed  the  oath  pre- 
scribed by  law,  as  such  Administrator. 

And  I  further  certify  that  ancillary  letters  of  administration  so  issued  as 
aforesaid  are  still  in  force  and  unrevoked. 

In    Testimony    Whereof,    I    have    hereunto    subscribed    my    name    and 
[L.  s.]     affixed  the  Seal  of  the  Court  this day  of ,  19. . 


Clerk  of  the  Surrogate's  Court. 
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FORM  No.  121. 

CERTIFICATE  TO  BE  ATTACHED  TO  COPY  OF 
ORIGINAL  RECORD. 


STATE  OP  NEW  YORK 
Rensselaer  County, 


■[' 


SURROGATE'S  COURT. 

I,    ,  Clerk  of  the  Surrogate's  Court  of  said  county,  do  hereby 

certify  that  I  have  compared  the  annexed  copy  with  original  record  thereof 

remaining  in  this  Court;  and  recorded  herein  the day  of ,  19. ., 

in  the   Book   of   Surrogate's   Records,   No ,   page ,   and   that  the 

said  copy  is  a  correct  transcript  of  said  original  record,  and  of  the  whole 
thereof. 

In   Testimony    Whereof,    I    have    hereunto    subscribed   my   name   and 
[L.  s.]     affixed  the  Seal  of  said  Court,  this day  of ,  19. . 


Cleric  of  the  Surrogate's  Court. 


FORM  No.  122. 


CERTIFICATE  OF  PROBATE  TO  BE  ATTACHED  TO 
ORIGINAL  WILL. 

SURROGATE'S  COURT,  County  or  New  Yokk. 

Be  it  Remembered,  that  in  pursuance  of  Section  2629  of  the  Code  of  Civil 

Procedure,  I  hereby  certify  that  on  the day  of ,  19.  .,  the  last 

Will  and  Testament ,  deceased,  being  the  foregoing  written  instru- 
ment, was  upon  due  proof  duly  admitted  to  probate  by  the  Surrogate's  Court 
of  the  County  of  New  York,  and  by  the   Surrogate  of  said  county,  as  and 

for  the  last  Will  and  Testament of  said  deceased,  and  as  a  will 

valid  to   pass property.     Said   last  Will  and  Testament 

and  proofs  are  recorded  in  the  office  of  said  Surrogate  in  Liber of 

Wills,   page 

In    Testimony    Whereof,    I    have    hereupon    subscribed   my   name    and 
lit.  S.]     affixed  the   Seal  of  Office   of  the   Surrogate   of  said   county,  this 
day  of ,  19.. 


Clerk  of  the  Surrogate's  Court. 


1285  FoEMS.  No.  123 

FORM  No.  123. 

CERTIFICATES    TO    BE   ATTACHED   TO    COPIES    OF 
WILL  AND  PROBATE  PROCEEDINGS. 

STATE    OP    NEW    YORK,   1 
County  of  Rensselaee,       J  **• ' 

In  the  Surrogate's  Court  for  Said  County. 

1,   ,  Clerk  of  the  Surrogate's  Court  for  said  county,  do  hereby 

certify,  that  I  have  compared  the  annexed  and  foregoing  copy  of  the  last  Will 

and  Testament  of ,  late  of  the in  said  county,  deceased; 

also  the  deposition  of  the  subscribing  witness  to  said  last  will  and  testament, 

,  on  admitting  the  same  to  probate ;   also  decree  admitting  said 

Will  to  probate;  also  Letters  Testamentary  on  said  Will  issued  and  granted 

to ,  Executor  in  the  said  Will  named ;  also  decree  granting  Letters 

Testamentary  on  said  Will  as  aforesaid,  with  the  original  record  thereof,  now 
remaining  in  this  Court,  and  have  found  the  same  to  be  a  correct  transcript 
therefrom,  and  of  the  whole  of  such  original  record. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  seal  of  said 

[1.  s.]     Court,  at  the  City  of  Troy,  this day  of ,  in  the  year 

19.. 


Clerk. 

STATE    OP    NEW    YORK,  ^ 
County  of  Rensselaer, 

In  the  Surrogate's  Court  for  Said  Coimty. 

I,    ,   Judge   of   the   Surrogate's   Court,   aforesaid,   and   presiding 

Magistrate  thereof,  do  hereby  certify,  that ,  who  signed  the  fore- 
going certificate,  is  the  Clerk  of  the  Surrogate's  Court  for  said  county,  and 
that  the  foregoing  exemplification  of  record  is  authenticated  in  due  form. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 

[L.  s.]     of  the   Surrogate's   Court,  at  the  City  of  Troy,  this day  of 

,  in  the  year,  19 . . 


Surrogate. 


STATE    OF   NEW   YORK 
County  of  Rensselaee 


^'\s 


In  the  Surrogate's  Court  for  Said  County. 

I,    ,  Clerk  of  the  Surrogate's  Court  in  and  for  the  County  of 

Rensselaer,  in  said  State,  do  hereby  certify  that   ,  is  the  Judge  of 

the  Surrogate's  Court  of  said  county  and  is  the  presiding  Magistrate  thereof; 
that  said  Court  is  a  Court  of  Record;  that  the  signature  of ,  to 
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the  foregoing  certificate  is  the  genuine  signature  and  is  in  the  genuine  hand- 

-writing  of  the  said ;  that  the  seal  aflSxed  to  the  foregoing  certi- 

iicate  is  the  genuine  seal  of  the  Surrogate's  Court  of  the  county  aforesaid 
and  that  I  have  the  care  and  custody  of  the  said  seal  as  Clerk  of  the  said 
Court. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  seal  of  the 
[L.  6.]     Court  at  the  City  of  Troy,  in  the  County  and  State  aforesaid  this 
day  of ,  in  the  year  of  our  Lord,  19 . . 


Clerk  of  the  Surrogate's  Court. 


FORM  No.  124. 

CERTIFICATE   SHOWING  RECORDING  OF  EXEMPLI- 
FIED COPY  OF  FOREIGN  WILL. 

n  384,  §  2703] 

SURROGATE'S  COURT,  Cotjntt  of  New  York. 

Be  It  Remembered,  that  in  pursuance  of  Section  2629  of  the  Code  of  Civil 
Procedure,  I  hereby  certify  that  on  the day  of ,  19.  .,  an  Exem- 
plification of  the  Last  Will  and  Testatment ,  deceased,  being  the 

foregoing  written  instrument,  was  filed  for  record  in  the  Surrogate's  Court  of 
the  County  of  New  York,  as  and  for  a  copy  of  the  Last  Will  and  Testament 

,  of  said  deceased,  and  as  a  Will  valid  to  pass  real  property.     Said 

last  Will  and  Testament and  proofs  are  recorded  in  the  office  of  said 

Surrogate  in  Liber of  Wills,  page 

In  Testimony  Whereof,  I  have  hereupon  subscribed  my  name  and  affixed 

[L.  S.]     the  seal  of  office  of  the  Surrogate  of  said  county,  this day 

of ,  19.. 


Clerk  of  the  Surrogate's  Court. 
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FORM  No.  125. 

CERTIFICATE  SHOWING  AUTHORITY  OF  EXECUTOR 
TO  EXECUTE  RELEASE. 


STATE  OP  NEW  YORK, 
County  of   


i-ss.; 


SURROGATE'S  COURT. 

I,   ,  Clerk  of  the  Surrogate's  Court  of  said  county,  which  court 

is  a,  court  in  which  according  to  the  laws  of  the  State,  Wills  are  admitted  to 
probate  and  Letters  Testamentary  thereon  are  issued,  do  hereby  certify  that 

on  the day  of ,  19.  .,  the  last  Will  and  Testament  of , 

late  of  the  City  of  ,  deceased,  was  duly  admitted  to  probate  aa  a 

will  of  real  and  personal  property  in  the  s'aid  Surrogate's  Court,  and  that 

,  of  the  City  of ,  County,  N.  Y.,  the  Executor  named  in 

said  Will,  has  been  duly  appointed  such  Executor,  and  has  taken  and  sub- 
scribed the  oath  prescribed  by  law  as  such  Executor,  and  that  Letters  Testa- 
mentary thereon  were  issued  to  him  and  are  still  in  full  force  and  unrevoked. 

I    further   certify  that    ,   to   me   known   to   be   the   person   who 

executed  the  said  release,  was  and  is  the  sole  executor  imder  the  Will  of  said 

,  deceased,  acting  as  such  officer  under  authority  of  said  Court,  and 

as  such  executor  he  at  the  time  of  the  execution  of  said  release  had  authority 
and.  still  has  authority  to  execute  such  release  under  the  laws  of  the  State 
•of  New  York 

In  Testimony  Whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
[L.  s.]     the  seal  of  said  Court  this day  of ,  19. . 


Clerk  of  the  Surrogate's  Court. 


FORM  No.  126. 

CERTIFICATE  SHOWING  PAYMENTS  UNDER  DECREE 
OF  JUDICIAL  SETTLEMENT. 

SURROGATE'S  COURT  —  Rensselaeb  County. 


In  the  Matter  of  the  estate  of 


I  Hereby  Certify,  that  on  the day  of ,  19. .   a  decree  was 

made  and  duly  entered  in  this  Court  judicially  settling  and  allowing  as  filed 
a-nd  adjusted  the  final  account  of  ,  as ,  and  further  de- 
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creeing,  that  upon  the  filing  in  this  Court  of  the  receipts  for  the  respective 

amounts  therein  decreed  to  be  paid,  the  said ,  and  the  sureties  on 

h. .  .official  bond  be  discharged  from  further  liability  in  this  matter. 
I  Further  Certify,  that  receipts  and  releases  duly  executed,  showing  that  all 

sums  have  been  paid  out  and  distributed  by  said ,  pursuant  to  the 

terms  of  said  decree,  have  been  duly  filed  in  this  Court. 

In  Testimony  Whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
[L.  s.]     the  seal  of  the  Court  this  day  of ,  19.. 

I 

Clerk  of  the  Swrogate's  Court. 


FORM  No.  127. 

PETITION  FOR  LEAVE  TO  MORTGAGE  REAL  PROP- 
ERTY FOR  PAYMENT  OF  DEBT. 

[ir  806,  §  2752] 

SURROGATE'S  COURT,  Rensselaee  County. 


In  the  matter  of  the  application  of  SOIiO- 
MON  W.  RUSSELL,  Jr.,  as  executor  of 
the  last  vrill  and  testament  of  MARVIN  S. 
CAMPBELL,  deceased,  for  a  decree  direct- 
ing the  disposition  of  the  real  property  of 
said  decedent,  or  so  much  thereof  as  may 
be  necessary  for  the  payment  of  his  debts. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer. 

The  petition  of  Solomon  W.  Russell,  Jr.,  residing  at  No.  1231  Nineteenth 
Street,  in  the  City  of  Watervliet,  N.  Y.,  respectfully  shows: 

First  — That  your  Petitioner  is  sole  Executor  of  the  last  Will  and  Testa- 
ment of  Mervin  S.  Campbell,  late  of  the  City  of  Troy,  County  of  Rensselaer, 
N.  Y.,  deceased. 

Second  —  That  said  Mervin  S.  Campbell  died  on  the  31st  day  of  May,  1901, 
leaving  a  Will  which  was  duly  admitted  to  probate  by  an  order  duly  made 
by  the  Surrogate's  Court  of  this  County,  on  the  30th  day  of  October,  1901,  by 
which  Will  the  Testator  appointed  your  Petitioner  the  sole  Executor  thereof. 

Third  —  That  thereupon  your  Petitioner  duly  qualified  and  by  an  order  of 
said  Surrogate's  Court  duly  made  on  the  30th  day  of  October,  1901,  Letters 
Testamentary  were  duly  issued  to  your  Petitioner,  who  thereupon  entered  upon 
the  discharge  of  his  duties  as  such  Executor,  which  letters  still  remain  in 
force. 

Fourth  —  That  an  inventory  of  the  personal  property  was  duly  made  and 
filed  by  your  Petitioner,  on  or  about  the  14th  day  of  December,  1901,  and  that 
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the  persona]  estate  of  said  decedent  has  been  discovered  to  be  insuflScient  for 
the  payment  of  the  debts  of  said  decedent. 

Fifth  —  That  on  the  2nd  day  of  November,  1901,  pursuant  to  an  order 
theretofore  duly  made  by  the  said  Surrogate  your  Petitioner  commenced  the 
publication  of  notice  to  creditors  of  said  Mervin  S.  Campbell,  deceased,  to 
present  their  claims,  and  continued  said  publication,  agreeably  to  the  statute, 
for  the  period  of  six  months. 

Sixth  —  That  the  amount  of  personal  property  of  said  decedent,  which  has 
come  into  the  hands  of  your  Petitioner  as  such  Executor  is  $5,227.91;  and 
that  the  source  and  the  manner  in  which  the  said  sum  has  been  derived 
appear  in  the  account  hereto  annexed  marked  Schedule  "  A."  That  your 
Petitioner  has  expended  of  the  said  amount,  in  the  due  course  of  adminis- 
tration of  said  estate  in  the  payment  of  debts  of  decedent,  the  sum  of  $4,440.42 
and  that  the  particulars  of  such  expenditures  also  appear  in  said  account 
hereto  annexed  marked  Schedule  "  A  "  leaving  in  the  hands  of  your  Petitioner, 
as  such  Executor,  on  this  18th  day  of  May,  1904,  the  sum  of  $787.49.  The 
income  derived  from  the  said  estate  up  to  May  1,  1904,  has  been  duly  paid 
by  your  Petitioner  to  Lucy  Campbell,  the  widow  of  said  decedent  and  the  life 
tenant  named  in  said  Will,  pursuant  to  the  provision  thereof,  and  the  particu- 
lars of  such  receipts  and  payments  of  income,  also  appear  in  said  Schedule 
"  A."  That  there  are  no  other  sums  yet  to  be  realized  from  the  assets  of  said 
decedent.  That  your  Petitioner  has  proceeded  with  reasonable  diligence  in 
converting  the  personal  property  of  said  Testator  into  money,  and  in  applying 
the  same  to  the  payment  of  his  debts. 

Seventh  —  That  the  unpaid  debts  outstanding  against  the  said  decedent, 
and  the  particulars  thereof,  with  the  names  and  address  of  each  creditor  or 
person  claiming  to  be  a  creditor,  as  far  as  the  same  can  be  ascertained  by 
your  petitioner,  appear  in  the  schedule  hereto  annexed,  marked  Schedule 
"  B."  That  all  the  debts  against  the  said  decedent,  not  secured  by  mortgage, 
and  which  now  remain  to  be  paid,  so  far  as  the  same  can  he  ascertained  by 
your  petitioner,  and  as  having  been  admitted  by  him  upon  due  evidence, 
amount  to  $5,307.16,  exclusive  of  interest  as  appears  by  Schedule  "  B."  That 
on  the  30th  day  of  December,  1901,  pursuant  to  the  provisions  of  Article  10 
of  "The  Tax  Law"  of  the  State  of  New  York,  a  tax  of  $1,180.90  was 
imposed  upon  the  real  and  personal  property  comprising  the  estate  of  said 
decedent;  that  said  tax  remains  unpaid.  The  particulars  thereof  are  con- 
tained in  said  Schedule  "  B  "  hereto  annexed.  No  creditor  of  said  decedent 
holds  a  lien  by  judgment  against  decedent  before  his  death  and  there  are  no 
unpaid  funeral  expenses  of  said  decedent.  That  the  claims  against  the  said 
decedent,  mentioned  in  the  schedule  hereto  annexed,  marked  Schedule  "  C," 
have  been  presented  to  your  petitioner,  aS  such  executor,  but  have  not  been 
admitted  by  him  for  the  reason  that  by  the  books  and  accounts  of  said 
decedent,  it  does  not  appear  that  such  large  sums  are  due  to  the  parties 
presenting  the  claims. 

Eighth  —  That  the  following  described  real  property  is,  as  your  petitioner 
is  informed  and  believes,  all  the  real  property  within  the  State  of  New  York 
of  which  said  decedent  died  seized,  or  which  in  any  wise  belonged  to  him  at 
the  time  of  his  death: 
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Paecel  Xumbee  One  (1). 
•  *»**»»♦«» 

Ninth  —  That  none  of  the  aforesaid  real  property  of  decedent  was  devised 
expressly  charged  with  debts  or  funeral  expenses,  nor  is  such  property  subject 
to  a,  valid  power  of  sale  for  the  payment  of  such  debts,  claims  or  expenses. 
That  there  is  no  specific  devise  of  any  of  the  real  property  of  said  decedent, 
except  the  property  herein  described  as  parcel  number  eight,  which  said  parcel 
is  specifically  devised  to  E.  Jane  Campbell. 

Tenth  —  That  the  names  and  ages  of  the  widow  and  of  the  heirs  and 
devisees  of  the  said  decedent,  and  of  every  other  person  claiming  under  them 
or  either  of  them,  and  their  residences  are  as  follows,  viz: 

Iiucy  Campbell,  widow,  residing  at  324  Congress  street,  Troy,  N.  Y.;  R. 
Jane  Campbell,  niece,  residing  at  15,327  Lexington  avenue,  Harvey,  Illinois; 
Sarah  Kirkpatrick,  niece,  residing  at  Toledo,  Iowa. 

That  all  of  said  persons  are  of  full  age  and  of  sound  mind. 

Eleventh  —  That  no  previous  application  has  been  made  for  a  decree  author- 
izing the  disposition  of  the  real  property  of  the  said  decedent,  for  the  payment 
of  his  debts  or  funeral  expenses. 

WHEREFORE,  your  petitioner  prays  that  a  decree  be  made  directing  the 
disposition  of  the  said  real  property  of  said  decedent,  or  so  much  thereof  as 
may  be  necessary  for  the  payment  of  his  debts  and  that  Lucy  Campbell,  R. 
Jane  Campbell,  should  be  cited  to  show  cause  why  such  decree  should  not  be 
made. 

Dated,  May  24,  1904. 

SOLOMON  W.  RUSSELL,  Jr., 

Petitioner. 
(Add  verification.) 

SCHEDULE  "A." 

Full  copy  of  the  account  on  the  judicial  settlement  of  the  personal  estate  of 
deceased. 

SCHEDULE  "  B." 

Solomon  W.  Russell,  Jr.,  of  Watervliet,  N.  Y.,  $503.91. 

The  particulars  of  this  indebtedness  are  as  follows:  That  on  the  11th  day  of 
March,  1901,  said  decedent  made  his  promissory  note  for  the  sum  of  $1,000. 
Said  amount  is  unpaid  and  due  with  interest  from  said  date. 

Solomon  W.  Russell,  Jr.,  of  Watervliet,  N.  Y.,  $3,303.25. 

The  particulars  of  this  indebtedness  are  as  follows:  Said  creditor  duly  pre- 
sented a  claim  for  legal  services  and  disbursements  against  said  estate  and 
this  court,  by  a  decree  duly  made  and  entered  on  the  16th  day  of  March,  1904, 
allowed  said  claim  at  said  amount,  which  is  unpaid  and  due  with  interest 
thereon  from  said  date. 

Robert  Crannell,  Troy,  N.  Y.,  $200. 

The  particulars  of  this  indebtedness  are  as  follows:  Said  Crannell  advanced 
to  said  decedent,  personally,  from  January  2,  1896,  to  September  2,  1899,  the 
above  amount.  *  *  *  Said  claim  is  unpaid  and  due  with  interest  from 
January  1,  1901. 
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Frederick  W.  Crawford,  of  Troy,  N.  Y.,  $300. 

With  interest  thereon  from  August  19,  1899,  less  interest  on  $200,  from 
January  23,  1903. 

The  particulars  of  this  indebtedness  are  as  follows :  Said  creditor  advanced 
to  said  decedent,  personally,  from  July  26,  1899,  to  February  11,  1901,  various 
amounts.     *     »     • 


FORM  No.  128. 


ORDER  FOR  PUBLICATION  OF  CITATION  AGAINST 
NONRESIDENTS. 

1%  808,  §  2523] 

'At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
Kensselaer,  at  the  Surrogate's  Office,  in  the  City  of 
Troy,  in  said  County,  on  the  1st  day  of  June,  1904. 

Present,  Hon.  Willis  E.  Heaton,  Surrogate. 


In  the  matter  of  the  application  of  SOLO- 
MON W.  RUSSELL,  Jr.,  as  executor  of 
the  last  will  and  testament  of  MERVIN  S. 
CAMPBELL,  deceased,  for  a  decree  direct- 
ing the  disposition  of  real  property  of 
decedent  or  so  much  thereof  as  may  be 
necessary  for  payment  of  his  debts. 


Upon  reading  and  filing  the  Petition  of  Solomon  W.  Russell,  Jr.,  as 
executor  of  the  Last  Will  and  Testament  of  said  Mervin  S.  Cainpbell, 
deceased,  verified  the  25th  day  of  May,  1904,  praying  for  authority  to  mort- 
gage, lease  or  sell  the  real  property  of  said  decedent  for  the  payment  of  his 
debts,  and  it  appearing  to  the  surrogate  that  said  petition  has  been  presented 
within  three  years  from  the  time  the  letters  testamentary  on  the  estate  of 
said  decedent  were  granted;  and  the  Surrogate  being  satisfied  by  the  said 
petition  and  by  due  inquiry  by  him  made,  that  all  the  facts  specified  in 
section  2754  of  the  Code  of  Civil  Procedure  have  been  ascertained,  as  far  as 
they  can  be  upon  diligent  inquiry,  and  are  stated  in  said  petition;  and  it 
appearing  to  the  Surrogate,  in  the  manner  aforesaid,  that  the  debts  of  said 
decedent  cannot  be  paid  without  resorting  to  the  real  property  of  said 
decedent. 

Now,  on  motion  of  Eugene  McLean,  attorney  for  said  Petitioner, 
It  is  Ordered,  that  a  citation  be  issued  out  of  this  court  upon  said  petition, 
requiring  Lucy  Campbell,  R.  Jane  Campbell,  *  *  *  to  appear  before  said 
surrogate,  on  the  18th  day  of  July,  1904,  at  10  o'clock  in  the  forenoon,  and 
then  and  there  to  show  cause  why  authority  should  not  be  given  to  the  said 
executor  to  mortgage,  lease  or  sell  so  much  of  the  real  property  of  the  said 
decedent,  as  shall  be  necessary  to  pay  his  debts. 
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And  it  appearing  satisfactorily  to  the  Surrogate  that  R.  Jane  Campbell, 
*  *  *  are  persons  interested  in  the  estate  of  said  deceased,  and  that  they 
severally  reside  out  of  the  State  of  New  York,  and  reside  at  the  following 
places,  to  wit:  E.  Jane  Campbell  and  Loren  Campbell,  severally  residing  at 
No.  15,327  Lexington  avenue,  Harvey,  Illinois.     *     *     * 

And  the  Surrogate  having  issued  his  citation,  returnable  on  the  18th  day  of 
July,  1904,  at  ten  o'clock  A.  M.,  it  is  ordered  that  the  said  citation  be  served 
on  said  R.  Jane  Campbell,  *  *  *  by  the  publication  thereof  not  less  than 
once  in  each  of  six  successive  weeks  in  the  "  Troy  Record  "  and  "  Troy  Times," 
two  newspapers  published  in  the  City  of  Troy,  in  said  County  of  Rensselaer, 
or  at  the  option  of  the  Petitioner,  by  delivering  a  copy  of  the  citation  without 
the  state  to  each  of  the  persons  so  named  or  described  in  the  petition  and 
citation,  and  who  live  without  the  state,  but  in  the  United  States,  in  person, 
at  least  thirty  days  before  the  return  day  thereof,  and  on  those  residing 
without  the  United  States,  at  least  forty  days  before  the  return  day  thereof. 

And  it  is  further  Ordered,  that  on  or  before  the  day  of  the  first  publication 
the  Petitioner  deposit  in  the  postoflfice  at  Troy,  N.  Y.,  a  copy  of  the  citation 
and  the  order,  contained  in  a,  securely  post-paid  wrapper,  directed  to  each  of 
the  following  named  persons,  to  wit: 

R.  Jane  Campbell,  No.  14,327  Lexington  avenue,  Harvey,  Illinois,     *     *     * 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  129. 

DECREE  TO  MORTGAGE  REAL  ESTATE  FOR  PAY- 
MENT OF  DEBTS. 

[If  814,  §  2557] 
(Caption.) 

(Title.) 

Solomon  W.  Russell,  Jr.,  of  the  City  of  Watervliet,  N.  Y.,  the  executor  of 
the  Will  of  Mervin  S.  Campbell,  deceased,  late  of  the  City  of  Troy,  Rensselaer 
County,  N.  Y.,  having  heretofore  and  within  three  years  after  the  issuance 
of  letters  testamentary  on  said  estate,  duly  presented  to  the  Surrogate's  Court, 
of  the  County  of  Rensselaer,  his  Petition  dated  the  24th  day  of  May,  1904, 
praying  for  a  decree  for  the  sale,  mortgaging  or  leasing  of  the  decedent's 
real  property  to  pay  his  debts,  and  the  said  Surrogate  having  been  duly  sat- 
isfied upon  proper  inquiry  and  evidence  that  a  proper  case  was  made  and  duly 
presented,  and  having  thereupon  caused  a  Citation  to  be  issued  out  of  this 
Court  requiring  Lucy  Campbell,  R.  Jane  Campbell,  •  *  ♦  and  all  other 
persons  interested  in  the  estate  of  said  decedent  to  appear  before  him,  the 
said  Surrogate,  upon  such  application,  on  July  18,  1904,  at  10  o'clock  a.  m., 
and  the  said  Citation  having  been  returned  on  that  day  and  filed  together  with 
proof  of  due  service  thereof  on  each  of  the  persons  therein  named,  and  the  said 
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executor,  Solomon  W.  Russell,  Jr.,  having  appeared  in  person  and  by  Eugene 
McLean,  Esq.,  his  attorney,  and  Lucy  Campbell,  the  widow,  having  also  ap- 
peared in  person,  and  by  Hayner  &  Ward,  her  attorneys,  and  Otto  Kelsey,  Esq., 
as  Comptroller  of  the  State  of  New  York,  having  appeared  by  Jarvis  P.  O'Brien, 
Esq.,  his  attorney,  and  Frederick  W.  Crawford,  a  creditor,  having  appeared 
by  Prank  H.  Deal,  Esq.,  his  attorney,  and  Francis  T.  McPherson,  a  creditor, 
having  appeared  by  J.  E.  Hoag,  Esq.,  his  attorney,  and  Robert  Crannell  a 
creditor,  appearing  in  person,  and  the  proper  proceedings  in  due  form  of  law 
having  been  thereupon  had  and  adjournments  having  been  taken  to  this  day, 
and  after  due  examination  so  as  aforesaid  had,  and  the  Surrogate  having 
heard  the  proofs  and  allegations  of  the  parties,  and  it  having  been  estab- 
lished to  the  satisfaction  of  said  Surrogate: 

I.  That  the  said  Petitioner  has  fully  complied  with  the  requisite  provi- 
sions of  the  statutes  concerning  the  disposition  of  a  decedent's  real  property 
for  the  payment  of  debts  or  funeral  expenses,  and  that  the  proceedings  herein 
have  been  in  conformity  to  title  5  of  chapter  18  of  the  Code  of  Civil 
Procedure. 

II.  That  the  following  claims,  for  the  purpose  of  paying  which  this  decree 
is  made,  are  valid  and  subsisting  debts  against  said  decedent's  real  property 
and  justly  due  and  owing,  to  wit: 

Solomon  W.  Russell,  Jr.,  said  executor,  for  money  advanced  to  said  estate 
to  pay  a  debt  of  decedent,  amount  advanced,  $503.91  less  payment  under  decree 
in  judicial  settlement,  $42.14;  amount  principal  due,  $461.77,  with  interest 
on  $503.91  from  January  5,  1903,  to  September  8,  1904,  $50.63,  and  interest  on 
$461.77  from  September  8,  1904,  to  September  27,  1904,  $1.40.  Total  amount 
due,  $513.80. 

Solomon  W.  Russell,  Jr.,  said  executor,  for  amount  due  him  for 
legal  services,  as  established  by  a  decree  of  this  Court,  entered 
March  16,  1904   $3,303  25 

Less  payment  under  decree  in  judicial  settlement 275  40 

Amount  due,  principal    $3,027  85 

With  interest  on  $3,303.25  from  March  16,   1904,  to  September  8, 

1904 94  11 

And  interest  on  $3,027.85  from  September  8,  1904,  to  September  27, 

1904 9  20 


Total  amount  due  $3,131   16 


Robert  Crannell,  of  Troy,  N.  Y.,  for  money  loaned  deceased $200  00 

»»♦•»**»*» 

III.  That  the  claims  above  established  and  allowed  amount  in  the  aggregate 
to  the  sum  of  $4,203.61,  which  includes  interest  to  this  date,  and  that  none 
of  them  is  secured  by  any  judgment  or  mortgage,  nor  expressly  charged  by 
said  decedent's  Will  upon  his  real  property  or  upon  any  interest  in  hia  real 
property. 
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IV.  That  the  property  hereinafter  described  was  not  effectually  devised  or 
expressly  charged  with  the  payment  of  debts  or  funeral  expenses,  is  not  sub- 
ject to  a  valid  power  of  sale  for  the  payment  thereof  and  is  not  exempted  from 
levy  and  sale  by  virtue  of  an  execution  as  prescribed  in  title  2  of  chapter  13 
of  the  Code  of  Civil  Procedure  of  the  State  of  New  York. 

V.  That  all  the  personal  property  of  said  decedent  which  could  have  been 
applied  to  the  payment  of  his  debts  has  been  so  applied,  and  that  it  is  insuffi- 
cient for  the  payment  of  the  same,  as  established  by  this  decree.  And  the 
Surrogate  having  thereupon  duly  inquired  and  heard  the  evidence  as  to 
whether  sufficient  money  can  be  raised  advantageously  to  the  persons  inter- 
ested in  said  real  property  by  the  mortgage  of  the  real  property  of  which 
this  decedent  died  seized,  and  having  ascertained  that  sufficient  money  can 
be  so  raised  advantageously  as  aforesaid  by  the  mortgage  of  said  real  property 
on  the  terms  hereinafter  prescribed. 

Now,  on  motion  of  Eugene  McLean,  Esq.,  attorney  for  said  executor,  it  is 
Ordered,  Adjudged  and  Decreed, 

1st.  That  the  said  claims  of  Solomon  W.  Russell,  Jr.,  *  *  *  are  valid 
and  subsisting  debts  against  said  decedent's  estate  in  the  amounts  respectively 
stated,  aggregating  a  total  sum  of  $4,203.61. 

2d.  That  the  said  executor,  Solomon  W.  Russell,  Jr.,  be  and  is  hereby 
allowed  the  sum  of  $143.88,  his  disbursements  in  these  proceedings,  and  that 
he  also  be  and  is  hereby  allowed  the  sum  of  $150  as  and  for  the  fees  of  his 
attorney  and  counsel  in  these  proceedings;  and  that  the  said  executor,  Solo- 
mon W.  Russell,  Jr.,  be  and  is  also  hereby  allowed  the  sum  of  $137.43  as 
and  for  his  commissions  in  these  proceedings,  making  a  total  allowance  to 
said  executor  of  $431.31. 

3d.  That  for  the  purpose  of  paying  the  debts  and  expenses  of  these  pro- 
ceedings as  hereinbefore  established  and  allowed,  the  said  executor,  Solomon 
W.  Russell,  Jr.,  shall  mortgage  the  following  described  real  property  of  which 
said  decedent  died  seized,  in  and  for  the  sum  of  four  thousand  six  hundred 
thirty-four  dollars  and  ninety-two  cents  ($4,634.92),  to  pay  such  debts  and 
expenses  upon  the  said  executor  executing  and  filing  with  the  Surrogate  of 
this  County  the  bond  prescribed  by  law  in  the  penalty  of  nine  thousand  two 
hundred  seventy  dollars  ($9,270)  to  be  approved  by  the  Surrogate.  The  said 
mortgage  shall  be  made  payable  three  years  from  the  date  thereof,  with 
interest  at  five  per  centum  per  annum,  payable  semi-annually.  The  premises 
so  to  be  mortgaged  are  the  premises  mentioned  in  the  Petition  as  the  real 
property  of  which  decedent  died  seized  and  are  described  as  follows: 

Pabcel  Number  One  (1). 

Description  in  Full. 
•  •••»•♦•** 

And  it  is  further  Ordered,  Adjudged  and  Decreed,  that  so  much  as  may  be 
necessary  of  the  income  hereafter  received  from  said  real  estate  shall  be 
applied  to  the  pajonent  of  the  interest  on  said  mortgage  as  the  same  may 
accrue;  and  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  said  executor,  shall  proceed  to 
execute  this  decree  in  the  same  manner,  and  the  execution  thereof  shall  have 
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the  same  effect  as  if  he  were  acting  as  executor  of  the  decedent  under  a  like 
power  coatained  in  a  will  of  said  deceased,  duly  executed  and  proved;  that 
he  shall  pay  out  and  distribute  the  said  sum  of  $4,634.92,  the  proceeds  from 
said  mortgage,  to  said  creditors,  as  follows: 

To  Solomon  W.  Russell,  Jr $3,644  96 

*  *  *  »  »  »*  *  *  * 

WILLIS  E.  HBATON, 
[L.  s.]  Surrogate. 


FORM  No.  130. 
BOND  OF  EXECUTOR. 

[T  818,  §  2758] 
SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  the  application  of  SOL- 
OMON W.  RUSSELL,  Jk.,  as  executor  of 
the  last  will  and  testament  of  MERVIN  S. 
CAMPBELL,  deceased,  for  a  decree  direct- 
ing the  disposition  of  the  real  property  of 
said  decedent,  or  so  much  thereof  as  may 
be  necessary  for  the  payment  of  his  debts. 


Know  all  Men  hy  these  Presents: 

That  we,  Solomon  W.  Russell,  Jr.,  of  Troy,  New  York,  as  principal,  and 
the  Fidelity  and  Deposit  Company  of  Maryland,  having  an  office  and  principal 
place  of  business  for  the  State  of  New  York  at  No.  35  Wall  street,  in  the 
Borough  of  Manhattan,  in  the  City  of  New  York,  as  surety,  are  held  and 
firmly  bound  unto  the  People  of  the  State  of  New  York  in  the  sum  of  nine 
thousand  two  hundred  and  seventy  dollars  ($9,270),  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said,  the  People  of  the  State 
of  New  York,  for  which  payment,  well  and  truly  to  be  made,  the  said  Solomon 
W.  Russell,  Jr.,  binds  himself,  his  heirs,  executors  and  administrators,  and 
the  said  surety  binds  itself,  its  successors  and  assigns,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  27th  day  of  September,  nineteen  hun- 
dred and  four. 

Whereas,  in  the  above-entitled  proceeding  on  the  27th  day  of  September, 
1904,  a  decree  was  entered  authorizing  Solomon  W.  Russell,  Jr.,  as  executor, 
to  mortgage  decedent's  real  property  for  the  sum  of  four  thousand  six  hun- 
dred and  thirty-four  and  92/100  ($4,634.92),  and  then  to  pay  out  and  dis- 
tribute the  said  sum  to  the  creditors  of  the  decedent. 
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And  it  was  Ordered,  Adjudged  and  Decreed  that  the  said  executor  shall 
proceed  to  execute  this  decree  in  the  same  manner,  and  the  execution  thereof 
shall  have  the  same  effect  as  if  he  were  acting  as  executor  of  the  decedent  under 
a  like  power  contained  in  a  will  of  said  deceased  duly  executed  and  proved 
and  that  he  shall  pay  out  and  distribute  the  said  sum  of  four  thousand  six 
hundred  and  thirty-four  and  92/100  dollars  ($4,634.92),  the  proceeds  from 
said  mortgage,  to  said  creditors  as  follows: 

To  Solomon  W.  Russell,  Jr $3,644  96 

To  Solomon  W.   Russell,  Jr.,   commissions,   counsel   fees   and   dis- 
bursements    431  31 

To  Robert  Crannell    183  86 

To  Frederick  W.  Crawford  347  22 

To  Francis  T.  McPherson  27  57 

Total $4,634  92 


Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above- 
boimden,  Solomon  W.  Russell,  Jr.,  shall  faithfully  perform  the  duties  imposed 
upon  him  by  the  said  decree,  and  shall  account  for  all  moneys  received  by  him 
whenever  required  so  to  do  by  a  Court  of  competent  jurisdiction,  then  this 
obligation  to  be  null  and  void,  otherwise  to  remain  in  full  force  and  virtue. 

SOLOMON  W.  RUSSELL,  Jb.     [e.  s.] 

FIDELITY  &  DEPOSIT  COMPANY  OF  MARYLAND.     [L.  s.] 

By  Heney  B.  Platt, 

Vice-President. 
Attest:  James  R.  Kingslet, 

Attorney-in-Fact. 

(Add  acknowledgments.) 
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FORM  No.  131. 

ACCOUNT  OF  EXECUTOR  AS  TO  DISPOSITION  OF 

PROCEEDS. 

m  821,  §  2761] 
SUKEOGATE'S  COURT,  Rbnsselaeb  County. 


In  the  matter  of  the  application  of  SOLO- 
MON W.  RUSSELL,  Jb.,  as  executor,  etc., 
of  MERVIN  S.  CAMPBELL,  deceased,  for 
a  decree  directing  the  disposition  of  real 
property  of  decedent  for  payment  of  debts. 


''Account  of  proceedings. 


To  the  Surrogate's  Count,  County  of  Rensselaer : 

I,  Solomon  W.  Russell,  Jr.,  of  the  City  of  Watervliet,  New  York,  do  render 
the  following  account  of  my  proceedings  as  executor  of  the  last  Will  and 
Testament  of  Mervin  S.  Campbell,  deceased,  under  the  decree  in  the  above- 
entitled  proceedings  made  and  entered  the  27th  day  of  September,   1904. 

First. —  That  subsequent  to  the  entry  of  said  decree,  as  therein  directed,  I 
duly  executed  and  filed  with  the  Surrogate  of  this  County  the  bond  prescribed 
by  law  in  the  penal  sum  of  nine  thousand  two  hundred  and  seventy  dollars 
($9,270),  which  was  duly  approved  by  said  Surrogate. 

Second. —  On  the  5th  day  of  October,  1904,  and  subsequent  to  the  approval 
of  said  bond  as  aforesaid,  I,  as  executor,  in  consideration  of  the  payment 
to  me  of  the  sum  of  four  thousand  six  hundred  tliirty-four  dollars  and  ninety- 
two  cents  ($4,634.92)  by  William  H.  Boyce  and  James  Milwain,  of  the  City 
and  County  of  Albany,  N.  Y.,  executed  and  delivered  to  said  persons,  aa  mort- 
gagees, a  mortgage,  as  directed  by  said  decree,  covering  all  the  real  estate  of 
which  decedent  died  seized,  as  stated  and  described  in  the  said  decree,  which 
mortgage  was  made  payable  three  years  from  the  date  thereof,  with  interest 
at  five  per  centum  per  annum,  payable  semi-annually,  and  was  to  secure  the 
payment  of  said  sum  with  interest  as  aforesaid. 

Third. —  That  I  have  paid  out  and  distributed  the  said  sum  of  four  thou- 
sand six  hundred  thirty-four  dollars  and  ninety-two  cents  ($4,634.92),  the 
proceeds  of  said  mortgage,  to  the  creditors  of  said  decedent,  aa  directed  by 
said  decree  as  follows^  to  wit: 

To  Solomon  W.  Russell,  Jr $3,644  96 

To  Solomon  W.  Russell,   Jr.    (commissions,   counsel  fees   and  dis- 
bursements)    431  31 

To  Robert  Crannell    183  86 

To  Frederick  W.  Crawford 347  22 

To  Francis  T.   McPherson   27  57 


Total $4,634  92 

82 
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The  receipts  of  the  above-named  persons  showing  the  payments  to  them  of 
the  amounts  set  opposite  their  respective  names  are  herewith  presented  and 
filed. 

All  of  which  is  respectfully  submitted. 

Dated,  November  26,  1904. 

SOLOMON  W.  RUSSELL,  JB., 
Eaiecutor. 
(Add  verification.) 


FORM  No.  132. 
PROBATE  OF  HEIRSHIP  —  PETITION. 

[H  937,  §  2654] 
SURROGATE'S  COURT.  Rbnsselaee   County. 


In  the  matter  of  the  probate  of  the  heirship 
of  MARY  F.  GARNSEY,  ALICE  C.  VAN 
ALSTYNE,  CLARA  B.  JOHNSON,  MAR- 
GARET BROWNELL  and  KATHARINE 
WILCOX,  to  certain  lands  whereof  CATH- 
ERINE BROWNELL  died  seized. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of  Brownell  Garnsey,  of  the  City  of  Troy,  N.  Y.,  respectfully 
shows : 

First. —  That  Catherine  Brownell  departed  this  life  on  or  about  March  31, 
1891,  leaving  no  last  Will  and  Testament,  and  being  at  the  time  of  her  death 
a  resident  of  the  City  of  Troy,  in  the  County  of  Rensselaer  and  State  of  New 
York. 

Second. —  That  the  said  Catherine  Brownell  died  seized  of  the  following 
described  premises: 

All  that  tract  or  parcel  of  land  situate  on  the  west  side  of  First  street 
( describe )  


Third. —  That  the  said  Catherine  Brownell  left  surviving  her  no  husband, 
but  five  children:  Mary  F.  Garnsey,  now  deceased;  Alice  C.  Van  Alstyne, 
who  now  resides  in  the  City  of  Albany,  N.  Y. ;  Clara  B.  Johnson,  who  now 
resides  at  New  Brunswick,  N.  J. ;  Margaret  Brownell,  now  deceased,  and 
Katharine  Wilcox,  who  now  resides  at  Evanston,  111.,  her  only  heirs. 

Fourth. —  That  your  Petitioner  is  informed  and  believes  that  no  application 
has  been  made  by  anyone  to  any  Surrogate's  Court  in  this  State  for  the  pro- 
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bate  of  any  alleged  will  of  the  said  Catherine  Brownell,  deceased,  or  for 
Letters  of  Administration  or  temporary  administration  on  her  estate,  and 
your  Petitioner  verily  believes  that  no  Surrogate  or  Surrogate's  Court  of 
this  State  has  acquired  jurisdiction  on  the  estate  of  the  said  Catherine 
Brownell. 

Fifth. —  That  on  or  about  May  3,  1893,  the  above-named  Margaret  Brownell, 
Katharine  Wilcox,  Alice  C.  Van  Alstyne  and  Clara  B.  Johnson,  by  a  deed 
duly  executed  and  recorded  in  Kensselaer  County  Clerk's  ofSce,  in  Book  of 
Deeds  No.  241,  at  page  505,  conveyed  all  their  right,  title  and  interest  in 
and  to  the  above-described  premises  to  the  said  Mary  F.  Garnsey. 

Sixth. —  That  thereafter  the  said  Mary  F.  Garnsey  departed  this  life  leaving 
no  husband  but  one  son,  your  Petitioner,  surviving  her  as  her  only  heir-at- 
law,  and  leaving  a  last  Will  and  Testament,  proved  before  the  Surrogate  of 
the  County  of  Rensselaer  on  or  about  July  8,  1901,  whereby  she  devised  the 
above-described  premises  to  your  Petitioner. 

Seventh. —  That  the  said  Margaret  Brownell  departed  this  life  on  or  about 
the  year  1892,  intestate,  without  ever  having  been  married,  leaving  surviving 
her  as  her  only  heirs-at-law  the  said  Alice  C.  Van  Alstyne,  Clara  B.  Johnson, 
Katharine  Wilcox  and  Mary  P.  Garnsey. 

Eighth. —  That  by  reason  of  the  facts  above  stated,  the  said  Mary  F.  Garn- 
sey, Alice  C.  Van  Alstyne,  Clara  B.  Johnson,  Margaret  Brownell  and  Katha- 
rine Wilcox,  each  became  seized  of  an  undivided  one-fifth  interest  in  the 
above-described  premises  upon  the  death  of  the  •  said  Catherine  Brownell,  and 
that  your  Petitioner  is  now  the  owner  of  the  entire  fee  to  said  premises. 

Wherefore,  your  Petitioner  prays  that  a  decree  may  be  made  herein  estab- 
lishing the  right  to  inheritance  of  said  real  property,  and  that  all  the  heirs 
of  the  decedent,  now  living,  may  be  cited  to  attend  the  probate  of  that  right. 

Dated,  June  14,  1907. 

BROWNELL  GARNSEY, 

Petitioner. 
(Add  verification.) 


FORM  No.  133. 
CITATION. 

[IT  937,  §  2655] 


The  People  of  the  State  of  New  York. 

To  Alice  C.  Van  Alstyne,  of  Albany,  N.  Y.,  Clara  B.  Johnson,  of  New 
Brunswick,  N.  J.,  Katharine  Wilcox,  of  Evanston,  111.,  Brownell  Garnsey,  of 
Troy,  N.  Y.,  heirs-at-law  and  next  of  kin  of  Catherine  Brownell,  late  of  the 
City  of  Troy,  in  the  County  of  Rensselaer,  deceased. 

You  and  each  of  you  are  hereby  cited  and  required  personally  to  be  and 
appear  before  our  Surrogate  of  the  County  of  Rensselaer,  in  our  Surrogate's 

Court,  in  the  City  of  Troy,  in  said  County,  on  the day  of  June,   1907, 

at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  attend  the  pro- 
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bate  of  the  right  of  inheritance  of  the  heirs  of  the  said  Catherine  Brownell, 
deceased,  in  certain  premises  situate  in  the  City  of  Troy,  N.  Y.,  described  as 
follows : 

All  that  tract  or  parcel  of  land  situate  on  the  west  side  of  First  street,  etc., 


In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  our  said 
Surrogate  to  be  hereunto  affixed. 

Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  said  County  at  the  City 
[L.  s.]     of  Troy,  the day  of  June,  1907. 

ANTHONY  P.  FINDER, 

Clerh  of  Surrogate's  Court. 


WAIVER  OF  CITATION. 

[T  937,  §  2655] 
SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  the  probate  of  the  heirship 
of  MARY  F.  GARNSEY  et  al.,  to  certain 
lands,  whereof  CATHERINE  BROWNELE 
died  seized. 


I,  Alice  C.  Van  Alstyne,  of  the  City  of  Albany,  N.  Y.,  one  of  the  heirs-at- 
law  of  Catherine  Brownell,  late  of  the  City  of  Troy,  in  the  County  of  Rens- 
selaer, deceased,  do  hereby  waive  the  issue  and  service  of  a  Citation  in  the 
above-entitled  proceeding,  and  do  hereby  voluntarily  appear  in  any  proceeding 
instituted  or  to  be  instituted  for  the  probate  of  the  right  of  inheritance  of 
the  heirs  of  the  said  Catherine  Brownell,  deceased,  and  I  do  hereby  consent 
that  a  decree  be  granted  and  entered  in  said  proceeding,  establishing  the  right 
of  inheritance  to  the  lands  whereof  Catherine  Brownell  died  seized,  in  the 
undersigned,  Alice  C.  Van  Alstyne,  Clara  B.  Johnson,  Katharine  Wilcox, 
Margaret  Brownell  and  Mary  F.  Garnsey. 

Dated,  June  14,  1907. 
(Add  acknowledgment.) 
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FORM  No.  134. 
DECREE. 

[H  937,  §  2656] 
(Caption.) 

(Title.) 

Present,  Hon.  Wnxis  E.  Heaton,  Surrogate. 

The  Petition  of  Brownell  Garnsey,  duly  verified,  having  been  duly  filed  in 
this  Court,  together  with  a  waiver  of  the  issue  and  service  of  citation,  and 
consent  to  the  entrance  of  this  decree,  by  Katharine  Wilcox,  Clara  B.  Johnson 
and  Alice  C.  Van  Alstyne. 

And  the  said  Surrogate  having  heard  the  allegations  and  proofs  of  the 
parties,. and  there  being  no  contest  respecting  the  heirship  of  any  party,  nor 
respecting  the  share  to  which  any  party  was  entitled,  as  the  heir  of  said 
Catherine  Brownell,  and  the  Surrogate  having  inquired  into  the  facts  and 
circumstances  of  the  case,  and  the  said  Brownell  Garnsey  having  established 
by  satisfactory  evidence  that  on  or  about  March  31,  1891,  Catherine  Brownell 
died  at  the  City  of  Troy,  N.  Y.,  which  was  at  the  time  of  her  place  of  resi- 
dence, seized  of  the  real  property  in  said  petition  mentioned  and  hereinafter 
described,  intestate,  leaving  five  children  and  only  five,  her  sole  heirs-at-law, 
entitled  to  inherit  in  the  manner  hereafter  mentioned  the  said  real  property 
of  which  said  Catherine  Brownell  died  seized. 

That  the  said  heirs  so  entitled  to  inherit,  were  Mary  F.  Garnsey,  Margaret 
Brownell,  Katharine  Wilcox,  Alice  C.  Van  Alstyne  and  Clara  B.  Johnson, 
all  of  full  age,  residing  as  follows: 

The  said  Mary  F.  Garnsey,  at  Troy,  N.  Y. 

The  said  Alice  C.  Van  Alstyne,  at  Albany,  N.  Y. 

The  said  Clara  B.  Johnson,  at  City  of  New  Brunswick,  N.  J. 

The  said  K  tharine  Wilcox,  at  Evanston,  111. 

The  said  Margaret  Brownell  at  Troy  N.  Y. 

That  the  said  Catherine  Brownell  left  her  surviving  no  husband. 

That  the  said  five  above-named  heirs  are  proved  to  be  entitled  to  one-fifth 
share  each  in  said  real  property. 

And  it  is  further  mad?  to  appear  that  no  application  has  been  made  to  any 
Surrogate's  Court  in  this  State  for  the  probate  of  any  alleged  will  of  the  said 
Catherine  Brownell  or  for  Letters  of  Administration  or  temporary  adminis- 
tration on  her  estate,  and  that  no  Surrogate's  Court  of  this  State  has  here- 
tofore, prior  to  the  institution  of  this  proceeding,  acquired  any  jurisdiction 
in  the  premises  by  reason  of  the  commencement  of  any  proceeding  in  reference 
to  the  estate  of  said  deceased. 

And  it  further  appearing,  from  the  records  of  this  court,  that  the  said  Mary 
P.  Garnsey  has  heretofore  died,  leaving  a  will,  proved  and  recorded  in  this 
Court,  whereby  she  devised  her  property  to  her  son,  the  Petitioner,  Brownell 
Garnsey. 

2Sow,  on  motion  of  Shaw,  Bailey  &  Murphy,  attorneys  for  said  Petitioner, 

It  is  Ordered,  Adjudged  and  Decreed  that  the  right  of  inheritance  of  Mary 
F.  Garnsey,  Alice  C.  Van  Alstyne,  Clara  B.  Johnson,  Katharine  Wilcox  and 
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Margaret  Brownell,  in  and  to  the  real  property  situate  in  the  City  of  Troy, 
N.  Y.,  of  which  said  Catherine  Brownell  died  seized,  and  which  is  herein- 
after described,  has  been  established  to  the  satisfaction  of  the  Surrogate  of 
Rensselaer  County,  in  accordance  with  the  facts  hereinbefore  recited,  and  that 
said  Mary  F.  Garnsey,  Alice  C.  Van  Alstyne,  Clara  B.  Johnson,  Katharine 
Wilcox  and  Margaret  Brownell,  upon  the  death  of  the  said  Catherine  Brownell, 
became  and  were  entitled  to  an  undivided  one-iifth  part  or  share  of  said  real 
property,  which  said  real  property  is  bounded  and  described  as  follows: 


Insert  Description. 


WILLIS  E.  HEATON, 

Surrogate. 


DECREE  — DIFFERENT  FACTS. 

( Caption. ) 

(Title.) 

Ogden  D.  King,  of  the  Town  of  Albemarle,  County  of  Stanly,  State  of  North 
Carolina,  having  this  day  duly  presented  and  filed  his  Petition,  praying  that 
a  decree  be  made  establishing  the  right  of  inheritance  to  certain  real  property 
situate  in  the  City  of  Troy,  County  of  Eensselaer  and  State  of  New  York,  of 
which  property  Joseph  Stackpole  King  died  seized;  and  it  appearing  in  and 
by  said  Petition  and  being  otherwise  established  to  the  satisfaction  of  the 
Surrogate  that  the  said  Joseph  Stackpole  King  died  intestate,  survived  by  the 
said  Petitioner  as  his  only  heir-atrlaw,  so  that  no  citation  ia  necessary;  and 
the  said  Surrogate  having  heard  the  allegations  and  proofs  submitted  in 
behalf  of  the  Petitioner,  and  .there  being  no  contest  concerning  the  heirship 
of  any  party  or  respecting  the  share  of  which  any  party  is  entitled  as  an  heir 
of  the  said  Joseph  Stackpole  King;  and  the  Surrogate  having  inquired  into 
the  facts  and  circumstances  of  the  case;  and  the  said  Petitioner  having  estab- 
lished, by  satisfactory  evidence,  that  one  Joseph  Stackpole  died  at  Troy,  in 
the  County  of  Eensselaer,  on  the  4th  day  of  November,  1880,  seized  of  said 
real  estate  and  leaving  a  Last  Will  and  Testament,  in  and  by  which  said 
real  estate  was  devised  to  his  daughter,  Adelaide  A.  Stackpole,  and  to  her 
heirs  forever;  that  thereafter  the  said  Adelaide  A.  Stackpole  became  the 
wife  of  the  said  Petitioner,  Ogden  D.  King;  that  on  the  16th  day  of  March, 
1885,  she  died  intestate,  seized  of  the  above  described  real  estate,  and  sur- 
vived by  her  said  husband,  the  said  Ogden  D.  King,  and  by  one  son  said 
Joseph  Stackpole  King,  her  only  heir-at-law;  and  that  thereafter  and  on 
the  17th  day  of  April,  1885,  said  Joseph  Stackpole  King  died,  being  then  an 
infant  about  five  weeks  old  intestate,  seized  of  the  said  real  estate,  and  sur- 
vived by  the  said  Ogden  D.  King,  his  father  and  only  heir-at-law;  that  the 
said  Joseph  Stackpole  King  died  at  the  City  of  Brooklyn,  N.  Y.,  where  he 
then  resided,  intestate,  seized  of  the  real  estate  hereinafter  described,  and 
that  no  Surrogate's  Court  has  acquired  jurisdiction;  that  his  father,  the  said 
Ogden  D.  King,  is  his  only  heir-at-law;  now,  therefore,  on  motion  of  William 
W.  Morrill,  attorney  for  Petitioner, 
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It  is  Ordered,  Adjudged  and  Decreed  that  the  right  of  inheritance  of  the 
said  Ogden  D.  King,  in  and  to  the  real  property  situated  in  the  City  of  Troy, 
County  of  Rensselaer,  and  State  of  New  York,  of  which  Joseph  Stackpole 
King,  late  of  the  City  of  Brooklyn,  in  the  State  of  New  York,  died  seized  and 
which  is  hereinafter  described  has  been  established  to  the  satisfaction  of  the 
Surrogate  of  Rensselaer  County,  in  accordance  with  the  facts  hereinbefore 
recited ;  that  the  said  real  estate  is  bounded  and  described  as  follows: 

(Insert  Descriptioii. ) 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  135. 
PETITION  OF  CREDITOR  FOR  AN  ACCOUNTING. 

[1  970,   §  2727] 
SURROGATE'S  COURT,  County  of  Rensselaeb. 


In  the  matter  of  the  estate  of 

Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer. 

The  Petition  of ,  of  the of ,  in  the  County  of 

,  respectfully  showeth : 

That  your  Petitioner  is  a  creditor  of ,  late  of  the of 

,    in    the    County    of    Rensselaer    aforesaid,    deceased,    and    that 

Letters were    on   the day   of ,    19...,    granted   and 

issued  by   said   Surrogate   to ,   of  the of ,  and 

that  more  than  eighteen  months  have  expired  since  the  time  of  such  appoint- 
ment as  such 

Your  Petitioner  further  shows  that  the  said ,  deceased,  left  per- 
sonal estate  to  the  amount  of  $ or  thereabouts,  as  by  the  inventory 

thereof,  filed  in  the  ofiSce  of  said  Surrogate,  will  more  fully  appear. 

Your  Petitioner  further  shows,  that  he  has  frequently  and  in  a  friendly 
manner,  since  the  expiration  of  eighteen  months  from  the  time  of  the  appoint- 
ment of  the  said as  such as  aforesaid,  applied  to 

for  an  account  of proceedings  as  such as  aforesaid,  and 

for  payment  of  the due  to  the  Petitioner;  but  the  said 

ha hitherto  neglected  and  refused  to  render  such  account,  or  to  make 

such  payment. 

In  consideration  of  the   premises,  your   Petitioner  prays  that  a   Citation 

may  issue  requiring  the  said to  appear  in  this  Court  and  rendei 

an  account  of proceedings  as  such as  aforesaid;  and  thai, 

auch  further  or   other  proceedings,   according  to   law  and  pursuant  to  thw 


I       I 
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practice  of  this  Court,  may  be  thereon  had  as  may  be  requisite  to  enforce 
the  payment  of  your  Petitioner's  claim  aforesaid,  and  as  to  the  Surrogate 
shall  seem  just  and  equitable. 

Dated,  Troy,  ,  19... 

(Add  verification.) 


FORM  No.  136. 

PETITION  FOR  VOLUNTARY  JUDICIAL  SETTLE- 
MENT. 

[H  990,  §  2728] 
SURROGATE'S  COURT,  County  or  Eensseiaeb. 


In  the  matter  of  the  judicial  settlement  of 
the  estate  of 


Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of ,  of  the of ,  in  the  County  of 

Rensselaer,  aforesaid,  respectfully  showeth,  that  your  Petitioner.  .  was.  .  .  .duly 
appointed  and  qualified  by  the  Surrogate  of  said  County  of  Rensselaer,  as  the 

of  the of ,  late  of  the of , 

in  the  said  County,  deceased,  and  that  Letters were  granted  and  issued 

to  your  Petitioner.  .  .by  the  Surrogate's  Court  aforesaid,  on  the day  of 

,  19-. . 

That  your  Petitioner ...  ha returned  to  the  Surrogate  of  said  County 

an  inventory  of  the  personal  property  and  estate  of  the  said  deceased. 

That  the  following  named  are  all  and  the  only  persons  interested  in  said 
estate,  either  as  legatees,  heirs-at-Iaw,  next  of  kin,  sureties,  creditors  or  other- 
wise, to  wit :      


That  there  has  been  duly  published  a,  notice  to  creditors  to  present  claiins 

against  said  deceased  on  or  before  the day  of ,  19.  .  .,  and  that 

all  claims  presented  have  been  paid,  except :    


Wherefore,  your  Petitioner.  .  .pray.  .  .that accounts  may  be  judi- 
cially settled,  and  that  the  said and  all  persons  interested  In  the 

estate  of  the  said  deceased  may  be  cited  to  attend  such  settlement 

and  your  Petitioner.  .  .will  ever  pray. 


Dated,   ,  19.  .. 

(Add  vferification.) 
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FORM  No.  137. 
WAIVER  AND  APPEARANCE. 

[T  250,  §  2528] 
SURROGATE'S  COURT.  County  of  Rensselaee. 


In  the  matter  of  the  judicial  settlement  of 
the  -estate  of 


Deceased. 


We,   the  undersigned of  the   above-named  deceased  do,   by  these 

presents,  waive  the  issue  and  service  of  the  usual  Citation  required  by  law 

in  the  above-entitled  proceeding,  and  hereby  consent  that  the ,  etc., 

of  said  deceased  may  have  a  judicial  settlement  of accounts  as  such 

before  the  Surrogate  of  Rensselaer  County,  N.  Y.,  without  further 

notice  to  us  or  either  of  us,  and  we  do  hereby  appear  in  such  proceeding  and 
authorize  our  appearances  to  be  entered  on  the  record. 


Sealed  with  our  seals  and  dated  this 
day    of ,     19... 


STATE    OF    NEW    YORK 
County  of  Rensselaer 


[L.    S.] 


[L.    S.] 
[L.    S.] 


On    this day    of ,    19...,    personally    appeared    before    me 

,   to   me   well   known   to   be   the   same   person .  ,  .  described   in   and 

who  executed  the  foregoing  instrument  and  who acknowledged  the 

execution  of  the  same  for  the  purposes  therein  mentioned. 


Note. —  If  acknowledgment  is  taken  without  the  State  of  New  York  oi  County 
of  Rensselaer,  there  must  be  added  a  certificate  of  a  County  Clerk  or  Clerk  of 
Court  of  Record,  that  the  ofllcer  taking  acknowledgment  is  authorized,  &c., 
to  take  the  same. 

Do  not  acknowledge  before  the  County  Clerk  or  Clerk  <if  Court  of  Record  him- 
self. 
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FORM  No.  138. 
CITATION. 

[T  994,  §  2728] 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To and  all  persons  interested  in  the  estate  of ,  late  of 

the of in  the  County  of  Rensselaer,  deceased, 

Greeting:  You  and  each  of  you  are  hereby  cited  and  required  personally 
to  be  and  appear  before  our  Surrogate  of  the  County  of  Rensselaer,  at  the 
Surrogate's  Court,  to  be  held  at  the  Court  House,  in  the  City  of  Troy,  New 

York,  on  the.  .  .  .day  of ,  19. . .,  at  ten  o'clock  in  the  forenoon  of 

that  day,  then  and  there  to  attend  the  judicial  settlement  of  the  accounts  of 

the ,  and  such  of  you  as  are  under  the  age  of  twenty-one  years  are 

required  to  appear  by  your  guardian,  if  you  have  one,  or  if  you  have  none,  to 
appear  and  apply  for  one  to  be  appointed,  or  in  the  event  of  your  neglect  or 
failure  to  do  so,  a  guardian  will  be  appointed  by  the  Surrogate  to  represent 
and  act  for  you  in  the  proceeding. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  our  said  Surrogate's 
Court,  to  be  hereunto  aflixed. 
Witness,  Hon.  Willis  E.  Heaton,  Surrogate  of  said  County,  at  the  City 

[L.  s.]     of  Troy,  this day  of  ,  19 . .  . 

ANTHONY  P.  FINDER, 

Clerk  of  Surrogate's  Court. 


FORM  No.  139. 

ORDER  FOR  PUBLICATION  OR  SERVICE  WITHOUT 

THE  STATE. 

[1[  994,  §  2728] 
( Caption. ) 

(Title.) 

On  reading  and  filing  the  duly  verified  Petition  of of  said .- , 

late  of  the of ,  in  said  County,  deceased,  praying  that  a 

Citation  may  issue  out  of  this  Court  directed  to  the and  all  persons 

interested  in  the  estate  of  said  deceased,  to  appear  in  this  Court  and  attend 

the  judicial  settlement  of  the  accounts  of  the  said ,  and  it  appearing 

satisfactorily  to  the   Surrogate  that are  persons  interested  in  the 

estate  of  said  deceased,  and  that  they  severally  reside  out  of  the  State  of  New 
York,  and  reside  in  the  following  places,  to  wit :      


And  the  Surrogate  having  issued  his  Citation,  returnable  on  the day  of 

19 ... ,  at  ten  o'clock  a.  m.,  it  is-  Ordered,  that  the  said  Citation 
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be  served  on  said by  the  publication  thereof  not  less  than  once  in 

each  of  six  successive  weeks  in  the two  newspapers  published  in 

,  in  said  County  of  Rensselaer,  or  at  the  option  of  the  Petitioner, 

•  by  delivering  a  copy  of  the  Citation  without  the  State  to  each  of  the  persons 
so  named  or  described  in  the  Petition  and  Citation,  and  who  live  without  the 
State,  but  in  the  United  States  in  person,  at  least  thirty  days  before  the  return 
day  thereof,  and  on  those  residing  without  the  United  States,  at  least  forty 
days  before  the  return  day  thereof. 

And  it  is  further  Ordered,  that  on  or  before  the  day  of  the  first  publication 

the  Petitioner  deposit  in  the  post-office  at ,  N.  Y.,  a  copy  of  the 

Citation  and  the  Order,  contained  in  a  securely  closed,  post-paid  wrapper, 
directed  to  each  of  the  following  named  persons,  to  wit :   

And  it  appearing  to  the  satisfaction  of  the  Surrogate  from  the  Petition 

and  affidavit  in  this  matter  that  the  place  or  places  where  said 

would  probably  receive  matter  transmitted  through  the  post-office 

unknown  and  cannot  with  reasonable  diligence  be  ascertained,  it  is  Ordered, 
that  the  deposit  of  a  copy  of  the  said  Order  and  Citation  in  the  post-office 
addressed  to  said be  and  the  same  is  hereby  dispensed  with. 


Surrogate. 


FORM  No.  140. 
ACCOUNT  OF  PROCEEDINGS. 

[If  952,  §  2729] 


In  the  matter  of  the  judicial  settlement  of 
the  accounts  of 


.of  the 
of 


Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer : 


I,  ,  of  the of ,  do  render  the  following  ac- 
count of proceedings   as of deceased: 

On  the day  of ,  a.  d.   19'. . .,  Letters were  issued 

to ;  on  the day  of ,  A.  d.  19. ., —  caused  an  inven- 
tory of  the  personal  estate  of  the  deceased  to  be  filed  in  this  Court,  whic^i 
personal  estate  therein  set  forth  amounts,  by  appraisement  by  the  appraisers 
duly  appointed,  to  $ 

Schedule  A  hereto  annexed  contains  a  statement  of  all  the  property  con- 
tained in  said  inventory  sold  by at  public  or  private  sale,  with  the 

prices  and  manner  of  sale,  which  sales  were  fairly  made  by at  the 

best   prices   that   could   then  be  had,  with  due   diligence,   as then 
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believed;  it  also  contains  a  statement  of  all  the  debts  due  the  said  estate  and 
mentioned  in  said  inventory,  which  have  been  collected,  and  also  of  all  interest 
for  money  received  by for  which legally  accountable. 

Schedule  B  hereto  annexed  contains  a  statement  of  all  debts  in  said  inven- 
tory mentioned  not  collected  or  collectible  by ,   together  with  the 

reasons  why  the  same  have  not  been  collected,  and  are  not  collectible;  and 
also  a  statement  of  the  articles  of  personal  property  mentioned  in  said  inven- 
tory unsold,  and  the  reasons  of  the  same  being  unsold,  and  their  appraised 
value;  and  also  a  statement  of  all  property  mentioned  therein  lost  by  accident 
without  any  wilful  default  or  negligence,  the  cause  of  its  loss,  and  its  ap- 
praised value.     No  other  assets  than  those  in  said  inventory,  or  herein  set 

forth,  have  come  to possession  or  knowledge,  and  all  the  increase 

or  decrease  in  the  value  of  any  assets  of  said  deceased  is  allowed  or  charged 
in  said  Schedules  A  and  B. 

Schedule   C   hereto  annexed   contains   a   statement  of  all  jnoneys   paid  by 

for  funeral  and  other  necessary  expenses  for  said  estate,  together 

with  the  reasons  and  objects  of  such  expenditures. 

On  or  about  the day  of ,  in  the  year  19 ... ,  caused  a  notice 

for  claimants   to  present  their  claims  against  the  said  estate  to 

within  the  period  fixed  by  law,  and  at  a  certain  place  therein  specified,  to  be 
published  in  a,  newspaper,  according  to  law,  for  six  months,  pursuant  to  an 
order  of  the  Surrogate  of  the  County  of  Rensselaer,  to  which  order,  notice 

and  due  proof  of  publication,  herewith  filed, refer  as  part  of  this 

account. 

Schedule  D  hereto  annexed  contains  a  statement  of  all  the  claims  of  cred- 
itors presented  to  and  allowed  by or  disputed  by and  for 

which   a   judgment   or   decree   has   been   rendered   against together 

with  the  names  of  the  claimants,  the  general  nature  of  the  claim,  its  amount, 
and  the  time  of  the  rendition  of  the  judgment;  it  also  contains  a  statement 

of  all  moneys  paid  by to  the  creditors  of  the  deceased,  and  their 

names,  and  the  times  of  such  payment. 

Schedule  E  hereto  annexed  contains  a  statement  of  all  moneys  paid  the 
legatees,  widow  or  next  of  kin  of  the  deceased. 

Schedule  F  hereto  annexed  contains  the  names  of  all  persons  entitled  as 
widow,  legatees,  or  next  of  kin  of  deceased,  to  a  share  of  h . . .  estate,  with  their 
places  of  residence,  degree  of  relationship,  and  a  statement  of  which  of  them 
are  mmors,  and  whether  they  have  any  general  guardian,  and  if  so,  their 
names  and  places  of  residence,  to  the  best  of  h . . .  knowledge,  information 
and  belief. 

Schedule  G  hereto  annexed  contains  a  statement  of  all  other  facts  affecting 

administration  of  said  estate rights  and  those  of  others 

interested  therein.  ■ 

charge self  as  follows : 

With  amount  of  inventory  $ 

With  amount  of  increase  as  shown  by  Schedule  A 


credit self  as  follows : 

With  amount  of  loss  on  sales,  as  per  schedule. 
With  amount  debts  not  collected,  as  per  do.  .  .  . 
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With  amount  Schedule  C 
With  amount  schedule  D 
With  amount  schedule  E 
Leaving  a  balance  of . .  . 


to  be  distributed  to  those  entitled  thereto,  subject  to  the  deductions  of  the 
amount  of  commissions,  and  tlie  expenses  of  this  accounting.  The  said 
schedules,  which  are  severally  signed  by are  part  of  this  account. 

(Here  insert  the  appropriate  schedules,  giving  the  information  mentioned 
above. ) 

STATE  OF  NEW  YORK,  "[ 
County  of  Rensselajjk   J 

being   duly   sworn,    says   that    .  .h the , 

etc.,  of ,  late  of  the of ,  in  said  county,  de- 
ceased, and  that  the  annexed  account  is  in  all  respects  just  and  true;  that 
the  same,  according  to  the  best  of  .  .  h . .  knowledge  and  belief,  contains  a  full 
and  true  statement  of  all  . .  h . .  receipts  and  disbursements  on  account  of  the 
estate  of  decedent,  .ind  of  all  money  and  other  property  belonging  to  the 
estate,  which  ha.  .  .come  to.  .  .h. .  .hands,  or  which  have  been  received  by  any 
other  person  by  . .  h . .  order  or  authority  for  .  .  h .  .  use,  and  that  .  .  h .  .  does 
not  know  of  any  error  or  omission  in  the  account  to  the  prejudice  of  any 
creditor  of,  or  person  interested  in  the  estate  of  the  decedent. 

Th....  deponent.,  further  say..,  that  the  sums  under  twenty  dollars 
charged  in  the  said  account,  for  which  no  vouchers  or  other  evidences  of 
payment  are  heretofore  annexed  or  for  which  .  .  h .  .  may  not  be  able  to 
produce  vouchers  or  other  evidences  of  payment,  have  actually  been  paid  and 
disbursed  by   . .  h .  .   as  charged. 


Sworn  to  before  me  this, 
day  of ,  19. 


} 


SAMPLE  TREATMENT  OF  SCHEDULES. 

SCHEDULE  A. 

Pbopeett  Sold.  Incbease. 

Certiiicate  No.  249,  4.8  shares  of  the  capital 
stx)ck  of  the  National  Bank  of  Castleton,  N. 
Y.,  Issued  to  Susan  L.  Blackman.  (Said 
Bank  was  in  course  of  liquidation  at  the  time 
said  inventory  was  made  and  111^  had  been 
paid  to  said  testatrix  thereon  in  her  lifetime.) 
1906. 

July     30.  Received  for  same  in  full  settlement $24  72 

Value  of  same  in  inventory,  "  Doubtful  " 

Increase  over  inventory . ; $24  72 
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1906. 
July     30.  Received   of   Jennie   Potter,   residuary   legatee, 

for  one  dozen  silver  teaspoons $6  00 

(Add  other  items.) 

Total  received  for  same  ( see  Schedules  E. 

&    G.)     $135  25 

Value  of  same  in  inventory 135  25 

Increase  over  inventory 

Sept.     29.  One-half  of  six  acres  of  rye    (received  one-half 

of  rye  money) $43  09 

Oct.         5.  Keceived  one-half  of  straw  money 37  27 

Total  received  for  same $80  36 

Value  of  same  in  inventory 18  00 

Increase  over  inventory $62  36 

(Add  other  items.) 

Nov.      20.  Received  for  milk  and  eggs $27  82 

(Add  other  items.) 

Total  received  for  same $27  82 

Not   in   inventory 

Increase  over  inventory  27  82 

Deets  Collected  and  Intebest  Received. 
1907. 
Jan.         1.  Received   of  Albany   City   Savings   Institution, 

interest  from  Jan.  1,  1906,  to  Jan.  1,  1907.  .     $40  21 
Not  in  inventory,  none  of  said  interest  having 
been   due   at   death   of   testatrix,   March   22, 
1906 

Increase  over  inventory  40  21 

(Add  other  items.) 

Mortgage  —  Egbert     Garrison     and     wife     to 
Zachariah  Z.   Smith,  dated  March   19,   1889, 
recorded  same  day  in  Book  202  of  Mortgages, 
page   396. 
1906. 

July        6.  Received  for  same  in  full $241  87 

Value  of  same  in  inventory 225  00 

Increase   over   inventory 16  87 

(Add  other  items.) 

Note.- —  Charles  J.  Reynolds  and  George  W. 
Witbeck  to  Zachariah  Z.  Smith,  dated  Dec.  7, 
1892,  for  $20.00  with  use. 
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1906. 

Nov.        8.  Received  for  same  in  full $28  48 

Value  of  same  in  inventory,  "  Doubtful " 

Increase  over   inventory $28  48 

1907. 

Jan.         1.  Beceived  of  Albany  Trust  Co.,  interest $8  20 

Not  in  inventory ;   mistake  over  inventory 8  20 


Total  increase  over  inventory $208  76 


SCHEDULE  A. 

APRAISED  SOLD     INCREASE  DECREASE 

ARTICLE                            VALUE  FOR 

Single  barrel  shot  gun $3  00  $3  00             

Revolver  and  cartridges 1  00  40  .... 

Box  of  gun  shells 40  10  .... 

Total $4  40  $3  50             

Pair  of  iron  gray  horses $250  00  200  00             

One-horse  cutter    15  00  15  OO             

Top  buggy,  pole  and  shafts. ; 20  00  18  00             

2  plush  lap  robes 2  00  2  00             

1  top  cover 50  25  .... 

Total   

1  plush  lap  robe $1  00  1  50                50            

Set  of  single  harness 12  50  10  00             2  50 


60 

30 

$  90 

50  00 

2  00 

25 

Total. 


SCHEDULE  A. 

The  following  is  a  statement  of  all  the  debts  due  the  estate  and  mentioned 
in  inventory  which  have  been  paid  to  us.  No  interest  was  received  upon  any 
of  snch  claims. 

AMOUNT 
NAME  RECEIVED  INCREASE       DECREASE 

M.    B.   Dolan $8  00  

Morris   Abeloff    3  00  $3  00 

Albert    Benjamin    (Adalbert) 10  00  $5  00  
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SCHEDULE  B.— GOODS  XHSTSOLD. 

Statement  of  all  the  goods  in  the  general  inventory,  which  are  unsold,  the 
reasons  why  such  goods  were  not  sold,  and  appraised  value  thereof. 


APPRAISED 
AETICUES  VALUE 

Cherry   cobbler    $1  50 

1  set  of  World's  Best  Literature  (30  volumes) 22  50 

1  set  of  Cyclopaedia  Britannica  (25  volumes)    25  00 


$49  GO 


SEASONS  FOB 
NOT   SELLING 

Delivered  to 
minor  child. 
Delivered  to 
minor  child. 
Delivered  to 
minor  child. 


Administrators. 


FORM  No.  141. 
ORDER  OF  REFERENCE  OF  ACCOUNT. 

n  1005,  §  2546] 
( Caption. ) 

(Title.) 

The   said having  filed account,   and   objections   thereto 

having  been  also  filed  by , 

It  is  Ordered,  that  it  be  referred  to ,  Esq.,  Counselor  at  Law,  of 

the  City  "f  New  York,  to  inquire  into  the  necessary  jurisdictional  facts,  to 
examine  said  accoimt  and  objections,  to  hear  and  determine  all  questions 
arising  upon  the  settlement  of  said  account  which  the  Surrogate  has  power  to 
determine,  and  to  make  report  to  the  Court  with  all  convenient  speed. 
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FORM  No.  142. 
AFFIDAVIT  OF  REGULARITY, 

SURROGATE'S  COURT,  County  of  New  York. 


In  the  matter  of  the  estate  of 

Deceased. 


COUNTY  OF  NEW  YORK,  ss.: 

being  duly  sworn,  says  that  he  is  the  Attorney  of  the 

herein.  That  all  the  parties  to  this  proceeding  have  been  duly  cited  or  have' 
duly  waived  the  issuance  and  service  of  a  citation,  approved  the  accounts 
filed  herein  and  consented  to  the  entry  of  a  decree  approving  and  settling  the 
same,  in  the  manner  and  form  following,  to-wit: 

I.  By  service  of  a  copy  of  the  citation  issued  herein  upon  the  following 
persons,  in  the  manner  prescribed  by  sections  2520,  2526  and  2527  of  the 
Code  of  Civil  Procedure,  as  more  fully  appears  by  the  proof  of  service  thereof, 

made  in  the  manner  and  form  prescribed  by  law,  and  filed  herein  on  the 

day  of ,19..,  viz.:    On 


II.  By  service  thereof  without  the   State,  or  by  publication  in  pursuance 

of  an  order  made  herein  on  the day  of ,  19.  . .,  under  sections 

2522  and  2523  of  the  Code  of  Civil  Procedure,  as  more  fully  appears  by  the 
proof  of  service  thereof,  made  in  the  manner  prescribed  by  law  and  filed 
herein  on  the day  of ,  19 . .  .,  viz. :     On 


NAME. 


III.  Personally  or  by  Attorney  by  duly  executed  waivers  of  the  issuance 
and  service  thereof,  containing  an  approval  of  the  account  filed  herein  and  a 
consent  to  the  entry  of  a  decree  approving  and  settling  the  same,  and  filed 
herein  on  the day  of ,  19. .,  by 


IV.  That  no  notice  of  appearance  has  been  filed  herein,  except  by . 
83 
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That  all  of  the  persons  named  above  are  of  full  age  and  sound  mind  ex- 
cepting those  hereinbefore  stated  to  be  otherwise,  and  comprise  all  the  parties 
as  deponent  verily  believes,  who  have  any  interest  in  this  proceeding. 


Sworn  to  before  me  this 
day  of ,  19 


:■■  [ 


Note. — Where  a  person  cited  la  an  infant,  a  lunatic,  an  habitual  drunkard, 
or  for  any  cause  mentally  incapable  adequately  to  protect  his  rights,  it  must 
so  appear   in  the  foregoing  affidavit.     The  age  of  the  infant  must  also  be  stated 


FORM  No.  143. 
BILL  OF  COSTS  AND  AFFIDAVIT. 

[IF  1203,  §§  2561,  2562] 
SURROGATE'S  COURT,  County  of  New  Yoek. 


In  the  matter  of  the  judicial  settlement  of 
the  account  of 


Deceased. 


[No  endorsement  of  this  Bill 
of   Costs   required.] 


Note. —  See   Sections  2561   and  2562  of  the  Code  of  Civ.  Proc,  and  Rule  22  of 
this    Court. 


COSTS. 

s 

DISBURSEMENTS. 

S 

Costs  pursuant  to  Section  2561 

of  the  Code  of  Civil  Procedure 

Contest 

For  Serving  Citation  on    parties 
"    Publication    Citation,    New 

York  Law  Journal 

"    Publication  Citation 

"    Referee's  Fees 

Days  occupied  in  the  trial  or 

hearing,  less  two,  and  less 

"    Stenographer's  Fees 

"    Affidavits  and  Acknowledg- 

Motions  for  New  Trial 

Allowance  to  accounting  party 

under  Section  2562,  Code  of 

"    Postage.      .         

of  Civil  Procedure,  viz.: 

"    Certified  Copies 

Days  occupied  in  trial  or  hear- 
ing, less  adjournments 

Days  necessarily  occupied  in 
preparing  account 

"    Certified  Copy  Decree 

"    Satisfactions  of  Decree 

"    Certificate   of   FiUng   Satis- 

Days  necessarily  occupied  in 
otherwise  preparing  for  trial 

Total  Costs  and  Allowance. 

necessary      copies      of 
Papers,  as  follows: 

"    Attendance  of  Witnesses. . . 

I 

Total         

s 
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STATE  OF  NEW  YORK, 
County  of  New  York, 


':}• 


being  duly  sworn,  says  that  he  is ,  the  Attorney  and 

Counsel   for in   the    above-entitled   proceeding ;    that   the   foregoing 

disbursements  have  been  actually  made  or  will  be  necessarily  incurred  therein, 

by  or  in  behalf  of  the  said That  such  disbursements  are  correctly 

stated,  and  are  for  reasonable  and  necessary  expenses  in  this  proceeding. 

Deponent  further  says  that  the  time  stated  in  the  foregoing  bill  of  costs 
as  having  been  occupied  as  therein  specified  was  actually,  substantially  and 
necessarily  so  occupied  and  employed  in  this  matter  by  deponent,  and  that 
the  time  occupied  on  each  day  in  the  rendition  of  the  services  aforesaid,  and 
their  nature  and  extent  in  detail,  are,  as  hereinafter  set  forth,  opposite  the 
date  of  the  rendition  of  the  services  and  under  the  appropriate  head  of  par- 
ticular class  of  services  rendered  in  the  above-entitled  proceeding. 

That  no  compensation  has  been  paid  or  given  out  of  the  funds  of  the  estate 
of  the  said  deceased  for  or  on  account  of  the  services  specified  herein. 


FORM  No.  144. 

DECREE  ON  JUDICIAL  SETTLEMENT. 

[T  1167,  §  2743] 
(Caption.) 

(Title.) 

of  the of ,  late  of  the of , 

deceased,   having  heretofore   and  on   the day   of ,    19'..,   duly 

presented   and   filed account  of   proceedings   duly  verified,  together 

with  the  vouchers  in  support  thereof,  and  having  also  on  said  day  duly  pre- 
sented  petition   in  writing  praying  for   a  final  judicial  settlement 

of accounts  as  such and  a  citation  having  been  thereupon 

duly  issued  to  all  persons  interested  in  the  estate  of  said  deceased  requiring 

them   to    appear    in    this    Court    on    the day    of ,    19..,    and 

attend  the  final  judicial  settlement  of  the  accounts  of  said and  said 

citation  having  been  returned  with  proof  of  the  due  service thereof 

according   to    law,    and    said having   appeared,    in    person   and    by 

,  and  it  appearing  that minor upon  filing  hia 

written  consent  thereto,  was  duly  appointed  the  Special  Guardian  of  said 
minor. .,  to  attend  to  .  .h. .  interest  in  this  matter,  and  .  .h.  .  appeared  per- 
sonally for  that  purpose,  and  no  objections  having  been  made  to  the  said 
account,  and  the  will  of  said  deceased  having  been  read  in  evidence  from 
the  records  of  this  Court,  and  said  account  and  the  vouchers  therewith  filed, 
having  been  duly  examined  and  foimd  correct,  and  the  transfer  tax  assessed 
having  been  duly  paid  and  a  voucher  therefor  duly  filed,  the  said  Surrogate 

proceeded  to  settle  the  same  and  decree  and  order  concerning  the 

same  as  hereinafter,  and  in  the  summary  statement  hereto  annexed  appears 
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which  statement  forms  part  of  this  decree  and  is  to  be  recorded  herewith.    It 

is  therefore  Ordered,  Adjudged  and  Decreed  that  said be  charged  in 

said  account  with  the  estate  of  the  said  deceased  with  the  amount 

of  inventory,  to  wit:   •$ with  amount  of  increase  from 

$ making    total    receipts    $ ;    that    he    be    credited   with 

$ ,  the  same  being  the  amount  paid  out  for  the  funeral  expenses, 

expenses  and  disbursements  in  the  course  of   . .  h . .    administration,  debts  of 

the and   specific   legacies   paid ;    that    . .  h . .    be   allowed  for    . .  h . . 

commissions  $ and  for   .  .h. .   disbursements  and  attorney's  fee  on 

this  accounting  $ and  to ,  Special  Guardian,  $ , 

and  that  the  balance  of  $ be  paid  out  and  distributed  as  provided 

by to  wit :    ( ) . 

The  said having  accounted  for  all  the  property  and  estate  of  said 

deceased  that  has  come  into hands  as  such ,  it  is  further 

ordered,  adjudged  and  decreed  that said  account  be  and  the  same 

hereby  is  judicially  settled  and  allowed  as  filed  and  adjusted;  and  that  upon 
. .  h .  .  filing  in  this  Court  the  receipts  of  the  above-named  persons  for  the 
respective  amounts  hereby  decreed  to  be  paid  to  them  and  each  of  them,  said 
be  and  .  .h. .  hereby discharged  from  any  further  liabil- 
ity in  this  matter. 

Witness,   Hon.   Willis    E.   Heaton,   Surrogate,   and   the   seal   of   the 
[L.  s.]     Court,  the  day  and  year  first  above  written. 


Surrogate. 

The  following  is  a  summary  statement  of  the  accounts  settled  and  allowed, 
made  and  recorded,  pursuant  to  the  statute  in  such  case  made  and  provided, 
that  is  to  say: 

The  said charged  with the  amount  of  the  inventory.       $ 

Increase  


Total 


The  said credited  by  amount  of  funeral  ex- 
penses, and  expenses  of  administration  and  debts  of 

said  deceased  paid    

By  legacies  paid   

shall  retain  for  commissions   

Allowance  to  special  guardian  

shall  be  allowed  for  expenses  of  accounting 


And  the  balance  of 

shall  pay  out  and  distribute  as  provided  by  the  foregoing  decree. 
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FORM  No.  145, 

RELEASE  OF  LEGACY. 

SURROGATE'S  COURT,  Rensselaer  Countt. 


In  the  matter  of 
late  of    


Decea  sed. 


I, ,  of ,  County  of and  State  of , 

do  hereby  certify  that  I  have  received  this day  of , . . . ,  19 ... ,  ot 

,  the  executor  of  the  last  Will  and  Testament  of ,  late 

of  the of ,  Rensselaer  County,  N.  Y.,  deceased,  the  sum  of 

dollars  and cents,  in  full  satisfaction  of  the  amount  of 

my  legacy  given  and  bequeathed  to  me  under  the  Will  of  said  deceased.  And 
I  do  hereby  waive  the  issue  and  service  of  a  Citation  to  attend  any  final  or 
intermediate  judicial  settlement  of  the  accounts  of  such  executor,  and  do 
hereby  voluntarily  appear  in  any  proceeding  instituted  or  to  be  instituted  for 
such  judicial  settlement  and  authorize  my  personal  appearance  to  be  entered 
on  the  record. 

Sealed  with  my  seal  and  dated  this day  of ,  19.  . . 

[L.  8.] 

(Add  acknowledgment.) 


FORM  No.  145. 
RELEASE  OF  DISTRIBUTIVE  SHARE. 

SURROGATE'S  COURT,  Rensselaeb  County. 


In  the  matter  of  the  estate  of 

-.,     f> 

Deceased. 


,  the  undersigned of ,  late  of  the 

of ,  N.  Y.,  deceased,  do  hereby  certify  that ,  as  adminis- 
trator. .  .of  the  goods,  chattels  and  credits  of  said  deceased,  ha.  .  .fully  and 
satisfactorily  accounted  to  me  as  such  administrator. .  .of  said  deceased,  for 
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all  the  goods,  chattels  and  credits  of  said  deceased,  held  by as  such 

administrator.  .  . 

Now,  Therefore,  in  consideration  of  the  money  and  property  heretofore  re- 
ceived by  me  and  the  sura  of dollars,  this  day  to  me  in  hand  paid, 

the  receipt  whereof  is  hereby  acknowledged,  I  do  hereby  release  the  said 
and  the  sureties  on official  bond,  from  any  and  all  lia- 
bility to  me  as  such  administrator.  .  .  And  I  do  hereby  waive  the  issue  and 
service  of  a  Citation  to  attend  any  final  or  intermediate  judicial  settlement 
of  the  accounts  of  such  administrator .  .  . ,  and  do  hereby  voluntarily  appear  in 
any  proceeding  instituted  or  to  be  instituted  for  such  judicial  settlement  and 
authorize  my  personal  appearance  to  be  entered  on  the  record. 


Witness  my  hand  and  seal  this day  of ,  19 .  . . 

(Add  acknowledgment.) 


[L.  s.] 
[L.  s.] 


FORM  No.  147. 
ACCOUNT  AND  AGREEMENT  SETTLING  SAME. 

n  1194,   §  2502] 
SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  tlie  settlement  of  the  ac- 
counts of  THOMAS  L.  D0REMU8  as 
general  guardian  of  the  person  and  estate 
of  MARGARET  I.  DOREMUS,  an  infant. 


I,  Thomas  L.  Doremus,  as  general  guardian  of  the  person  and  estate  of 
Margaret  I.  Doremus,  hereby  submit  the  following  statement  and  account  of 
my  receipts,  expenditures  and  transactions  as  general  guardian  of  the  person 
and  estate  of  Margaret  I.  Doremus,  an  infant,  to  wit: 

First. —  Having  duly  qualified,  I  was  appointed  such  general  guardian  by 
order  of  the  Surrogate  of  Rensselaer  County,  dated  June  13,  1900,  and  filed 
in  the  Surrogate's  office  on  that  day. 

Second. —  I  heretofore  filed,  in  the  office  of  the  Surrogate  of  said  County, 
annual  statements  of  my  receipts,  expenditures  and  transactions  as  such 
guardian,  under  dates  of  January  13,  1902,  January  24,  1903,  January  22, 
1904^  January  4,  1905,  January  2,  1906,  January  1,  1907,  respectively,  which 
were  duly  verified  by  me  and  to  which  reference  is  hereby  had  for  greater 
particularity  and  certainty. 

Third. —  The  following  is  an  account  and  summary  statement  of  such  re- 
ceipts,  expenditures   and   transactions,   to   wit:       (Here   set   forth    account.) 


1319         -  Forms.  No.  147 

Fourth. —  As  shown  by  such  account,  the  amount  of  said  estate  and  prop- 
erty on  hand  is  the  sum  of  $2,212.33,  less  the  sum  of  $20  deducted  for  legal 
expenses  and  recording  fees,  leaving  a  balance  of  $2,192.33  for  payment  to 
said  Margaret  I.  Doremus.  I  hereby  waive  and  surrender  all  right  to  com- 
missions as  such  guardian  upon  the  said  sum  of  $2,212.33. 

Fifth. —  The  said  Margaret  I.  Doremus  is  now  of  full  age,  and  she  was 
twenty-one  years  of  age  on  the  28th  day  of  May,  1906. 

Sixth. —  I  have  settled  with  the  said  Margaret  I.  Doremus,  and  have  paid 
her  the  balance  aforesaid  and  have  taken  her  receipt  therefor,  which  is  hereto 
attached. 

THOMAS  L.  DOREMUS, 

General  Guardian,  etc. 

RECEIPT,  ETC. 

ScHAGHTicoKE,  N.  Y.,  July  1,  1907. 

I,  Margaret  I.  Doremus,  do  hereby  acknowledge  that  I  have  received  from 
Thomas  L.  Doremus,  heretofore  appointed  general  guardian  of  my  person  and 
estate  by  the  Surrogate  of  Rensselaer  County,  the  sum  of  $2,212.33,  being 
the  balance  of  my  said  estate  in  the  hands  of  said  guardian  for  distribution 
to  me,  less  the  sum  of  $20  for  legal  expenses  and  recording  fees,  making  the 
amount  $2,192.33,  and  which  sum  I  acknowledge  is  paid  to  me  and  is  received 
in  satisfaction  and  settlement  of  my  said  estate  and  of  all  claims,  demands 
and  rights  of  accounting  which  I  have  against  the  said  Doremus  as  such 
guardian. 

I  hereby  certify  that  I  was  il  years  of  age  on  the  28th  day  of  May,  1906. 

MARGARET  I.  DOREMUS. 


AGREEMENT  SETTLING  ESTATE. 

SURROGATE'S  COURT,  Rensseiaeb  County. 


In  the  matter  of  the  settlement  of  the  ac- 
counts of  THOMAS  L.  DOREMUS  as 
general  guardian  of  the  person  and  estate 
of  MARGARET  I.  DOREMUS,  an  infant. 


Pursuant  to  the  provisions  of  section  2502  of  the  Code  of  Civil  Procedure, 
as  amended  by  chapter  350  of  the  Laws  of  1906,  we,  the  undersigned,  Thomas 
L.  Doremus,  as  general  guardian  of  the  person  and  estate  of  Margaret  I. 
Doremus,  formerly  a  minor,  and  Margaret  I.  Doremus,  who  has  now  attained 
full  age,  have  settled  said  estate  and  do  hereby  state  and  acknowledge  as 
follows : 

That  said  Doremus  has,  from  time  to  time,  made  and  filed  his  account  of 
his  receipts,  expenditures  and  transactions  as  such  general  guardian  between 
the  years  1900  and  1907,  both  inclusive;  that  said  Margaret  I.  Doremus  has 
examined  said  accounts  and  the  vouchers  in  support  thereof,  and  has  approved 


No.  148  Forms.  1320 

the  same;  that  such  general  guardian  has  submitted  to  said  Margaret  I. 
Doremua  his  final  account  and  summary  statement  as  such  general  guardian, 
which  is  hereto  prefixed,  and  the  vouchers  in  support  thereof,  and  the  said 
Margaret  I.  Doremus  has  examined  and  does  hereby  approve  the  same.  The 
said  account  shows  that  the  balance  of  said  estate  in  the  hands  of  said  Doremus 
is  $2,192.33 ;  that  the  said  guardian  and  ward  have  settled,  and  they  do  hereby 
settle  the  said  accounts  and  estate  in  which  they  are  respectively  interested, 
and  the  said  Margaret  I.  Doremus  hereby  acknowledges  that  she  has  received 
from  the  said  Doremus  the  said  sum  of  $2,212.33,  less  the  sum  of  $20  for 
legal  expenses  and  for  recording  charges,  making  the  amount  $2,192.33,  which 
is  paid  to  her  in  satisfaction  of  the  balance  of  said  estate  in  the  hands  of 
said  guardian  belonging  to  her;  and  that  said  Doremus  has  fully  accounted 
to  her  for  all  moneys  and  property  of  the  said  estate  which  have  come  into 
his  hands  as  such  general  guardian. 

And  in  consideration  of  the  facts  aforesaid  and  of  the  said  payment  to  her 
of  the  balance  of  the  said  estate,  the  said  Margaret  I.  Doremus  hereby  releases 
and  discharges  the  said  Thomas  L.  Doremus  as  such  general  guardian  from 
all  claims,  demands,  causes  of  action  and  rights  of  accounting  which  she  has 
against  him  as  such  general  guardian  or  which  she  might  have  against  him 
as  such  general  guardian  or  individually  by  reason  of  such  guardianship; 
and  she  also  hereby  releases  and  discharges  the  said  Thomas  L.  Doremus,  as 
principal,  and  Alexander  Diver  and  Franklin  Harwood  as  sureties  upon  the 
bond  in  the  penal  sum  of  $800,  dated  June  7,  1900,  which  was  given  by  the 
said  Thomas  L.  Doremus  as  such  guardian,  and  which  is  on  file  in  the  office 
of  the  Surrogate  of  Rensselaer  County,  and  their  respective  heirs,  legal  repre- 
sentatives and  assigns  of  and  from  all  liability  and  obligation  upon  the 
said  bond. 

We  apply  to  the  Surrogate  for  the  recording  of  this  instrument  in  the  ofiice 
of  the  Surrogate  of  Rensselaer  County  pursuant  to  the  provisions  of  said 
section  2502. 

Witness  our  hands  and  seals  this  Ist  day  of  July,  1907. 

THOMAS  L.  DOREMUS.     [L.  s.] 

As  General  Chiardian,  etc. 
MARGARET  I.  DOREMUS.     [L.  s.] 
(Add  acknowledgment.) 


FORM  148. 
GENERAL  CITATION  TO  SHOW  CAUSE. 

[HU  28,  79,  §  2481] 

The  People  of  the  State  of  New  York. 

By  the  Grace  of  God  Free  and  Independent. 

To ,  Send  Greeting : 

You  and  each  of  you  are  hereby  cited  and  required  personally  to  be  and 
appear  before  our  Surrogate  of  the  County  of  New  York,  at  the  Surrogate's 
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Court  of  said  County,  held  at  the  County  Court  House  in  the  City  of  New 
York,  on  the day  of ,  19.  . .,  at  half -past  ten  o'clock  in  the  fore- 
noon of  that  day,  then  and  there  to  (show  cause  why  you  should  not  render 
and  settle  your  account,  etc.,  or  any  other  proper  matter  according  to  the 
nature  of  the  proceeding) 


and  such  of  you  as  are  hereby  cited,  as  are  under  the  age  of  twenty-one  years, 
are  required  to  appear  by  your  guardian,  if  you  have  one,  or  if  you  have  none, 
to  appear  and  apply  for  one  to  be  appointed,  or  in  the  event  of  your  neglect 
or  failure  to  do  so,  a  guardian  will  be  appointed  by  the  Surrogate  to  repre- 
sent and  act  for  you  in  the  proceeding. 

In  Testimony  Whereof,  We  have   caused  the  seal  of  the   Surrogate's 
Court  of  the  said  County  of  New  York  to  be  hereunto  afiixed. 

Witness,  Hon ,   a   Surrogate  of  our  said  County,   at  the 

[L.  s.]     County  of  New  York,  the day  of ,  in  the  year  of 

our  Lord,  one  thousand  nine  hundred  and 


Clerk  of  Surrogate's  Court. 


FORM  No.  149. 

PETITION     FOR     APPOINTMENT     OF     TEMPORARY 

GUARDIAN. 

[T  1281,  §  2827] 

To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of ,  of  the of ,  in  the  County  of 

Rensselaer  and  State  of  New  York,  respectfully  showeth,  that  your  Petitioner 

is ;    that    said    minor is    a    resident    of    the of 

,  in  the   County  of  Rensselaer,  and  under  fourteen  years  of  age 

and  was years  of  age  on  the day  of ,   19.  . .  ;   that 

the    father   of    said    minor living    and   resides    in   the of 

,  in  the  County  of ;  that  the  mother  of  said  minor 

living  and  resides  in  the of in  the  County  of ; 

that  the  only  relatives  of  said  minor  residing  in  the  County  of  Rensselaer 
other  than  said  father  and  mother  are 


That  said  minor entitled  to  personal  property  to  the  value  of  about 

. . . , dollars,  as  your  Petitioner  is  informed  and  verily  believes ;   that 

said  minor entitled  to  the  income  of  certain  real  estate  amounting 

annually  to  the  sum  of dollars.      ( Do  not  erase  in  case  of  no  real 

estate,  but  fill  blanks  showing  such  fact.)     That  a  guardian  has  not  been 
appointed,  either  by  a  court  of  competent  jurisdiction  or  by  the  will  or  deed 
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of  the  father  or  mother  of  said  minor 


And  that  to  preserve  and  protect  the  legal  rights  of  said  minor . . . ,  it  is 
necessary  that  some  proper  person  should  be  duly  appointed  the  guardian 
of person  and  property. 

Your  Petitioner,  therefore,  prays  for  a  decree  appointing  some  suitable 
person,  to  be  nominated  by  the  Surrogate,  guardian  of  the  person  and  property 
of  said  minor .  ,  . ,  until  said  minor .  .  .  shall  arrive  at  fourteen  years  of  age, 
and  until  a  successor  to  the  said  guardian  shall  be  appointed. 

Your  Petitioner   further  prays   that   said may  be  cited  to  show 

cause  why  such  decree,  as  hereinbefore  prayed  for  should  not  be  made. 

And  your  Petitioner  will  ever  pray. 

Dated,  the day  of ,  19. . . 

(Add  verification.) 

STATE    OF   NEW   YORK,  "I 
Rensselaee  County,        j*®" 

I, ,  do  hereby  consent  to  be  appointed  the  guardian  of  the  person 

and  estate  of  the  above-named  minor .  . . ,  during minority,  and  do 

solemnly  swear  and  declare  that  I  am  a  resident  of  the of , 

in  the  County  of  Rensselaer;  that  I  am  over  the  age  of  twenty-one  years,  and 
that  I  will  well,  honestly  and  faithfully  discharge  the  duties  of  temporary 
guardian  of  the  person  and  property  of according  to  law. 


Sworn  to  before  me  this.     1 
day  of ,19..    j 


FORM  No.  150. 

PETITION  FOR  APPOINTMENT  OF  GENERAL 
GUARDIAN. 

[H  1278,  §  2822] 

To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  Petition  of ,  of  the of ,  in  the  County  of 

Rensselaer  and  State  of  New  York,  respectfully  showeth,  that  your  Petitioner 
is  a  resident  of  the  County  of  Rensselaer  and  is  a  minor  over  fourteen  years 

of  age,  and  was years  of  age  on  the day  of ,  19 ...  ; 

that  the  father  of  your  Petitioner living  and  resides  in  the 

of ;  that  the  mother  of  your  Petitioner living  and  resides 

in  the of ;  that  the  only  relatives  of  said  minor  residing 
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in  said  County  of  Rensselaer  other  than  said  father  and  mother  are 


That   your   petitioner   is   entitled   to   certain   property    and   estate   to   wit: 
( Insert  amount  of  personal  estate  and  amount  of  yearly  income  of  real  estate. ) 


And  that  to  protect  and  preserve  the  legal  rights  of  your  Petitioner  it  is 
necessary  that  some  proper  person  should  be  duly  appointed  the  guardian  of 

person  and  property  during minority.     Your  Petitioner, 

therefore,  nominates,  subject  to  the  approval  of  the  said  Surrogate , 

of   the of ,  in  the   County  of ,   such   guardian, 

and  prays  that  the  Surrogate  will  make  a  decree  appointing  said 

such  guardian;  that  the  circumstances  which  render  the  appointment  of  such 
person  expedient  are  (here  state  reasons  why  some  person  other  that  the 
father  or  mother  is  nominated  if  such  is  the  case ) 


Your  Petitioner  further  shows  that  such  general  guardian  has  not  been 
appointed  either  by  a  Court  of  competent  jurisdiction  of  this  State,  or  by  the 
will  or  deed  of  the  father  or  mother  of  your  Petitioner 


Your  Petitioner  further   prays   that  said may  be  cited  to  show 

cause  why  such  decree,  as  hereinbefore  prayed  for,  should  not  be  made. 
And  your  Petitioner  will  ever  pray. 

Dated,  the day  of ,  19. . . 

(Add  verification.) 


Petiticner. 
STATE    OF    NEW    YORK,  " 

COTJNTT  OP  RENSSKLAEB, 


RK,  "1 

y-ss.: 
E,      J 


,  being  duly  sworn,  doth  depose  and  say  that  he  is  acquainted 

with  the  property  and  estate  of  the  above-named  minor,  and  that  the  same 
consists  of  real  and  personal  estate,  and  that  the  personal  property  of  the 

said  minor  does  not  exceed  the  sum  of dollars,  or  thereabouts,  and 

that  the  annual  rents  and  profits  of  the  real  property  of  said  minor  do  not 
exceed  the  sum  of dollars,  or  thereabouts. 


Sworn  to  before  me  this . .  \ 


day  of ,  19 . 


STATE    OF    NEW    YORK 
Rensseiaeb    County, 


-}' 


Ij ,  do  hereby  consent  to  be  appointed  the  guardian  of  the  person 

and  estate  of  the  above-named  minor.  ,  .,  during minority,  and  do 
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solemnly  swear  and  declare  that  I  am  a  resident  of  the of , 

in  the  County  of  Rensselaer;  that  I  am  over  the  age  of  twenty-one  years,  and 
that  I  will  well,  honestly  and  faithfully  discharge  the  duties  of  guardian  of 
the  person  and  property  of  said according  to  law. 


Sworn  to  before  me 
day  of 


this...] 
,,  19... I 


FORM  No.  151. 
WAIVER  OF  ISSUE  AND  SERVICE  OF  CITATION. 

[T  250,  §  2528] 
SURROGATE'S  COURT,  County  of  New  Yoek. 

In  the  matter  of  the  application  for  letters 

of  guardianship  of  the  person  and  estate 

of 

I 

Minor. 


The  undersigned of  the  minor  above  named,  do  hereby  consent 

and  pray  that be  appointed  the  general  guardian  of  the  person  and 

estate  of  said  minor,  and  do  hereby  waive  the  issue  and  service  of  a  Citation 
herein. 

Dated,  New  York,  ,  19. . . 

Witness  : 


(Add  acknowledgment.) 

Note. —  Where  an  acknowledgment  is  taken  outside  of  the  county  where  the 
proceeding  Is  brought,  the  County  Clerk's  certificate  must  be  attached  to  the 
Notary  Public's  acknowledgment.  Outside  the  State  of  New  York,  a  certificate 
must  be  produced  from  the  County  Clerk  of  the  county  in  which  the  officer 
taking  the  acknowledgment  resides.  This  certificate  must  show  that  the  officer 
taking  the  acknowledgment  is  an  officer  of  the  state  where  it  is  taken  and  Is 
authorized,  by  the  laws  thereof,  to  take  the  acknowledgment  of  deeds  to  be 
recorded  therein ;  that  said  clerk  is  well  acquainted  with  such  officer's  hand- 
writing and  verily  believes  the  signature  to  the  original   certificate  is  genuine. 
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FORM  No.  152. 

PETITION  FOR  ISSUE  OF  LETTERS  OF  TESTAMEN- 
TARY GUARDIANSHIP. 

[7  1268,  §  2852] 

To  the  Surrogate's  Court  of  the  County  of  New  York: 

Whereas,  by  and  under  the  last  Will  and  Testament  of ,  deceased, 

which  said  last   Will  and  Testament  was  duly  admitted  to  probate  on  the 

day  of ,   19...,   I   am  named  as  testamentary  guardian  of 

the  person  and  estate  of minor  child ...  of  said  deceased ; 

Now,  I,  ,  of do  hereby  accept  the  appointment  of  such 

testamentary  guardian,  and  do  consent  to  act  as  such  during  the  minority  of 

said ,  the  minor  aforesaid,  and  pray  that  letters  of  testamentary 

guardianship  may  issue  to  me  in  pursuance  of  said  appointment. 

Dated,  New  York,  this day  of ,  19 .  . . 


(Add  acknowledgment  and  oath  of  guardian.) 


FORM  No.  153. 
PETITION  FOR  ANCILLARY  GUARDIANSHIP. 

[T  1287,  §  2838] 
SUEEOGATE'S  COURT,  Eensselabb  County. 


In  the  matter  of  the  person  and  estate  of 
LILLIAN  GEIMM,  HENEY  GEIMM  and 
PAUL  GEIMM,  minors. 


The  Petition  of  George  W.  Sherman,  of  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois,  respectfully  shows  to  this  Court  and  alleges : 

First. —  That  your  Petitioner  is  the  general  guardian  of  the  property  of 
Lillian  Grimm,  Henry  Grimm  and  Paul  Grimm,  minors,  and  was  duly  ap- 
pointed by  the  Probate  Court  of  the  County  of  Cook,  State  of  Illinois,  a  Court 
of  competent  jurisdiction  under  the  laws  of  the  State  of  Illinois,  where  your 
Petitioner  and  said  wards  reside,  and  your  Petitioner  has  there  given  security 
in  at  least  twice  the  value  of  the  personal  property,  to  wit,  the  sum  of  two 
thousand  dollars,  to  which  said  wards  are  entitled.  That  said  wards  are  not 
entitled  to  the  rents  and  profits  of  any  real  estate,  and  the  accompanying 
exemplified  copy  of  letters  of  guardianship,  granted  to  your  Petitioner  in 
the  State  of  Illinois,  shows  that  he  has  given  the  security  required  by  section 
2828  of  the  Code  of  Civil  Procedure.  That  pursuant  to  the  laws  of  the  State 
of  Illinois  your  Petitioner  is  entitled  to  the  possession  of  the  property  and 
estate  of  said  minors. 
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Second. —  And  your  Petitioner  further  shows  that  there  is  property  in  the 
State  of  New  York  amounting  to  the  sum  of  $866  to  which  each  of  said  minors 
is  entitled  to  a  one-third  share. 

Third. —  That  your  Petitioner  further  shows  that  there  are  no  debts  due 
from  the  estate  of  said  minors  to  any  resident  of  the  State  of  New  York. 

Wherefore,  your  Petitioner  prays  that  a  decree  may  be  made  granting 
ancillary  letters  of  guardianship  on  the  property  of  Lillian  Grimm,  Henry 
Grimm,  and  Paul  Grimm,  minors,  to  your  Petitioner,  and  that  such  ancillary 
letters  of  guardianship  be  accordingly  issued  to  him. 

GEORGE  W.  SHERMAN. 

(Add  verification  and  oath.) 

SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  the  person  and  estate  of 
LILLIAN  GEIMM,  HENRY  GRIMM  and 
PAUL  GRIMM,  minors. 


STATE  OP  NEW  YORK,  1    ^  . 

County  of  Rensselaer,  City  of  Tboy,  J 

(Jeorgianna  Wagner,  being  duly  sworn,  says  that  she  resides  in  the  City  of 
Troy,  N.  Y.,  and  is  more  than  twenty-one  years  of  age,  and  is  a  sister  of 
Amelia  Grimm,  the  deceased  mother  of  Lillian  Grimm,  Henry  Grimm  and 
Paul  Grimm;  that  the  aforesaid  minors  were  born  in  the  City  of  Troy,  N.  Y., 
but  for  the  last  five  years  have  been  residents  of  the  City  of  Chicago,  Illinois; 
that  deponent  is  intimately  acquainted  with  the  affairs  of  said  minors;  that 
deponent  knows  that  there  are  no  debts  due  from  the  estates  of  said  minors  to 
any  residents  of  the  State  of  New  York;  that  deponent  has  in  her  possession 
at  the  present  time  the  money  which  is  to  be  paid  over  to  the  ancillary 
guardian  of  said  minors  when  he  is  appointed,  and  deponent  further  says  that 
her  acquaintance  with  the  affairs  of  said  minors  is  such  that  if  there  were 
any  debts  due  any  resident  of  the  State  of  New  York  from  the  estate  of  said 
minors  deponent  would  have  knowledge  thereof. 

GEORGIANNA  WAGNER. 


Subscribed   and  sworn   to  before   me  1 
this    21st    day    of    April,    1903.       J 


Anthony  P.  Finder, 

Notary  Public. 
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ORDER  GRANTING  ANCILLARY  GUARDIANSHIP. 

At  a  Surrogate's  Court  held, in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office  in  the  City  of 
Troy,  N.  Y.,  on  the  22d  day  of  April,  1903. 

Present:   Hon.  Willis  E.  Heaton,  Surrogate. 

SURROGATE'S  COURT,  Rensselaer  County. 


In  the  matter   of   the   person   and  estate  of 
LILLIAN  GRIMM,  HENRY  GRIMM  and  ^ 
PAUL  GRIMM,  minors. 


On  reading  and  filing  the  Petition  duly  verified  by  George  W.  Sherman,  on 
the  31st  day  of  March,  1903,  from  which  and  from  the  exemplified  copy  of 
letters  of  guardianship  accompanying  said  Petition,  and  also  the  affiadvit  of 
Georgianna  Wagner,  the  Surrogate  is  satisfied  that  said  Petitioner  is  the 
general  guardian  in  Cook  County,  City  of  Chicago,  State  of  Illinois,  of  the 
property  of  Lillian  Grimm,  Henry  Grimm  and  Paul  Grimm,  likewise  residing 
at  Chicago,  County  of  Cook,  State  of  Illinois,  and  was  duly  appointed  in  such 
State  by  a  Court  of  competent  jurisdiction,  to  wit,  the  Probate  Court  of  the 
County  of  Cook,  State  of  Illinois,  and  is,  pursuant  to  the  letters  of  such  Court, 
entitled  to  the  possession  of  the  personal  estate  of  the  aforesaid  minors;  that 
said  George  W.  Sherman  has  given  in  the  place  where  said  wards  reside 
security  in  at  least  twice  the  value  of  the  personal  property  of  said  wards, 
and  upon  said  papers  presented,  the  Surrogate  being  satisfied  that  the  case 
is  within  section  2838  of  the  Code  of  Civil  Procedure,  and  that  it  will  be  for 
the  interests  of  the  said  minors  that  ancillary  letters  of  guardianship  should 
be  issued  to  the  Petitioner,  as  in  said  Petition  prayed  for. 

And  the  Surrogate  having  inquired  whether  any  debts  are  due  from  the 
estate  of  said  minors  to  residents  of  the  State  of  New  York,  and  it  appearing 
that  there  are  no  such  debts, 

Now,  on  motion  of  John  J.  Machrell,  attorney  for  Petitioner,  it  is 

Ordered  and  Decreed,  that  the  prayer  of  said  Petitioner  be  granted  and  that 
ancillary  letters  of  guardianship  be  granted  to  said  Petitioner  upon  the  person 
and  estate  of  Lillian  Grimm,  Henry  Grimm  and  Paul  Grimm. 

WILLIS  E.  HEATON, 

Surrogate. 


FORM  No.  154. 
BOND  OF  GUARDIAN. 

[H  1282,  §  2830] 

Know  all  Men  by  these  Presents,  that  we,   ,  are  held  and  firmly 

bound  unto ,  in  Rensselaer  County,  a  minor,  in  the  sum  of 

dollars,   lawful  money  of  the   State  of  New  York,  to  be  paid  to  the   said 
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,   certain  attorney,   executors,   administrators  or  assigns,   and  to 

which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ninety- 

The  condition  of  this  obligation  is  such  that  if  the  above-bounden , 

as  Guardian  of  the  person  and  estate   of  said will  in   all   things, 

faithfully  discharge  the  trust  reposed  in and  obey  all  lawful  direc- 
tions of  the  Surrogate  touching  the  trust,  and  that  he  will,  in  all  respects 
render  a  just  and  true  account  of  all  money  and  other  property  received  by 

,   and  of   the   application   thereof,   and   of guardianship, 

whenever  he  is  required  so  to  do  by  a  Court  of  competent  jurisdiction,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 


Sealed  and  delivered  in 
the   presence  of 


(Each  surety  should  qualify  in  the  penalty  of  the  bond.) 


STATE    OF    NEW    YORK; 
Eensselaeb    County. 


^^'  Iss.: 


,  of  No street,  in  the of ,  in 

said  County,  being  duly  sworn,  says  that  he  is  a  freeholder,  and  that  he  is 

worth  the  sum  of dollars,  over  all  the  debts  and  liabilities  which 

he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from  le\'y 
and  sale  under  an  execution. 


Subscribed  and  sworn  to  before  me  this 
day  of ,  19.  . . 


(Add  second  or  other  qualification  as  may  be  necessary.) 

(Add  acknowledgment.) 

I  approve  of  the  above  bond  this day  of ,  19. . . 


Surrogate. 
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FORM  No.  155. 

BOND  OF  GUARDIAN  WITH  SPECIAL  AFFIDAVIT  OF 
JUSTIFICATION  (N.  Y.  Co.). 

[T  1282,  §  2830] 

Know  all  Men  iy  these  Presents,  That  we,  ,  are  held  and  firmly 

bound  unto ,  of  the  City  of  New  York,  a  minor fourteen 

years  of  age,   in  the  sum  of  of dollars,  lawful  money  of 

the  United  States,  to  be  paid  to  the  said  minor,  executors,  admin- 
istrators or  assigns;  to  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  and  each  of  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the day  of ,  one  thousand 

nine  hundred  and 

Whereas,  by  a  decree  of  the  Surrogate's  Court  of  New  York  County,  dated 

the day  of ,  19.  .  .,  the  above-bounden was  appointed 

general  guardian  of  said  minor,  now,  therefore. 

The  condition  of  the  obligation  is  such,  that  if  the  above-bounden 

will,  in  all  things,  faithfully  discharge  the  trust  reposed  in  . .  h .  . ,  and  obey 
all  lawful  directions  of  the  Surrogate  touching  the  trust ;  and  that  .  .  he . . 
will,  in  all  respects,  render  a  just  and  true  account  of  all  money  and  other 
property  received  by  .  .  h .  . ,  and  of  the  application  thereof,  and  of  .  .  h . . 
guardianship,  whenever  . .  he .  .  required  so  to  do  by  a  court  of  competent 
jurisdiction,  then  this  obligation  to  be  void,  else  to  remain  in  full  force  and 
virtue. 

[L.  s.] 

[L.  s.] 

[L.    S.] 

Sealed  and  delivered  in 
presence   of 


I  know  the  within-named  sureties  to  be  identical  persons  that  they  repre- 
sent themselves  to  be,  and  to  be  responsible  parties,  and  I  believe  them  to  be 
worth  at  least  $ each  in  good  property. 


STATE  OP  NEW  YORK, 
County  of  Netit  Yoek, 


K,  -I 


being  duly  sworn,  deposes  and  says  that  he  is  one  of  the  sureties 

named  in  the  annexed  bond,  that  he  resides  at  No street,  in  the 

,  that  he  is  a holder,  and  that  he  owns  the  following 

property  consisting  of ,  and  that  the  same  is  of  the  value  of  not 

less  tnan dollars,  and  is  subject  to  no  incumbrance  except  a  mort- 
gage of ,  and  that  there  are  no  unsatisfied  judgments  or  executions 

against  him,  and  that  he  is  under  no  recognizance,  nor  is  he  upon  any  bond, 
lyidertaking  or  written  obligation  whatever,  and  that  he  is  worth  in  good 
84    ' 
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property,  exclusive  of  property  exempt  by  law  from  levy  and  sale  under  an 

execution,  not  less  than dollars  over  and  above  all  debts,  liabilities 

and  lawful  claims  against  bim,  and  all  liens,  incumbrances  and  lawful  claims 
upon  his  property. 

Sworn  to  before  me  this .    T 
day  of ,  19.  J 


Surety. 
(Add  second  and  third  justification,  as  may  be  necessary.) 

(Add  acknowledgment.) 


FORM  No.  156. 

DECREE  APPOINTING  GUARDIAN. 

[H  1278,  §  2825] 
( Caption. ) 

(Title.) 

The  above-named  infant. .  having  petitioned  for  the  appointment  of 

as  the  Guardian  of person  and  estate,   and  the   Surrogate  having 

inquired  into  the  circumstances,  and  being  satisfied  that  the  allegations  of 
the  Petitioner  are  true  in  fact,  and  that  the  interests  of  said  infant. .  will  be 
promoted  by  the  appointment  of  a Guardian: 

And  said having  filed  a  bond  with  two  sureties,  as  required  by 

law,   and   which   said  bond duly   approved   by   the    Surrogate,   and 

having  taken  and  filed  the  official  oath  required  by  law :  , 

It  is  Ordered,  Adjudged  and  Decreed,  that be  and  he  is  hereby 

appointed Guardian  of  the  person  and  estate  of  said  infant. 

Witness,  Hon.   Willis   E.   Heaton,   Surrogate,   and   the   seal   of  the 
[L.  s.]     Court,  the  day  and  year  first  above  written. 


Surrogate. 


FORM  No.  157. 
LETTERS  OF  TESTAMENTARY  GUARDIANSHIP. 

The  People  op  the  State  of  New  Yobk. 

To of ,  the  Testamentary  Guardian  named  in  the  last  Will 

and  Testament  of ,  deceased,  for minor  child of 

said  deceased,  send  greeting: 

Whereas,  the  last  Will  and  Testament  of  said ,  deceased,  was  duly 

admitted  to  probate  by  the  Surrogate  of  the  County  of  New  York,  on  the 
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day   of ,    19 . . ,    in    and    by    which    said is   named 

as  the  Testamentary  Guardian  of ,  the  said  minor. 

And   Whereas,    said has   agreed   and   consented   to   become    such 

Guardian,  and  has  duly  taken  an  oath,  according  to  law,  that  . .  h . .  will 
well  and  faithfully  discharge  h . .   duty  as  such  Testamentary  Guardian ;  and 

we  being  satisfied  that  said is  a  good  and  reputable  person,  and  is 

in  every  respect  competent  to  have  the  custody  of  the  person  and  estate  of 
said  minor,  do  by  these  presents  allow,  constitute  and  appoint  you  the  said 

the  Testamentary  Guardian  of  the  person  and  estate  of  said  minor, 

during  h minority,   hereby  requiring  you   the   said   guardian  to  safely 

keep  the  real  and  personal  estate  of  said  minor,  which  shall  hereafter  come 
to  your  custody,  and  not  suffer  any  waste,  sale  or  destruction  of  the  same, 

but  to  keep  up  and  sustain lands,  tenements  and  hereditaments,  by 

and  with  the  rents,  issues  and  profits  thereof,   or  with  such  other  moneys 

belonging  to as  shall  come  to  your  possession,  and  to  deliver  the 

same    to when becomes    of    full    age,    or    to    such    other 

Guardian  as  may  hereafter  be  appointed,  in  as  good  order  and  condition  as 
you  receive  the  same,  and  also  to  render  a.  just  and  true  account  of  all 
moneys  and  property  received  by  you,  and  the  application  thereof,  and  of  your 
guardianship  in  all  respects,  to  any  court  having  cognizance  thereof,  when 
thereunto  required. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  the  office  of  the 
Surrogate's  Court  of  the  County  of  New  York  to  be  hereunto 
affixed. 

Witness,  Hon ,  a  Surrogate  of  said  coimty,  at  the  County 

[l.  s.]     of  New  York,  the day  of in  the  year  of  our  Lord 

19.. 


Clerk  of  the  Surrogate's  Court. 


FORM  No.  158. 
LETTERS  OF  ANCILLARY  GUARDIANSHIP. 

[T  1287,  §  2840] 
The  People  op  the  State  of  New  York. 
To Send  Greeting: 

Whereas,   ,  who  has  been  duly  appointed  the  General  Guardian 

of  the  property  of ,  minor. .,  by  a  court  of  competent  jurisdiction 

within  the where  the  said  minor  resides,  has  presented  to  the  Sur- 
rogate's Court  of  the  County  of  New  York  a  petition  for  h.  .  .  .  appointment 
as  Ancillary  Guardian  of  said  minor; 

And  Whereas,  one  of  our  Surrogates  has,  on  the day  of 

19. .,  made  a  decree  granting  such  petition,  and  directing  that  such  Ancillary 
Letters  of  Guardianship  issue  to  the  Petitioner. 
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We,  in  pursuance  of  said  decree,  do  by  these  presents  issue  these  letters, 

constituting  and  appointing  you,  the  said ,  the  Ancillary  Guardian 

of  said  minor . . ,  until  another  Guardian  shall  be  appointed,  hereby  requiring 
you,  the  said  Guardian,  to  safely  keep  the  real  and  personal  estate  of  said 
minor . .    which  shall  hereafter   come  to  your   custody,   and   not  suffer  any 

waste,  sale  or  destruction  of  the  same,  but  to  keep  up  and  sustain 

lands,  tenements  and  hereditaments,  by  and  with  the  rents,  issues  and  profits 

thereof,  or  with  such  other  moneys  belonging  to as  shall  come  to 

your  possession,  and  deliver  the  ssme  to when becomes  of 

full  age,  or  to  such  other  Guardiai.  as  may  be  hereafter  appointed,  in  as  good 
order  and  condition  as  you  received  the  same,  and  also  to  render  a  just  and 
true  account  of  all  moneys  and  property  received  by  you,  and  the  application 
thereof,  and  of  your  Guardianship  in  all  respects  to  any  court  having  cog- 
nizance thereof,  when  thereunto  required. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  Surro- 
gate's Court  of  the  County  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon ,  a,  Surrogate  of  said  county,  at  the  City  of 

[L.  s.]     New  York,   the day  of ,  in  the  year  of  our  Lord 

19.. 


Clerk  of  the  Surrogate's  Court. 


FORM  No.  159. 
ANNUAL  INVENTORY  AND  ACCOUNT. 

[1[  1290,  §  2842] 
SURROGATE'S  COURT,  County  of  Rensselaer. 


In  the  matter  of  the  annual  inventory  and 
account  of 


General  Guardian. 
OP 


Infant. 


I,   ,  residing  at  No General  Guardian  of , 

infant..,  do  make,  render  and  file  the  following  inventory  and  account: 

On  the day   of ,    19..,  I   was   duly  appointed  the  General 

Guardian  of ,  infant . . ,  by  the  Surrogate  of  the  County  of  Rens- 
selaer. 

Schedule  A,  hereinafter  set  forth  (as  part  of  said  inventory),  contains  a 
full  and  true  statement  and  description  of  each  article  or  item  of  personal 
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property   of   said ,   received   by   me   since ,   the   date   of 

and  of  the  value  of  each  article  or  item  so  received. 

Schedule  B,  hereinafter  set  forth  (as  part  of  said  inventory),  contains  a. 
full  and  true  statement  and  list  of  the  articles  or  items  of  said  property  now 
remaining  in  my  hands. 

Schedule  C,  hereinafter  set  forth  (as  part  of  said  inventory),  contains  a. 
full  and  true  statement  of  the  manner  in  which  I  have  disposed  of  the  articles 
or  items  of  said  property  not  remaining  in  my  hands. 

Schedule  D,  hereinafter  set  forth  { as  part  of  said  inventory ) ,  contains  a 
full  and  true  statement  of  the  amount  and  nature  of  each  investment  of 
money  made  by  me,  and  of  the  manner  in  which  the  fund  is  at  present  in- 
vested. 

Said  Schedules  A,  B,  C  and  D  constitute  said  inventory  and  are  respectively 
signed  by  me. 

Schedule  E,  hereinafter  set  forth  and  signed  by  me,  is  a  full  and  true 
account,  in  form  of  debtor  and  creditor,  of  all  my  receipts  and  disbursements 

of  money  since ,  the  date  of ,  and  distinctly  states  the 

amount  of  the  balance  remaining  in  my  hands,  to  be  charged  to  me  in  the 
next  year's  account,  as  the  sum  of dollars. 

All  of  which  is  respectfully  submitted. 

Dated,   ,  19. . 


[§   2843] 
County  of  Rensselaer,  ss.: 

I,   ,  being  duly  sworn,  do  depose  and  say  that  I  am  the  General 

Guardian   of ,   infant ;    that   the    foregoing   inventory   and   account 

contain  to  the  best  of  my  knowledge  and  belief  a  full  and  true  statement  of 
all  my  receipts  and  disbursements  on  account  of  my  ward ;  and  of  all  money 
and  other  personal  property  of  my  ward  which  have  come  to  my  hands  or  have 
been  received  by  any  other  person  by  my  order  or  authority  or  for  my  use 

since and  of  the  value  of  all  such  property,  together  with  a  full 

and  true  statement  and  account  of  the  manner  in  which  I  have  disposed  of  the 
same,  and  of  all  the  property  remaining  in  my  hands  at  the  present  time; 
and  a  full  and  true  description  of  the  amount  and  nature  of  each  investment 
made  by  me  since ,  and  that  I  do  not  know  of  any  error  or  omis- 
sion in  the  inventory  or  account  to  the  prejudice  of  my  ward. 


Sworn  to  before  me  this . .   ) 
day  of '  l^--  J 
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AFFIDAVIT  OF  GUARDIAN  IN  PLACE  OF  ACCOUNT. 

SURROGATE'S  COURT,  Cotjnty  of  New  Yoek. 


In  the  matter  of  the  annual  inventory  and 
account  of 


General  Guardian 

OF 


Infant. 


County  of  New  Yoek,  ss.: 

I,   ,  residing  at  No ,  General  Guardian  of 

infant.  .,  do  depose  and  say  that  on  the day  of ,'  19. .,   I  was 

duly  appointed  the  General  Guardian  of ,  infant .  . ,  by  a  Surrogate 

■of  the  County  of  New  York;   that  no  money  or  property  of  any  description 
ias  come  into  my  hands,  or  been  received  by  any  other  person  by  my  order  or 

authority  for  my  use  since ,  the  date  of  my   ( appointment  or  last 

account)    as  such  Guardian,  and  that  there  is  no  money  or  property  of  any 
■description  remaining  in  my  hands  as  Guardian  of  said  minor. 


Sworn  to  before  me  this .  .  ^ 
,19..  J 


day  of. 


FORM  No.  i6o. 

EXAMINATION     OF     GUARDIAN'S    ACCOUNTS  — RE- 
PORT AND  ORDER 

[T  1292,  §§  2844,  2845] 


SURROGATE'S  COURT 
County  of  Rensselaer 


',    1 


In    compliance    with    section    2844    of    the    Code    of    Civil    Procedure,    I, 

,  a   Clerk  in  the  Surrogate's  Court  of  the  County  of  Rensselaer, 

specially  appointed  by  the  Surrogate  of  said  County  to  examine  tbe  accoimts 
and  inventories  of  general  guardians  which,  pursuant  to  section  2842  of  the 
Code,  aforesaid,  should  be  filed  in  this  Court  in  the  month  of  January,  19.  . ., 
do  solemnly  swear  that  I  will  well  and  faithfully  examine  said  accounts  and 
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inventories  and  make  a  true  report  thereon  to  the  Surrogate  in  accordance 
therewith. 


Sworn  to  before  me  this 
day  of 


this "1 

,  1»..  J 


Note. —  The  examinction  may  be  made  by  the  Clerk  of  the  Surrogate's  Court 
or  by  a  person  (such  as  a  Clerk  in  the  Court  or  otherwise)  specially  appointed  by 
the    Surrogate    to    make    it. 

SURROGATE'S  COURT,  County  or  Renssblaeb. 

^ 

In  the  matter  of  the   annual  inventory  and 
account  of 

) 

General  Guardian        L 
OF 


Infant. 


County  of  Rensselaer,  ss. : 

being  duly  sworn,  says  that  he  is  a  Clerk  in  the  office  of  the 

Surrogate  of  the  County  of  Rensselaer,  specially  appointed  and  designated  by 
the  Surrogate  of  said  Couilty  to  make  the  examination  provided  for  by  section 
2844  of  the  Code  of  Civil  Procedure  as  to  the  accounts  and  inventories  of 
guardians  required  to  be  filed  in  the  month  of  January  19 .  . ,  pursuant  to 
section  2842  of  said  Code,  and  that  he  duly  took  and  filed  the  oath  prescribed 
by  said  section  2844,  and  duly  made  and  filed  with  said  Surrogate  a  certificate 
and  report  of  the  examination  made  by  him  pursuant  to  said  appointment 
and  designation. 

That was  on  the day  of ,  19 .  . ,  duly  appointed 

guardian   of  the   property  of    infant,  by  letters   of   guardianship 

duly  issued  from  said  Court.  That  deponent  in  the  course  of  said  examination 
has  made  examination  and  inquiry  respecting  the  filing  by  said  guardian  of 
the  annual  account  and  inventory  required  by  said  section  2842  to  be  filed  in 
the  month  of  January,  19.  .,  and  finds  and  states,  and  he  has  so  certified  and 
stated  in  the  aforesaid  certificate  and  report,  that  said  guardian  has  never 

filed   such  account   and   invent6ry.     That   on   the    day  of    

19.  .,  an  order  was  made  by  the  said  Surrogate  requiring  the  said  guardian  to 
file  said  account  and  inventory,  and  the  said  order  was  served  on  the  said 

guardian  on  the day  of ,  19 . . ,  and  has  failed  to 

comply  with  the  same,  and  deponent  has  made  and  filed  with  the  said  Surro- 
gate a  certificate  to  this  effect. 


Sworn  to  before  me  this "1 


day  of ,19.. 
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At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
Rensselaer,  at  the  Surrogate's  Office  in  the  City  of  Troy, 
on  the day  of ,  in  the  year  19 . . . 

Present :     Hon ,  Surrogate. 

In  the  matter  of  the  annual  inventory  and 
a,ccount  of 

) 

General  Guardian 
OF 

Infant. 


On  reading  and   filing  the   report   of    ,   a   Clerk   in  this   Court, 

specially  appointed  to  examine  the  inventories  and  accounts  of  General 
Guardians  vphich,  pursuant  to  section  2842  of  the  Code  of  Civil  Procedure, 
should  be  filed  in  the  month  of  January  19.., 

And  it  appearing  from  said  report  that   ,  the  General  Guardian 

of ,  infant,  has  failed  to  render  the  annual  inventory  and  account 

required  by  law. 

Now  therefore,  it  is 

Ordered,  that  said   the  General   Guardian  as   aforesaid  file  in 

this  Court,  within  three  months  after  the  service  of  this  Order,  the  annual 
inventory  and  account  as  required  by  sections  2842,  2843  and  2845  of  the  Code 
of  Civil  Procedure.  ' 


Surrogate. 
COUNTY    OF    RENSSELAER,  ' 
City  of  Troy, 


[■ 


being  duly  sworn,  says  that  he  is  twenty-one  years  of  age  and 

upwards;    that   on  the    day  of    19..,   at  No 

street,  in  the  City  of ,  he  served  the  within  order  on    

by  delivering  to  and  leaving  with  personally,  a  true  copy  thereof, 

and  at  the  same  time  exhibiting  to  said the  original. 

(Jurat.) 
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FORM  No.  i6i. 
PETITION  FOR  JUDICIAL  SETTLEMENT. 

[IF  1298,  §  2849] 
SURROGATE'S  COURT,  County  of  Kensselaeb. 

In  the  matter  of  the  judicial  settlement  of 
the  accounts  of 

) 

General  Guardian  of 

■*'*''*■*••**••  **  -■••*■••• •• , 

Late  an  infant. 


. J 

To  The  Surrogate's  Court  of  the  County  of  Rensselaer: 

The  petition  of   of  the   of   in  the 

County  of and  State  of respectfully  shows :     That 

your  petitioner  was  duly  appointed  and  qualified  by  the  Surrogate  of 
the  said  County  of  Rensselaer  as  the  General  Guardian  of  the  person  and 

estate  of    ,   an   infant,   on  the    day   of    ,    19 .  .  . 

That  immediately  upon  the  granting  of  such  letters  of  guardianship  to  your 

petitioner,   entered  upon duties  as  such  guardian  and 

has  continued  to  act  as  such  up  to  the  present  time.     That  said   

is  now  of  full  age,  and  arrived  at  the  age  of  twenty-one  years  on  the   

day  of 19. . 

That  your  petitioner  has  filed  annual  inventories  and  accounts  as  required 
by  law  at  the  following  times: — 


Wherefore  your  petitioner  prays  that account  of pro- 
ceedings, as  such  Guardian  may  be  judicially  settled,  and  that  said 

and  the  sureties  on  your  petitioner's  official  bond  may  be  cited  to  attend  such 
sfettlement,  and  that  on  such  settlement,  such  judgment,  order  or  decree  may 
be  made  in  the  premises  as  may  be  just  and  proper. 

Dated   19. . 

(Add  verification.) 
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FORM  No.  162. 
ACCOUNT  OF  GUARDIAN. 

[H  1299,  §  2850] 
SURROGATE'S  COURT,  County  of  New  York. 

(Title.) 
To  the  Surrogate's  Court  of  the  County  of  New  York: 

I,   ,  residing  at   street,  in  the  County  of  New  York, 

do  hereby  render  the  following  account  of  my  proceedings  as  General  Guardian 
of infant. 

On  the   day  of   ,  19..,  Letters  of  Guardianship  on  the 

estate  of  said  Infant  were  granted  to  me  by  this  Court.     On  the day 

of  19 . . ,  I  caiised  to  be  filed  in  the  office  of  the  Surrogate  of  this 

County,  a  true  and  full  inventory  and  account  of  such  article  or  item  of 
personal  property  belonging  to  said  Infant .  . ,  pursuant  to  sections  2842  and 
2843  of  the  Code  of  Civil  Procedure;  and  annually  thereafter,  to  wit,  on  the 


I  caused  to  be  filed  in  the  office  of  said  Surrogate  annual  inventories  and 
accounts  of  the  personal  property  of  said  Infant .  . ,  as  prescribed  by  the  sec- 
tions of  the  Code  of  Civil  Procedure  above  specified;  the  last  of  which  said 

inventories  and  accounts  was  so  filed  on  the day  of  ,  19 ... , 

and  the  value  of  the  personal  property  of  said  Infant  then  remaining  in  my 
hands  amounted  to  the  sum  of  $ 

Schedule  "A"  hereto  annexed  contains  a  statement  of  all  property  belonging 
to  my  Ward . .  which  came  into  my  hands  upon  assuming  the  office  of  General 
Guardian. 

Schedule  "  B  "  hereto  annexed  contains  a  statement  of  all  property  which 

has  come  into  my  hands  since  said day  of  19 . .,  together 

with  a  statement  of  all  debts  due  said  Ward. .  collected  by  me,  and  also  of 
all  moneys  and  interest  received  by  me  for  which  I  am  legally  accountable. 

Schedule  "  C  "  hereto  annexed  contains  a  statement  of  all  property  of  said 
Ward. .  now  remaining  in  my  hands,  and  a  full  and  true  description  of  the 
amount  and  nature  of  each  investment  made  by  me  since  my  appointment. 

Schedule  "  D  "  hereto  annexed  contains  a  statement  of  all  property  charged 
in  Schedules  "A"  and  "  B  "  not  now  remaining  in  my  hands,  together  with  a 
statement  of  the  manner  and  purposes  of  its  disposal. 

Schedule  "  E "  hereto  annexed  contains  a  statement  in  form  of  debit  and 
credit  of  all  moneys  received  and  disbursed  by  me  on  account  of  said  Ward. . 

Bince  the  said day  of 19. .,  and  distinctly  states  the  balance 

now  remaining  in  my  hands. 

Schedule  "  F "  hereto  annexed  contains  the  name .  . ,  age  and  place  of  resi- 
dence of  the  Ward.  .  for  whom  I  have  acted  as  General  Guardian. 

Schedule  ''  G  "  hereto  annexed  contains  a  statement  of  all  other  facts  affect- 
ing my  administration  as  such  General  Guardian. 

I  charge  myself  as  follows: 

With  amount  of  property  as  per  Schedule  "A"  $ 

With  amount  of  increase  as  per  Schedule  "  B  "  $ 

Total $ 
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I  credit  myself  aa  follows: 

With  amount  as  per  Schedule  "  D  " $. 

With  amount  of  Disbursements  as  per  Schedule  "E"  $ . 


Total. 


Leaving  a  balance  $ to  be  distributed  to  said  Ward. .,  subject  to 

the  amount  of  my  commission  and  the  expenses  of  this  accounting.     The  said 
Schedules   which   are   severally   signed   by  me   are  a   part   of   this   account. 


General  Guardian  of       ,  Infant. , 

(Insert  Schedules  setting  forth  the  necessary  facts  as  indicated.) 

SURROGATE'S  COURT,  Countt  of  New  Yobk. 


In  the  matter  of  the  judicial  settlement  o I 
the  accouixt  of  proceedings  of 


General  Guardian 


Infant. 


County  and  State   of  New  York,   ss: 

I,   ,  the  General  Guardian  of   ,  Infant . . . ,  being  duly 

sworn,  do  depose  and  say,  that  the  foregoing  account  and  schedules  contain 
to  the  best  of  my  knowledge  and  belief  a  full  and  true  statement  of  all  my 
receipts  and  disbursements  on  account  of  said  Ward.  .,  and  of  all  money  and 
other  personal  property  of  the  said  Ward .  . ,  which  have  come  to  my  hands  or 
have  been  received  by  any  other  person  by  my  order  or  authority  or  for  my 
use  since  my  appointment ;  and  of  the  value  of  all  such  property,  together  with 
a  full  and  true  statement  and  account  of  the  manner  in  which  I  have  disposed 
of  the  same,  and  of  all  the  property  remaining  in  my  hands  at  the  present 
time,  and  a  full  and  true  description  of  the  amount  and  nature  of  each  in- 
vestment made  by  me  since  my  appointment;  and  I  do  not  know  of  any  error 
or  omission  in  the  foregoing  account  and  schedule  ta  the  prejudice  of  said 
Ward. . 


Sworn  to  before  me,  this. 
day  of 19. 


} 


General  Guardian. 
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FORM  No.  163. 

DECREE  OF  JUDICIAL  SETTLEMENT. 

[T  1299,  §  2850] 
(Caption.) 

(Title.) 

,  General  Guardian  of   ,  Infant..,  having  heretofore 

made  application  to  the  Surrogate  of  the  City  and  County  of  New  York,  for  a 

judicial  settlement  of  accounts  as  such  General  Guardian,  and  a 

citation    having    been    thereupon    issued,    pursuant    to    statute,    directed    to 

citing  and  requiring personally  to  be  and  appear  before 

the  said  Surrogate,  at  his  office  in  the  City  of  New  York,  on  the   day 

of    last  past,  at  ten-thirty  o'clock  in  the  forenoon  of  that  day, 

then  and  there  to  attend  such  judicial  settlement,  and  the  said  citation  having 

been  returned  with  proof  of  the  due  service  thereof  on   and  the 

said  General  Guardian  having  appeared  on  the  return  day  of  said  citation, 
and  the  said  General  Guardian  having  rendered  ac- 
count under  oath,  before  the  said   Surrogate;   and  the  account  having  been 

filed,  together  with  the  vouchers  in  support  thereof,  and  and  the 

same  matter  having  been  duly  adjourned  to  this  day,  the  said  Surrogate,  after 
having  examined  the  said  account  and  vouchers,  now  here  finds  the  state  and 
condition  of  the  said  account  to  be  as  stated  and  set  forth  in  the  following 
summary  statement  thereof  made  by  the  said  Surrogate  as  settled  and  ad- 
justed by  him,  to  be  recorded  with  and  taken  to  be  a  part  of  the  decree  in 
this  matter  to  wit: 

A  Summary  Statement  of  the  account  of  proceedings  of ,  General 

Guardian  of ,  Infant.  .,  made  by  the  Surrogate  as  judicially  settled 

and  allowed. 

The  said  General  Guardian chargeable  as  follows : 

To  amount  of 

That  said  Guardian  be  credited  as  follows: 

And  it  appearing  that  the  said  General  Guardian  ha.  .  fully  accounted  for 
all  the  money  and  property  of  the  estate  of  said  infant. .,  which  have  come 

into    hands  as  such  General  Guardian,  and    account 

having  been  adjusted  by  the  said  Surrogate,  and  a  summary  statement  of  the 
same  having  been  made  as  above  and  herewith  recorded,  it  is  hereby  Ordered, 
Adjudged  and  Decreed,  that  the  said  account  be  and  the  same  is  hereby 
judically  settled  and  allowed  as  filed  and  adjusted. 

And  it  is  further  Ordered,  Adjudged  and  Decreed  that  (directions  as  to  pay- 
ment over  of  funds  or  delivery  of  securities  should  be  inserted). 
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FORM  No.  164. 

PETITION    FOR    APPOINTMENT    OF    SUBSTITUTED 

TRUSTEE. 

[H  1376,  §  2818] 
SUEHOGATE'S  COURT,  Rensselaer  County. 


In  the  matter  of  the  estate  of 

Deceased. 


The  petition  of  X.  Y.  Z.,  of  the of in  the  County  of 

,  New  York,  respectfully  shows  to  this  Court : 

First  — That   the   Will   of   A.   B.,   late   of   the of    , 

County  of  Rensselaer  and  State  of  New  York,  was  duly  admitted  to  probate 

by  a  decree  of  this  Court,  on  the day  of ,  19.  .,  and  recorded 

in  Book  No of  Wills,  page   

Second  —  That  C.  D.  and  E.  F.  were  named  as  executors  and  trustees  in 
said  Will. 

Third  — That  C.  D.  died  on  or  about  the   day  of  ,  19. . 

Fourth  —  That  E.  F.  died  on  or  about  the day  of  ,  19. ., 

and  that  there  is  now  no  executor  or  trustee  of  said  Will.  That  there  re- 
mains notning  uncompleted  in  connection  with  said  Will  requiring  the  appoint- 
ment of  an  administrator  with  the  Will  annexed.  That  certain  uncompleted 
trusts  remain,  necessitating,  for  the  execution  thereof,  the  appointment  of  a 
trustee  in  place  of  the  deceased  testamentary  trustees  heretofore  named. 
That  of  the  legatees  named  in  said  Will  there  survive,  at  the  date  hereof,  only 

H.  J.  K.,  who  is  a of  the  testator,  and  G.  H.,  a That 

L.  M.,  the  wife  of  the  testator  is  dead.  That  N.  P.,  unmarried,  is  dead. 
That  E.  P.  G.  died  leaving  one  child,  also  deceased,  who  is  survived  by  G.  H.  I., 
J.  K.  L.,  and  F.  X.  T.,  children.  That  F.  X.  T.,  on  whose  life  depends  the 
continuance  of  the  trust,  still  survives.  That  H.  F.  G.,  named  by  the  testator 
in  a  like  capacity,  is  dead.  That  a  copy  of  the  said  Will  is  attached  to  and 
forms  part  of  this  petition,  reference  to  which  is  here  made  for  the  details  of 
the  trusts  created  therein. 

Your  petitioner  further  shows  that  the  estate  consists  of  personal  property 

to  the  amount  of  $ ,  and  real  property,  which  he  is  informed  and 

believes  will  not,  above  its  incumbrances,  exceed  in  value  the  sum  of  $ 

That  your  petitioner  is  desirous  that  some  one  be  appointed  to  act  as  trustee 
under  the  Will  of  the  said  deceased  to  carry  out  and  fulfill  the  unexecuted 
trusts,  and  believes  that  A.  J.  K.,  is  a  proper  and  fitting  person  to  so  act. 
That  he  is  over  the  age  of  twenty-one  years  and  is  a  resident  of  the  County 

of 

Wherefore,  your  petitioner  prays  that  a  decree  may  be  made  by  this  Court 
appointing  him,  the  said  A.  J.  K.,  trustee  under  the  said  Will  to  carry  out 
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and  execute  the  uncompleted  trusts  created  thereby,   and  for  such  further 
order  as  the  Court  may  deem  expedient  and  proper  therein. 

Dated,  Troy,  N.  Y.,   ,  19. . 

(Add  verification.) 


FORM  No.  165, 

PETITION  FOR  SUBSTITUTED  TRUSTEE  FOR  PUR- 
POSE OF  TRANSFERRING  OUTSTANDING  SECUR- 
ITY OR  SATISFYING  MORTGAGE. 

[H  1376,  §  2818] 
SURROGATE'S  COURT,  County  of  Rensselaer. 


In  tlir  matter  of  the  estate  of 
A.  B., 

Deceased. 


The  petition  of  C.  D.,  of  ,  in  the  County  of  ,  N.  Y., 

respectfully  shows  to  this  Court: 

First  — That  the   Will   of  A.   B.,   late   of   the    of    , 

Rensselaer  County,  N.  Y.,  was  duly  admitted  to  probate  by  a,  decree  of  this 

Court,  on  the day  of ,  19 . . ,  and  recorded  in  Book  No 

of  Wills,  at  page 

Second  —  That  E.  F.,  of ,  N.  Y.,  was  named  as  executor  in  said 

Will  and  that  he  qualified  and  acted  as  such  up  to  the  time  of  his  death, 
which  occurred  on  or  about  the day  of   ,  19.  . 

Third  —  That  on  or   about  the    day  of   ,   19..,  the  said 

E.  F.  made  application  to  this  Court  for  a  judicial  settlement  of  his  accounts 

as  executor  as  aforesaid,  and  that  thereafter  and  on  or  about  the   day 

of  ,  19. .,  a  decree  of  this  Court  was  entered  judicially  settling  his 

accounts  and  discharging  him  from  any  further  liability  in  regard  thereto. 

Fourth  —  That  by  the  seventh  clause  of  the  said  Will,  the  testatrix  gave 
to  her  sister  E.  F.  G.,  the  income  of  the  sum  of  ten  thousand  dollars  to  be 
paid  to  her  so  long  as  she'  may  live. 

Fifth  —  By  the  eighth  clause  of  the  Will,  she  gav^  upon  the  death  of  her 
said  sister  E.  F.  G.,  the  sum  of  five  thousand  dollars  of  the  aforesaid  ten 
thousand  dollars,  the  income  from  which  is  directed  to  be  paid  to  her  sister 
E.  F.  G.,  as  aforesaid,  to  her  executor  in  trust  to  and  for  the  purposes  fol- 
lowing, to-wit :     To  use  the  income  therefrom  for  the  support  and  maintenance 

of  X.  Y.  Z.,  of   ,  Maryland,  daughter  of  G.  and  H.  Z.,  until  she 

attains  the  £ge  of  twenty-one  years,  and  upon  her  attaining  that  age  to  pay 
over  to  her  the  said  principal  sum  of  $5,000,  but  in  case  of  the  death  of  the 
said  X.  Y.  Z.  before  attaining  said  age,  leaving  issue  surviving,  she  wills  and 
directs  that  said  sum  of  $5,000  be  paid  to  such  issue. 
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Sixth  —  That  the  said  E.  F.  G.,  is  dead. 

Seventh  —  That  up  to  the  time  of  the  death  of  the  said  E.  F.  G.,  the 
executor  paid  to  her  the  income  of  the  said  $10,000,  and  thereafter  has  paid 
the  income  of  $5,000  of  the  aforesaid  $10,000,  as  directed  by  the  Will,  to  the 
said  X.  Y.  Z.,  during  her  minority. 

Eighth  —  That  the  said  X.  Y.  Z.,  is  now  of  full  age. 

Ninth  —  That  the  said  E.  F.,  held  as  trustee  for  the  benefit  of  the  said 
E.  F.  G.,  and  later  for  the  said  X.  Y.  Z.,  a  certain  mortgage  made  by  Mary 

Doe,  of  the of ,  County  of ,  New  York,  and 

John  Doe  to  A.  B.,  dated ,  19. .,  recorded  ,  19. .,  in  the 

office    of    the    Register    of    County,    Liber of    Mortgages, 

page    ,   which  mortgage   was   duly   assigned   to  E.   F.,   as   trustee 

under  the  Will  of  A.  B.,  deceased. 

Tenth  —  That  the  principal  sum  as  stated  in  said  mortgage  was  $10,000, 
but  that  prior  to  the  death  of  the  said  E.  F.  G.,  the  said  mortgage  had  bse\ 
reduced  by  payments  to  the  sum  of  $5,000. 

Eleventh  —  That  the  remaining  sum  of  $5,000  has  lately  been  paid  by  the 
mortgagor  to  your  petitioner,  who  is  one  of  the  executors  of  the  Will  of 
E.  F.,  deceased,  and  by  your  petitioner  paid  to  the  said  X.  Y.  Z. 

Twelfth  —  That  your  petitioner  is  desirous  of  satisfying  said  mortgage, 
which  has  now  been  paid  in  full,  and  for  that  purpose  prays  for  his  appoint- 
ment as  substituted  trustee  under  the  Will  of  A.  B.,  deceased.     That  he  is 

over  the   age  of  twenty-one  years  and  is  a  resident  of    ,  County 

of    ,   N.   Y.     That  the  trusts  created  by  the  seventh   and  eightn 

clauses  of  the  said  Will  have  all  been  fulfilled  and  executed  and  that  therb 
remains  nothing  further  but  to  properly  discharge  the  said  mortgage. 

Thirteenth  —  That  the  said  X.  Y.  Z.,  is  the  only  interested  party. 

Fourteenth  —  That  a  copy  of  the  Will  of  A.  B.,  is  attached  to  and  forms 
part  of  this  petition. 

Wherefore,  your  petitioner  prays  that  a  decree  may  be  made  by  this  Court 
appointing  him  substituted  trustee  under  the  said  Will,  for  the  purpose  here- 
inbefore stated  and  for  such  further  order  as  the  Court  may  deem  expedient 
and  proper  therein. 


Dated, ,  N.  Y., 19. 

(Add  verification.) 
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FORM  No.  i66. 
PETITION  FOR  ORDER  TO  SERVE  INCOMPETENT. 

[f  222] 
SURROGATE'S  COURT,  County  of 


In  the  matter  of  the  estate  of 

Deceased. 


The  petition  of  respectfully  shows  to  the  Court: 

First  —  That  on  the    day  of   ,  19..,    filed  a 

petition  in  this  Court  praying  that be  appointed  substitute  trustee 

under  the  Will  of   ,  deceased,  reciting  therein  all  those  interested 

in  the   said  Will,   and  among  them    a  person  of  unsound  mind 

whose  committee  is 

Second — Your  Petitioner  further  shows  that  at  a  Special  Session  of  the 
State  Commission  in  Luncay,  held  at  the  Capitol  in  the  City  of  Albany,  on 
the  fourth  day  of  February,  1897,  it  was  ordered  in  the  matter  of  the  service 
of  legal  process  upon  insane  patients  and  the  execution  of  instruments  by 
them,  that  the  Superintendent  or  officer  in  charge  of  each  institution  for  the 
care  and  treatment  of  the  insane  be  directed  not  to  permit  the  service  of  any 
legal  process  other  than  citations  for  probate  of  Wills,  Letters  of  Adminis- 
tration or  on  final  accountings  in  Surrogates'  Courts,  or  such  as  may  be 
instituted  for  the  appointment  of  committees,  upon  any  insane  patient  except 
upon  the  order  of  a  judge  of  a  court  of  record,  which  shows  that  the  judge 
had  notice  of  the  fact  that  the  person  sought  to  be  served  was  at  the  date  of 
the  order  an  inmate  of  such  institution. 

Third  —  Your  petitioner  further  shows  that  the  said  is  an  in- 
mate of  such  an  institution,  to  wit,  the 

Wherefore  your  Petitioner  prays  that  an  order  issue  from  this  Court  to 
the  Superintendent  or  officer  in  charge  of  the  said  institution  directing  him 
to  permit  the  service  of  the  citation  and  all  papers  pertaining  to  the  above- 
entitled  matter  upon  the  said 

Dated,    ,   19... 

(Add  verification.) 
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ORDER. 

SURROGATE'S  COURT,  County  op 


In  the  matter  of  the  estate  of 

Deceased. 


It  appearing  from  the  petition  of  praying  for  the  appointment 

of  a  substituted  trustee  tinder  the  Will  of ,  deceased,  that , 

one  of  the  residuary  legatees,  is  a  person  of  unsound  mind,  and  it  further 

appearing  that is  at  the  date  hereof  an  inmate  of  the  asylum  for 

the  insane  at   ,   ; 

Now,  therefore,  it  is  ordered  in  compliance  with  a  rule  of  the  State  Com- 
mission of  Lunacy  made  on  the  fourth  day  of  February,  1897,  entitled  "  In 
the  Matter  of  the  service  of  legal  process  upon  insane  patients  and  the  exe- 
cution of  instruments  by  them  "  that  the  Superintendent  or  officer  in  charga 
of  the  aforesaid  institution  permit  the  service  of  the  citation  and  all  papers 
pertaining  to  the  above-entitled  matter  upon  the  said 

Dated,   ,   , 

•••••• "•• • ■) 

Surrogate. 


FORM  No.  167. 
ORDER  APPOINTING  SUBSTITUTED  TRUSTEE. 

[U  1376,  §  2818] 
SURROGATE'S  COURT,  Rensselaee  County. 


In  the  matter  of  the  estate  of 


Deceased. 


A  duly  verified  Petition  having  been  on  the day  of ,  19. ., 

filed  in  this  Court  by  X.  Y.  Z.,  praying  for  a  decree  appointing  A.  J.  K.  trustee 
under  the  Will  of  A.  B.,  late  of  the of ,  deceased,  to  suc- 
ceed the  trustees  named  in  said  Will,  now  deceased,  and  the  Court  having 
ordered  that  (name  interested  parties)  be  cited  to  show  cause  why  he,  the 
said  A.  J.  K.,  should  not  be  so  appointed,  and  the  Court  having  in  its  dis- 
cretion dispensed  with  the  citation  of  all  other  interested  parties,  and  the 
Petition  having  shown  to  the  satisfaction  of  the  Court  that  of  the  decedent's 
85 
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estate  there  remains  real  and  personal  property  to  the  value,  above  its  in- 
cumbrances, of  $ (together  with  the  probable  amount  to  be  re- 
ceived by  any  right  of  action),  and  a  citation  having  been  issued  out  of  said 
Court,  directed  as  stated,  and  said  citation  having  been  returned  with  proof 
of  the  service,  or  waivers  thereof,  on  all  the  persons  designated,  and  the 
Petitioner,  X.  Y.  Z.,  having  appeared  by  his  attorney,  E.  A.  Pattison,  Esq.,  and 
there  being  no  other  appearances,  no  minors  and  no  objections  (name  minors, 
if  any,  and  guardian  who  appeared  for  them)  ;  and  it  further  appearing  that 
said  A.  J.  K.  is  a  proper  and  competent  person  to  act  as  such  trustee; 

It   is   therefore   Ordered,   Adjudged  and  Decreed,   that   the   said   A.   J.   K. 
shall  execute  and  iile  with  this  Court  a  bond,  with  suflBcient  sureties,  in  the 

penal  sum  of  $ ;   and  further,  that  upon  so  doing  he  shall  be  and 

hereby  is  appointed  trustee  under  the  Will  of  A.  B.,  deceased. 

Dated,  Troy,  N.  Y.,   ,  19. . 

••...., 

Surrogate. 


FORM  No.  i68. 

PETITION     FOR     APPOINTMENT     OF     SUBSTITUTE 

TRUSTEES. 

[H  1377] 
SUPREME  COURT,  Countt  of  Renssixaer. 


In  the  matter  of  the  estate  of 
A.  B., 


Deceased. 


To  the  Supreme  Court  of  the  State  of  Hew  York: 

The  Petition  of  C.  D.,  E.  F.,  G.  H.,  J.  K.,  L.  M.,  N.  O.  and  P.  Q.,  respectfully 

shows,  that  heretofore,  A.  B.,  of ,  N.  Y.,  died,  leaving  a,  last  Will 

and  Testament,  which  was  duly  admitted  to  probate  by  and  before  the  Sur- 
rogate's Court  of  the  County  of  Rensselaer,  New  York,  a  copy  of  which  Will 
is  hereto  annexed  and  made  a  part  hereof.  That  in  and  by  said  Will  a  trust 
was  created,  relating  to  both  real  and  personal  property.  That  the  persons 
interested,  for  life,  in  said  trust  were  E.  F.,  one  of  your  Petitioners;  C.  D., 

one  of  your  Petitioners;  H.  J.  K.,  who  died ,  19.  .  ;  A.  J.  K.,  who 

died  several  years  since,  and  C.  E.  F.,  who  died  several  years  since.  That 
the  only  persons  now  in  being  interested  in  said  trust  estate  as  cestui  que 
trust,  or  otherwise,  are  your  Petitioners.  That  the  amount  of  said  trust 
estate,  at  the  present  time,  as  your  Petitioners  are  informed  and  believe,  is 

about  the  sum  of  $ That  of  the  trustees  named  in  the  said  Will 

of  A.  B.,  J.  A.  K.  and  F.  0.  B.  died  upwards  of  five  years  since  and  no 
person   was   appointed  in  their   place   and   stead   as   trustee   under   the  said 
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Will.     That  the  said  H.  J.  K.  died  on ,  19.  .,  and  that  no  person 

has  been  appointed  as  trustee  under  the  said  Will  in  his  place  and  stead. 

That  your  Petitioners  desire  that  F.  X.  T.,  of ,  N.  Y.,  and  J.  A.  K., 

of ,  N.  Y.,  be  appointed  as  substitute  trustees  under  the  said  Will 

of  A.  B.  in  the  place  and  stead  of  the  trustees  therein  named;  all  of  whom 
are  now  deceased. 

Wherefore,  your  Petitioners  pray  that  an  appropriate  order  may  be  made 
by  this  Court  appointing  the  said  F.  X.  T.  and  J.  A.  K.  as  substitute  trus- 
tees under  the  Will  of  the  said  A.  B.,  deceased,  and  authorizing  and  em- 
powering them  to  execute  and  discharge  the  now  unexecuted  portion  of  the 
trust  created  in  and  by  said  Will. 

Dated, 19.. 


ORDER  APPOINTING  SUBSTITUTE  TRUSTEES. 

At   a   Special  Term  of  the   Supreme   Court,  held  at  the 

Chambers   at  the  Court  House,  in  the  City  of 

N.  Y.,  on  the day  of ,   19.. 

Present :  Hon ,  Justice. 


In  the  matter  of  the  estate  of 
A.  B., 

Deceased. 


I 


Upon  reading  and  filing  the  Petition  herein,  duly  verified  by  all  the  persons 
interested  in  the  estate  of  A.  B.,  deceased,  praying  for  the  appointment  of 
F.  X.  T.  and  J.  A.  K.  as  substitute  trustees  under  the  last  Will  and  Testa- 
ment of  A.  B.,  deceased,  in  place  of  J.  A.  K.,  H.  J.  K.  and  F.  0.  B.,  all  of 
whom  are  now  dead,  and  on  motion  of  E.  A.  Pattison,  Esq.,  attorney  for  the 
Petitioners,  hi>rein 

Ordered,  That  F.  X.  T.  and  J.  A.  K.  be  and  they  hereby  are  appointed  sub- 
stitute trustees  under  the  last  Will  and  Testament  of  A.  B.,  deceased,  upon 
executing,  acknowledging  and  filing  with  the  Clerk  of  this  Court,  a  bond  in 
the  usual  form  to  the  People  of  the  State  of  New  York,  in  the  penalty  of 

dollars,  to  be  approved  as  to  its  form,  manner  of  execution  and 

sufficiency  of  sureties,  by  a  justice  of  this  Court. 

Entered  in  Rensselaer  County. 

J.  S.  C. 
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FORM  No.  169. 
PETITION  TO  BE  RELEASED  FROM  SURETY  BOND. 

[U  478,  §  812] 
"SURROGATE'S  COURT,  Rensselaeb  County. 

In    the    matter    of    the    application    of    the 

SURETY  COMPANY 

■of  ,  to  be  released  as 

■surety  upon  the  official   bond  of , 

trustee  under  the  will  of 


Deceased. 


To  the  Surrogate's  Court  of  the  County  of  Rensselaer: 

The   Petition   of   the Surety   Company  of ,   a   domestic 

-corporation,  having  an  office  and  principal  place  of  business  at  No 

in  the of ,  State  of ,  and  County  of , 

lespeetfully   shows: 

I.  That  it  became,  and     is,  surety  upon  the  bond  of ,  as  trustee 

under  the   Will  of ,   deceased,   which   said  bond  bears   date  of  the 

day  of ,  19.  .,  and  which  was  filed  in  the  office  of  the  Sur- 
rogate of  Rensselaer  County,  on  or  about  the  same  day. 

II.  That  your  Petitioner  desires  to  be  released  as  such  surety  for  the  said 

- ,  as  trustee  under  the  Will  of ,  deceased,  and  from  any 

"further  responsibility  and  liability  on  account  of  any  future  breach  of  the 
condition  of  the  aforesaid-mentioned  bond. 

Wherefore,  your  Petitioner  prays  that  the  principal  mentioned  in  said  bond, 

to  wit :    be  cited  to  show  cause  why  he  should  not  be  required  to 

give  new  surety  on  his  bond  as  trustee  under  the  Will  of ,  deceased, 

as  provided  for  by  section  812  of  the  Code  of  Civil  Procedure,  and  further,  why 
Tie  should  not  render  and  cause  to  be  judicially  settled,  his  account  as  such 
trustee. 

That  no  previous  application  for  the  relief  asked  herein  has  been  made. 

Dated, ,  N.  Y. 

SURETY  COMPANY, 

By , 

[L.    S.] 

President, 
Petitioner. 


Attorney  for  Petitioner., 
No 
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of. 

County  of.  . 


;;'  |...: 


,  being  duly  sworn,  says  that  he  is  the  president  of  the 

Surety  Company  of ,  the  Petitioner  in  the  above-entitled  proceed- 
ings; that  he  has  read  the  said  Petition  and  knows  the  contents  thereof;  that 
the  same  is  true  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 


Sworn  to  before  me  this. 
day  of ,  19. 


[L.  s.] 


I 


Notary  Public. 


FORM  No.  170. 
NOTICE  OF  MOTION. 

SURROGATE'S  COURT,  Rensselaek  County. 

(Title.) 

SrE  —  Please  take   notice  that   upon  the   Petition   of  the Surety- 
Company  of ,   hereto   annexed,   and  the   copy  of  the  bond  therein 

referred  to,  we  shall  move  this  Court  at  a  term  thereof,  to  be  held  in  the 

Surrogate's  Court,  in  the  City  of  Troy,  on ,  19'.  .,  at o'clock 

in  the  forenoon  of  that  day,  or  as  Soon  thereafter  as  counsel  can  be  heard,  to 

be  relieved  from  liability  as  surety  upon  the  official  bond  of ,   as 

trustee  under  the  Will  of ,   deceased,  for  the   act  or   omission   of 

said ,  occurring  after  the  date  of  an  order  to  be  granted  in  accord- 
ance with  section  812  of  the  Code  of  Civil  Procedure  and  requiring  him  to 
account  and  give  new  surety  and  for  such  further  order  or  relief  as  may  be 
just  in  the  premises. 

Dated,   ,  19.. 

SURETY  COMPANY, 

By , 

President. 


Attorney. 
To , 

Truatee. 
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FORM  No.  171. 
ORDER  TO  FILE  NEW  SURETY. 

[U  478,  §  812] 
(Caption.) 

(Title.) 

Surety  Company  of ,  surety  upon  the  official  bond  of 

,  as  trustee  under  the  Will  of ,  deceased,  in  the  sum  of 

( $ )   dollars,  having  duly  given  notice  of  an  application 

to  be  relieved  from  liability  as  surety  upon  such  bond"  for  the  act  or  omission 
of  said  trustee,  as  by  its  notice  of  such  application  more  fully  appears,  and 
said  application  having  come  on  to  be  heard. 

Now,  after  reading  and  filing  the  notice  of  such  application,  with  the  veri- 
fied Petition  of  the Surety  Company  of ,  a  copy  of  the 

bond  thereto  attached,  and  proof  of  due  service  thereof. 

Now,  on  motion  of ,  attorney  for  the Surety  Company 

of ,  Petitioner,  no  one  opposing  said  application,  it  is 

Ordered,  that  the  said file  with  the  Clerk  of  this  Court  a,  bond 

with  new  surety,  or  sureties,  to  the  satisfaction  of  this  Court,  within  five 
days  from  the  date  of  the  entry  of  this  order. 


Surrogate. 


FORM  No.  173. 

ORDER  RELEASING  SURETY. 

( Caption. ) 

(Title.) 

Surety   Company   of ,   surety   on  the   official  bond  of 

,  as  trustee  under  the  Will  of ,  deceased,  having  given  due 

notice  of  an  application  to  be  released  as  surety  upon  such  bond  for  the  act 

or  omission  of  said  trustee,  and  thereafter  and  on  or  about  the day  of 

,  19 .  . ,  said  application  having  come  on  to  be  heard,  and  an  order 

having  been  duly  made  and  entered  herein,  in  the  office  of  the  Clerk  of  the 

Surrogate's    Court    of    Rensselaer    County,    on    or    about    the day    of 

,  19.  .,  and  which  said  order  directed  the  said ,  as  trus- 
tee under   the   Will   of ,  deceased,  to   file  with   the   Clerk  of   this 

Court  a  bond  with  new  surety  or  sureties  to  the  satisfaction  of  the  Court, 
within  five  (5)  days  from  the  date  of  the  entry  of  said  order;  and  it  appear- 
ing that  the  said has  fully  complied  with  the  terms  of  said  order 

by  having  filed  or  caused  to  be  filed,  on  or  about ,   19..,  a  new 

bond,  in  the  usual  form,  which  said  bond  was  duly  approved. 
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Now,  on  motion  of attorney  for  the Surety  Company 

of ,  Petitioner  in  the  afore-mentioned  proceeding,  it  is 

Ordered,  that  the  said Surety  Company  of ,  surety  on 

the  bond  of ,  as  trustee  under  the  Will  of ,  deceased,  be 

released  from  any  future  liability  upon  its  bond  for  any  act  or  default  of  the 

said ,  as  such  trustee,  subsequent  to  the  date  of  this  order ;  and  it 

is  further 

Ordered,  that  the  said ,  as  trustee  under  the  Will  of , 

deceased,  render  and  cause  to  be  settled  his  account  as  such  trustee  to  and 
including  the  date  of  this  order,  and  that  he  file  such  account  within  twenty 
(20)   days  from  the  entry  of  this  order. 


Surrogate. 


FORM  No.  173. 
PETITION  FOR  ASSESSMENT  OF  TRANSFER  TAX. 

SURROGATE'S  COURT,  County  or  New  York. 


In  the  matter  of  the  transfer  tax  upon  the 
estate  of 


Deceased. 


To  the  Surrogate's  Court  of  the  County  of  New  Yorh: 

The  Petition  of respectfully  shows: 

First  —  That  your   Petitioner   is   the ,   deceased,   and  as   such   a 

person  interested  in  the  estate  of  the  said  deceased. 

Second  —  That   the    said   decedent   departed   this   life   on   the day  of 

,  at ;  that  the  said  deceased  was  a  resident  of 

Third  —  That  letters on  the  estate  of  said  deceased  were,  on  the 

day  of ,  issued  to  your  Petitioner  by  the  Surrogate's  Court 

of  the  County  of  New  York,  and  that  h. .  post-oflBce  address  is 

Fourth  —  That,  as  your  Petitioner  is  informed  and  believes,  the  property 
of  said  decedent,  or  some  portion  thereof  or  some  interests  therein,  is  or  may 
be  subject  to  the  payment  of  the  tax  imposed  by  the  law  in  relation  to  tax- 
able transfers  of  property. 

Fifth  —  That  all  persons  who  are  interested  in  said  estate  and  who  are 
entitled  to  notice  of  all  proceedings  herein,  and  their  post-oflBee  addresses,  are 
as  follows: 
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The  Comptroller  of  the  State  of  New  York. 

That  all  the  above-named  are  of  full  age  and  sound  mind,  except: 


Wherefore  your  Petitioner  prays  that  you  will  designate  an  appraiser, 
provided  by  law. 


Dated,  New  York,  ,  19. 


Petitioner. 
(Add  verification.) 
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Accounting  amd  Judicial  Settlement :  Form  No. 

Account  of  proceedings  with  schedules 140 

Agreement  settling  accounts 147 

Bill  of  costs  and  affidavit 143 

Citation 138 

Decree  on  judicial  settlement 144 

Order  for  publication  of  citation 139 

Order  of  reference  of  account 141 

Petition  of  creditor  for  accounting 135 

Petition  for  voluntary  settlement 136 

Release    of   legacy 145 

Release  of  distributive  share 146 

Report    of    referee 142 

Waiver  of  citation  and  appearance 137 

Administration  : 

Bond  of  administrator 65 

Bond  of  administrator  with  justification  of  sureties  as  used  in  New 

York  County   66 

Certificate  of  grant  of  letters 116 

Citation  to  show  cause  why  letters  should  not  issue 64 

Letters   of  administration 67 

Petition  for  letters  of  administration 61 

Administration  De  Bonis  Von: 

Letters  of  administration  de  bonis  non 73 

Petition  for  letters  of  administration  de  bonis  non 72 

Administration  —  Limited : 

Limited  letters  of  administration 75 

Petition  for  limited  letters 74 

Administration  mth  the  Will  Annexed: 

Petition  for  letters  of  administration  with  the  will  annexed 58 

Bond  of  administrator  with  the  will  annexed 59 

Letters  of  administration  with  the  will  annexed 60 

Amending  Letters: 

Order  to  amend  letters 85 

Petition  to  amend  letters 84 

Ancillary  Letters: 

Ancillary   letters   of   administration 83 

Ancillary  letters  of  administration  with  the  will  annexed 79 

Ancillary   letters   testamentary 78 

Bond    of    ancillary   administrator 81 

Certificate  of  grant  of  ancillary  letters  testamentary 119 

Certificate  of  grant  of  ancillary  letters  of  administration 120 

Order  granting  ancillary  letters  of  administration 82 

Order  appointing  ancillary  executor  with  provision  for  discharge ....  77 

Petition   for   ancillary  letters  testamentary 76 

Petition  for  ancillary  letters  of  administration 80 

Release  by  foreign  executor 78 
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Appraisal  and  Iweentory:  Form  No. 

Application  and  order  for  appointment  of  appraisers 96 

Inventory  —  Oaths  and  affidavits  of  appraisers  and  representative ...  97 

Notice  of  appraisal 96 

Petition  for  order  to  file  inventory 98 

Certificates: 

Certificate  to  be  attached  to  original  record 121 

Certificate  showing  authority  of  executor  to  execute  release 125 

Certificate  showing  payment  under  decree 126 

Collection  of  Deits: 

Citation  to  pay  debt,  legacy,  etc 110 

Petition  for  payment  of  debt,  legacy,  or  distributive  share 110 

Compromise  of  Cause  of  Action: 

Order  allowing  compromise  and  removing  limitation 102 

Petition  and  affidavit  for  order  allowing  compromise 101 

Discovery  of  Property  or  Information  Withheld: 

Citation  and  order  for  examination 100 

Petition  for  examination 99 

Execution : 

Citation  for  leave  to  issue  execution Ill 

Execution  against  property 112 

Order  granting  leave  to  issue  execution Ill 

Petition  for  leave  to  issue  execution  on  decree Ill 

Funeral  Empenses: 

Order  for  citation,  representative  a  nonresident 106 

Petition  for  payment  of  funeral  expenses 106 

Guardianship : 

Account    of   guardian 162 

Annual  inventory  and  account 159 

Bond  of  guardian 154,  155 

Certificate  of  grant  of  letters 118 

Decree  appointing  guardian 156 

Decree   gettling  account 163 

Letters  of  ancillary  guardianship 158 

Letters  of  testamentary  guardianship 157 

Order  granting  ancillary  guardianship 153 

Order  on  examination  of  annual  account 160 

Petition  for  appointment  of  temporary  guardian 149 

Petition  for  appointment  of  general  guardian 150 

Petition  for  grant  of  letters  of  testamentary  guardianship 152 

Petition  for  grant  of  ancillary  guardianship 153 

Petition  by  guardian  for  settlement :  161 

Report  of  examination  of  guardian's  annual  account 160 

Waiver  of  issue  of  citation 151 

Letters  Testamenta/ry : 

Affidavit  stating  objections  to  grant  of  letters  to  executor 55 

Affidavit  stating  objection  to  grant  of  letters  to  person  named  under  a 

power  in  the  will 55 

Certificate  of  grant  of  letters 117 

Letters  testamentary   57 

Order  staying  grant  of  letters  to  executor 56 

Miscellaneous : 

Citation  to  show  cause 148 

Petition  for  order  to  serve  incompetent 166 
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Mortgage,  Lease,  or  Sale  of  Real  Estate  for  Payment  of  Funeral  Expenses 

or  Debts:  -  Form  No. 

Account  of  representative  after  execution  of  decree 131 

Bond  of  representative 130 

Decree    to    mortgage 129 

Order  for  publication  of  citation 128 

Petition  for  leave  to  mortgage 127 

Oath: 

Oath   of  executor 53 

Oath   of   appraisers 97 

Presentation  of  Claims: 

Affidavit  to  be  attached  to  claim  before  presentation 95 

Notice  to  creditors  to  present  claims 94 

Order  for  publication  of  notice  to  creditors  (New  York  County) 93 

Probate : 

Affidavit  to  obtain  order  for  service  by  publication  or  without  the  State.  6 

Affidavit  —  When  interested  parties  are  unknown 8 

Certificate  to  be  attached  to  copies  of  will  and  probate  proceedings . . .  123 

Certificate  to  be  attached  to  copy  of  original  will 122 

Citation  to  show  cause  on  reprobate 51 

Citation  for  probate 5 

Citation  —  Nonresidents   and  unknown   parties 10 

Decision   and   findings   on   contested   probate 42 

Decree  granting  probate  —  Uncontested 41 

Decree  granting  probate  —  Contested 43 

Decree  granting  probate  and  revoking  former  letters 44 

Decree  granting  probate  of  lost  or  destroyed  will 46 

Decree  confirming  original  probate 52 

Deposition  of  two  witnesses 22 

Deposition  of  surviving  witnesses 23 

Deposition   of  witness   proving  handwriting 24,  25 

Notice  requiring  the  production  and  examination  of  certain  witnesses.  33 

Notice  of  contest  of  will  to  legatees  and  persons  interested 36 

Objections  to  probate    32 

Order  allowing  intervention  on  probate.  ." 38 

Order  for  service  of  notice  upon  legatees  and  persons  interested 35 

Order  for  service  by  publication  or  without  the  State 7 

Order  —  Where  parties  are  unknown 9 

Order  for  additional  service  on  infant  or  incompetent  person 11 

Order  for  publication  of  citation  against  unknown  heirs-at-law 50 

Petition   for  probate  with  citation 1 

Petition  for  probate  without  citation 2 

Petition  for  notice  to  legatees  and  persons  interested  after  objections 

filed 34 

Petition  for  leave  to  intervene  on  probate 37 

Petition  for  probate  of  lost  or  destroyed  will 45 

Petition  for  reprobate  of  will  as  against  interested  infant  for  whom 

no  special  guardian  was  appointed 48 

Petition  for  reprobate  of  will  as  to  adult  heir-at-law  not  cited 47 

Petition  for  reprobate  of  will  against  unknown  heirs-at-law  not  cited.  49 

Taking  Deposition  of  Sick  or  Infirm  Witness: 

Affidavit  to  obtain   order  to  take   deposition  of  sick  or  infirm  sub- 
scribing witness    26 

Deposition  of  witness  and  certificate  of  surrogate 28 

Order  for  taking  deposition 27 
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Taking  Testimony  by  Commission:  Form  No; 

Interrogatories,  deposition,  and  certificate  of  commissioner 31 

Order  appointing  commissioner 30 

Order  that  commission  issue   to  examine  subscribing  witness  out  of 

the   State    29 

Waiver  of  citation  and  authorization  to  enter  appearance 4 

Probate  of  Heirship 

Citation  and  waiver  133 

Decree 134 

Petition 132 

Proof  of  Service: 

Admission  of  service   18 

Affidavit  of  personal  service  on  adults  and  infants  over  14 15,  16 

Affidavit  of  service  of  citation  on  infant  under  14 17 

Affidavit  of  service  under  order  for  substituted  service 14 

Affidavit  of  mailing  copy  citation  and  order 19 

Recording  Exemplified  Copy  of  Foreign  Will: 

Certificate  under  section  2703  showing  record  of  exemplified  copy  of 

foreign  vnll 124 

Petition  for  order  for  recording  exemplified  copy  of  foreign  will  as 

evidence  of  title  86 

Release  of  Surety: 

Notice  of  application  for  release 114,  170 

Order  to  file  new  surety  or  bond 171 

Order  releasing  surety    172 

Petition  of  surety  for  release 113,  114 

Petition  of  surety  to  be  released  from  bond  of  trustee 169 

Renunciation : 

Renunciation  of  executor 54 

Renunciation  of  right  to  letters  of  administration 63 

Revocation  of  Letters: 

Order  to  account  or  that  letters  be  revoked 91 

Order  revoking  letters    92 

Petition  to  revoke  letters 91 

Petition  for  resignation  and  revocation  of  letters 115 

Revocation  of  Probate : 

Citation  to  show  cause 88 

Decree  revoking  probate    89 

Notice  of  revocation  of  probate 90 

Order  to  publish  notice  of  revocation  of  probate 90 

Petition  for  revocation  of  probate 87 

Special  Guardian: 

Affidavit  and  consent  of  special  guardian 20 

Report  of  special  guardian 21 


na: 

Subpoena    for   witness 39 

Subpoena  for  witness  to  appear  and  produce  books  and  papers 40 

Substituted  Service: 

Affidavit  on  application  for  substituted  service  on  resident 12 

Order  for  substituted  service  on  resident 13 
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Temporary  Administration :  Form  No. 

Letters    of   temporary    administration 70 

Petition  for  letters   of  temporary  administration,   grant  of  original 

letters  delayed 68 

Petition,  etc. —  Estate  of  absentee 69 

Petition    and   order    designating  bank   of   deposit   for   temporary   ad- 
ministrator   71 

Transfer  of  Securities: 

Certificates  required  by  some  Western  States  to  accompany  transfer 

of  mortgages 104 

Petition   for   authority   to  transfer   securities   to   representative   and 

order  thereon 103 

Transfer  Tax: 

Affidavit  on  probate 3 

Affidavit    on    administration 62 

Petition  for  appointment  of  transfer  tax  appraiser 173 

Trial  of  Claims: 

Citation  to  present  claim 109 

Consent  that  surrogate  try  claim  on  judicial  settlement 108 

Notice  disputing  claim  with  offer  to  refer 107 

Petition  to  require  determination  of  claim 109 

Stipulation  to  refer  claim  and  approval  by  surrogate 107 

Trustee : 

Order  appointing  substituted  trustee   (Surrogate's  Court) 167 

Order  appointing  substituted  trustee   ( Supreme  Court) 168 

Petition  for  appointment  of  substituted  trustee 164,  165 


INDEX. 
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A 

ABATEMENT.  Par. 

action  against  executor  or  administrator   617 

legacy  ... 836 

for   support    852 

to  widow  in  lieu  of  dower  850 

ABSENTEE. 

power  of  temporary  administrator,  etc.,  over  property  of 497 

ACCOUJMT. 

contents  of 950,  1000 

filed  with  petition 9'89 

guardian  —  judicial   settlement  —  aflBdavit   to    1299 

trustees  —  affidavit  to   1368 

ACCOUNTING. 

ancillary   representative    514 

bond  —  when  surety  released   643 

damages  recovered  for  causing  death 1138 

execution  —  may  be  required  before  granting  leave  to  issue ....   654,  663 

guardian  —  upon  resignation   1286 

infant's  legacy  or  share   1293 

intermediate,  voluntary  and  compulsory 966 

contesting 966 

what  may  be  determined   966 

when  ordered   966 

partnership  affairs   588 

proceeds  of  sale  of  real  estate  821 

proceedings  for  outlined   949 

public  administrator  must  render  487 

of  New  York  county 524 

representative  of  deceased  assignee  under  assignment  act 969 

of  deceased   representative,  proceedings   fcr 953 

abating  proceeding 962 

application  of  statute  of  limitations 957 

consolidation  of  proceedings 953,  959 

decree  .  ■ 953,  960,  963 

decree  binds  sureties 963 

decree  not  evidence  of  assets 964 

delivery   of   property 953 

decree  should   direct  payment  to   successor 965 

proof  required      958 

reviving   proceeding    953^  961 

trustees'  intermediate    I354 

ACKNOWLEDGMENT. 

debt  taking  it  out  of  statute  of  limitations   1029 

of  papers   Ill,  124 

ACTION. 

abatement  of   617 

after-born  child  to  recover  share  of  estate 637 
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ACTIOK  —  Continued.  Par. 

agreement  to  devise  or  bequeath  property 636 

barred  by  judgment  against  heir   632 

bond  —  on  oflSeial    G4,5,     647 

on  penal    645 

when  may  be  maintained  without  accounting,  etc 646 

by  and  against  representatives 612 

cause  of  action  survives  when  619 

claim  rejected   736 

compelling  conveyance  of  real  property  against  an  infant  or  incom- 
petent    623 

counterclaim  by  executor  or  administrator 616 

death  of  representative  —  efifeot  of  617 

of  sole  plaintiff  or  defendant 618 

distribution  of  damages  recovered  on  undertaking  on  appeal 1234 

enforcing  exercise  of  power  of  sale  635 

executors  who  have  not  qualified  —  not  necessary  party  to 615 

executor  superseded    615 

or  administrator  not  to  plead  want  of  assets 623 

executor's  power  not  suspended  during  proceeding  to  determine  valid- 
ity or  invalidity  of  will 417 

false  pleading  by  executor  or  administrator   . 620 

funeral  expenses    613 

infant  may  sue  for  legacy  or  distributive  share  —  bond 631 

joinder  of  causes  of  action  : 614 

legacy  charged  on  real  estate 633 

legatee  may  sue  for  legacy  631 

negligently  killing  intestate  —  who  may  maintain  1137 

next  of  kin  may  sue  for  distributive  share 631 

party  in  interest  must  sue 612 

promise  to  pay  debt 580 

rejected  claim  —  limitation 744 

recovery  of  costs  and  expenses  by  representative  622 

of    debts  —  preference    799 

debt  against  heir  794 

security  for  costs  in  actions  by  or  against  representative 624 

separate  dockets  and  executions  —  when   614 

statute  of  limitations  and  disabilities   :   626,  627,  628,  629 

transfer  of  interest  —  effect  of 618 

witness  to  will  to  recover  share  of  estate  forfeited 637 

will  —  construction  of  testamentary  provision   414 

determining  validity  or  invalidity   416 

establishing  and  construing —  receiver  may  be  appointed 415 

judgment  on  determining  validity  or  invalidity  416 

ACCUMUIiATION. 

application  of  —  to  support  of  infant  1296 

incidental  may  be  disregarded  1312 

income  —  effect  of  1312 

invalid  —  may  pass  under  residuary  clause  1312 

ADEMPTION. 

of  devise   920 

rule  applied  to  advancements    1128 

ADJOURNMENT. 

surrogate  may  order   28 

ADMINISTRATION. 

de  bonis  non  —  when  and  how  granted 471 

computing  time  after  grant  of  letters   804 

with  the  will  annexed,  when  and  how  granted  471 
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ADMINISTRATION  —  Continued.  Par. 

husband  —  rights   of    , 457 

order  of  priority  on  grant  of  letters  457 

petition  —  facts  concerning  divorce  of  parties  should  be  set  up ... .  462 

temporary 499 

notices  —  how   given    495 

when  required    455 

with  the   will   annexed  —  right  to  receive  assets  from  representa- 
tive of  deceased  predecessor    9'60 

ADMINISTRATOR. 

actions  by  and  against   610 

ancillary  — •  powers   of    511,  512 

direction  as  to  custody  of  property   46 

duty  as  to  real  estate  575 

may  maintain  action  for  negligently  killing  intestate 1137 

ADMINISTRATOR  WITH  THE  WILL  ANNEXED. 

appointment  of    451 

authority   of    , 454 

duty  to  continue  unfinished  litigation  602 

be  substituted  pending  litigation  602 

power  of  sale 601 

rights  and  duties  of 600 

ADMISSION. 

of  service  —  how  made   221,  231 

ADOPTED  CHILDREN. 

property  rights  of    1 142 

right  of  —  to  share  in  estate  1 141 

ADOPTION  OF  MINORS. 

abstract  of  provisions  regarding   86 

surrogate  has  power  to  permit  86 

ADVANCEMENTS. 

ademption 1128 

adjustment  of  —  on  judicial  settlement   1125 

construed 1386 

defined  —  testacy   and  intestacy    1126,  1127 

evidence  of   1128 

ADVERTISING. 

for  claims  715 

AFFIDAVIT. 

annexed  to  claim  —  form  and  effect  of   717 

guardian  —  annual  inventory  and  account    1291 

AFTER-BORN  CHILD. 

action  to  recover  share  of  estate   637 

may  sue  for  share  of  estate   637 

light   of  —  on   distribution    1149 

validity  and  construction  of  will  not  affected  1150 

"AFTER  PAYMENT  OF  LEGACIES." 

construed 1306 

AGENT. 

expense  of  —  allowed  representative 1043 
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AGREEMENT.  Par. 

compensation  by  will  782 

trial  of  claim   1064 

devise  or  bequeath  property  —  action  on 636 

distribution  of  estates  1166 

reference  of  disputed  claim   726 

settling  controversies   1196 

recording 1194 

ALIEN. 

devise  to  void   918 

distribution  of  surplus  proceeds  sale  of  real  estate  to 832 

ALIMONY. 

collected  from  trust  fund    1342 

"ALTER  AND  REGULATE." 

construed 1386 

"AMEND." 

construed 1386 

AMENDING. 

process  or  pleading   214 

AMENDMENT. 

appeal  —  defects  supplied  by   1253 

by  court  —  disregarding  errors   54 

citation  —  revocation   of   probate 404 

decree  —  defect  in  record    78 

letters  —  petition 431 

petition  —  revocation  of  probate   403,  404 

surrogate  may  allow   52 

"ANCESTOR." 

construed 1386 

ANCILLARY  GUARDIAN. 

appointment  of    1287 

ANCILLARY  LETTERS. 

administration 506 

decree 510 

granted  —  when 434 

must  be  certified  to  secretary  of  state 51^ 

security   required    509 

testamentary 505 

recording  foreign  will  does  not  give  jurisdiction  to  grant 505 

ANCILLARY  REPRESENTATIVE. 

accounting  and  disposition  of  assets  513,  514 

ANNUITY. 

alienable 903 

apportionment  of   905,  933 

charged  on  land   901 

deficiency  of  902 

defined 900 

determining  sum  to  set  apart  904 

first  payment  903 

or  income   900 

legacy 899 
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ANNUITY  —  Continued.  Par. 

suspension  of  alienation   1324 

taxes  and  expenses  when  payable  from 900 

ANSWER. 

accounting  by  representative  of  deceased  representative 956 

compulsory  judicial  settlement   976 

discovery  proceedings   676 

inventory  —  application  to  file    710 

proceeding  to  compel  payment  of  debt,  legacy  or  distributive  share.  .  909 

service  of  on  opponent  may  be  required 210 

when  required  must  be  in  writing  and  verified  210 

ANTE-NUPTIAL  AGREEMENT. 

construction  of  by  surrogate   61 

judicial  settlement,  construing  on   1120,  1121,  1122,  1123,  1124 

APPEAL. 

amount  of  undertaking  —  how  fixed   123s 

on  appeal  from  decree  ordering  an  accounting  1233 

cancelling  docket  after  appeal  1245 

after  reversal  by  court  of  appeals  1245 

case,  exceptions  and  findings    1219,  1220 

costs  after  determination  of 1204 

appeal  from  order  1249 

final  order 1249 

how  awarded   1249 

actions 1201 

court  of  appeals  from  order  1216 

decree  —  defect  in  record  of 78,  351 

revoking  probate  —  not   stayed 1239 

defects  may  be  supplied 1253 

disbursements  —  when   allowed    ; 1249 

effect  of  death  of  adverse  party 1250 

of  party  pending  appeal   1250 

effect  of  —  from  decree   1238 

on  part  of  decree  not  appealed  from 1230 

enforcing  affirmed  or  modified  judgment  1244 

affirmed  or  modified  order   1244 

execution  —  how   stayed    1231 

exceptions  and  findings   1221 

expenses  of  —  from  decree  of  judicial  settlement  1045 

findings  —  necessity   for    1221 

from  order    1216 

granting  or  refusing  new  trial  —  sale  real  estate 812 

how  parties  and  cause  designated  1251 

how  taken  and  served   1229 

from  decree  for  money  or  delivery  of  property 1231 

intermediate  order    1226 

judgment  or  order  upon 1243 

jury  trial  on  reversal  of  probate 1247 

in  New  York  county 291 

order  abating  accounting  proceeding  962 

appointing  referee    47 

bringing  in  new  parties  1228 

denying  right  to  be  made  party  256 

deposit  of  securities   962 

directing  custody  of  property 46 

substitution  upon  death  of  party  1250 

substitution  of  attorneys 43 

under  transfer  tax  act 1216 

parties  to   1228 
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APPBAI,  —  Continued.  Par. 

payment  under  decree  after  1192 

power  of  appellate  court 1242 

to  protect  infant  not  appealing 1243 

probate  —  New  York  county  after  jury  trial  1248 

question  of  fact    1218 

proceeding  in  appellate  court   1241 

proper  parties  may  be  brought  in   1228 

real  estate  proceeding   816 

jury  trial    '. 1248 

reference  of  claim  disputed 734 

removes  jurisdiction  to  appellate  court 1217 

restitution  —  when  awarded   1246 

return  of  papers  to  lower  court 1241 

security  — ■  justification  and  application  for  new  sureties  1230 

to  perfect   1230 

settlement  of  case,  etc 1221 

stay  of  proceedings  '. 1240 

in  case  of  commitment  1232 

substantial  right  1225 

time  to  appeal  1227 

to  what  court   1225 

trustees  —  accounting   1354 

undertaking  —  action   upon    1252 

deposit  in  lieu  of   1235 

filing  of  1235 

may  be  waived    1234 

new  one  required 1236 

requisites    of    1234 

void  order  or  decree  may  be  set  aside  by  direct  application 29 

what  may  be  reviewed 1225 

when  appeal  may  be  taken 1222 

when  person  not  a  party  may 1224 

who  is  party  aggrieved 1223 

who  may  appeal   1222 

APPEARANCE. 

by  attorney  with  written  authorization   250 

by  infant  or  incompetent  251 

may  be  in  person  or  by  attorney 249 

waiver  of  issue  and  service  of  citation 250 

APPORTIONMENT. 

of  rents,  annuities  and  dividends  933,  934 

property  bid  in  on  foreclosure  and  sold  at  a  profit 1338 

APPRAISAL. 

notice  of   680 

APPRAISERS. 

appointment  of    680 

appointed  as  often  as  necessary  681 

fees   of 682,  1084 

importance  of  their  duties  683 

oath  of    680 

vacancy  in  office  —  how  filled 681 

ASSESSMENTS. 

preference  of  as  debts • 76S 
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ASSETS.  Paf- 

accident  insurance    686 

all  property  in  possession  may  not  be  assets 689 

ancillary  representative  must  transmit  511 

benefit  association  payments   686 

construed 1386 

damages  to  real  estate 684 

debt  —  discharged  by  will  as   093,  756 

due  from  legatee  or  devisee 684 

decree  or  order  —  evidence  of   1 191 

growing  crops    684 

insurance  money  as    756 

for  benefit  of  widow  —  not  assets 690 

fire  —  not  assets      690 

life   685,  692 

judgment  —  against  representative   684 

for  negligently  causing  death   1138 

leasehold  property    684 

marshaling 755 

money  paid  over  in  lifetime  —  not 690 

mortgage  foreclosure  surplus  687 

New  York  produce  exchange  gratuity  —  not 690 

partnership   agreement    587 

property 684 

pension  money 684 

proceeds,  sale  real  estate  as 756 

under    power    687 

proof  of  on  application  to  pay  debt 9 10 

property  deemed  to  be 684 

not  in  first   instance 691 

real  estate  devised  for  life  —  not 690 

rents 684 

savings  bank  deposits  in  trust 688 

J  securities  in  possession  of  representatives  claimed  by  others 688 

uncollectible  —  sale    of    ; 757 

ASSIGNMENT. 

claim  allowed  by  decree  may  be  assigned 1 1 89 

interest  in  estate  —  effect  of 1015 

ATTACHMENT. 

levy  of  upon  income  of  trust  fund 1346 

power  to  issue  for  witness 55 

warrant  for  failure  to  file  account 986 

ATTORNEY. 

and  client  —  contracts  for  services 1047 

charges  —  how  payable    1046 

costs  —  when   liable    for 1177 

lien  —  enforcement   of    39 

income   of   trust   funds 40 

order  —  contents  of 42 

AUTHENTICATION. 

records  on  application  for  ancillary  guardianship 1287 

waivers,  bonds  and  other  papers Ill,  124 

s 

BENEFICIARY. 

application  of  income  to  pay  debt  to  testator 1344 

debt  collected  from  trust  fund '. 1345 

right  to  use  principal 1343 

when  can  not  be  trustee 1307 


1366  Index. 

[References  are  to  paragraphs.    Vol.  I  ends  with  If  948.] 

BEQUEST.  Par. 

by   implication    SQ* 

construed 1387 

eflfect  of  words  of  desire  and  request 1113 

BOND. 

administration  —  limited  letters   483 

penalty   reduced  by   deposit  of   securities 485 

reduction  of  penalty  by  consent 484 

temporary 495 

with  the  will  annexed 453 

amending  or  disregarding  defects  of 482 

ancillary   letters    509 

executor  on  grant  of  letters 446 

filing 481 

form  of  and  of  affidavit  of  sureties 478 

guardians 1282 

additional  on  receiving  distributive  share 1174 

of  person  of  infant  —  when  may  be  required 1283 

may  be  executed  by  surety  company 477 

must  be  acknowledged  475 

new  bond  or  new  surety  may  be  required 640 

not  afifected  by  change  of  parties 480 

party  may  agree  for  joint  control  of  fund 477 

proceeding  when  surety  applies  to  be  relieved 478,  644 

prosecuting  —  when  no  successor  appointed 651 

successor  may  prosecute 650 

return  of  premium  when  surety  released 478 

several  sureties  may  justify  —  when   479 

testamentary  guardian    1269 

trustee  —  when  required  to  furnish 1373 

when  deemed  an  undertaking 652 

when  party  must  join  in 476 

BURDEN  OF  PROOF. 

action  to  probate  will   416 

BURIAL. 

place  of,  rules  of  religious  bodies 100 

possession  of  dead  body  for 100 

lots,  graves  and  head  stones,  protection  of 102 

reasonableness  of  charges  for  considered 760 

selection  o€  place  of 100 

c 

CASE. 

appeal  —  making 1219 

when  served   1220 

CERTIFICATE. 

acknowledgment Ill,  124 

granting  costs    732,  735,  1199 

CHARITABLE  USES. 

legacy  for   865 

trusts  for  may  be  controlled  by  Supreme  Court 1327 

"  CHILDREN." 

construed 1388 
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CITATION.  Par. 

accounting  by  representative  of  deceased  representative 953,  955 

additional  service  on  infants  and  incompetent  persons 230 

administration  — ■  contents   of    462,  463 

service  on  nonresidents  by  publication 463 

when  must  be  directed  to  the  public,  administrator  and  attorney- 
general  463 

with  the  will  annexed 452 

ancillary   letters    508 

application  for  leave  to  apply  principal  to  support  of  infant 1294 

for  order  for  service  without  the  state  or  by  publication 226 

ascertaining  facts  before  issue  of 219 

bond  —  requiring  new  bond  or  surety 640 

to  be  released  from 642 

contents  —  where   returnable    .' 218 

discovery  —  contents  of    672,  674 

service  of    1084 

dismissal  for  failure  to  serve 80 

distribution  of  surplus  on  foreclosure  to  heirs 832 

effect  of  citing  persons  by  incomplete  names 219 

general .  requirements     217 

guardian  —  compulsory  judicial  settlement   1297 

infant  over  14  —  contents  of 1279 

infant  over  14 1278 

judicial  settlement   1299 

removal  of 1285 

by  will  or  deed,  for  security 1269 

how  and  by  whom  served  within  the  state 221 

how  served  upon  corporation 222 

issue  and  service  commences  proceeding 79 

judicial  settlement  —  compulsory    970 

guardian  by  will  or  deed 1271 

voluntary 994,  997 

may  be  served  in  any  county 220 

naming  persons  constituting  a  class 219 

naming  persons  whose  full  names  are  unknown 219 

power  of  surrogate  to  issue 28 

presentation  of  claims  —  contents  of 718 

effect  of    718 

probate   of   heirship 937 

contents  of   216 

to   whom   addressed 215 

proceedings  to  collect  funeral  expenses 758 

to  compel  payment  of  debts,  legacy  or  distributive  share 906 

to  obtain  set-off  —  issue  of 703 

proof  of  service  of 231 

publication  of    227 

revocation  of  letters  —  on  application  of  representative 552 

of  probate    404 

sale  real  estate  —  contents  of   808 

service  of  may  be  admitted 221 

of  stops  running  of  statute  of  limitation 80 

upon  infant    222 

upon  natural   persons 222 

upon  nonresident  within  the  state 229 

without  the  state   or  by  publication  upon  persons  whose  full 

names  are  unknown 225 

without  the  state  or  by  publication  on  persons  constituting  a 

class 225 

without  the  state  or  by  publication 224 

show  cause  —  when  returnable   79,  217 

substituted  service  upon  resident 223 
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CITATION  —  Continued.  Par. 

supplemental,    adjusting"    advancements 1125 

application  for  payment  of  debt,  etc 1358 

compulsory  judicial  settlement 970 

judicial  settlement   1110 

time  within  which  service  must  be  made 221 

which  personal  service  must  be  made  without  the  state 228 

trustee  —  annual  accounting    1354 

judicial  settlement   1361 

payment  of  debt  or  delivery  of  property 1356 

resignation 1372 

to  obtain  security  from 1373 

CLAIM. 

admitted  how 721 

allowed  by  decree  is  assignable 1189 

disputed,  reference  on   47 

doubting  the  justice  of 723 

effect  of  admitting  validity  of 722 

must  be  tried  on  judicial  settlement  if  consent  filed 743 

presentation  of    715 

and  trial  may  be  compelled 718 

reference  of 726 

what  may  be  referred 729 

rejected  —  trial  on  judicial  settlement 736 

rejecting 723 

and  serving  notice  of ■ 724 

rejection  —  effect  of  statement  in  account 739 

what  is  sufficient 738 

revived  by  consent   ' 746 

trial  by  consent  —  allowance  of  costs 747 

what  claims  may  be 742 

«  CLAIMANT." 

construed 1388 

defined 718 

CLEEK  OF  SURROGATE'S  COURT. 

Kings  county 11 

not  to  practise  before  surrogate 12 

powers  and  duties 11 

CODE  OF  CIVIL  PROCEDURE. 

certain  provisions  applicable  to  surrogate's  court 1385 

CODICIL. 

probate  —  presented  by  persons  not  a  party 254 

will  published  by   151 

COLLECTION  OF  DEBTS. 

by  action  against  heir  or  devisee 795 

against  widow,  next  of  kin,  or  legatees 790 

joint  liability    791 

preference  of    799 

recovery  to  be  apportioned 792 

requisites  to  recovery 793 

from  heir  or  devisee  —  efi'ect  of  proceedings  to  sell  real  estate 796 

requisites  to  recovery   797 

when  action  may  be  brought 796 

from  nonresident  next  of  kin 79^ 
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COMMISSION.  Par. 

open  —  when  granted 279 

probate  —  duty  of  executor  to  apply  for 279 

reference  disputed  claim  731 

to  take  testimony  of  witnesses  —  general 279,    283 

COMMISSIONS. 

amount  and  apportionment   1088 

awarded  under  what  law   1102 

basis  of  computation   1089 

compulsory  accounting    1102 

denied  for  misconduct 1095 

in  accordance  with  provisions  in  will 1096 

doctrine  of  one-half  commissions 1092 

double  —  executor  and  trustee    1107 

estate  of  deceased  trustee 1365 

over  $100,000  personal    1098 

one  executor   dying 1099 

how   value    ascertained 1 100 

executor  renouncing  1104 

resigning 1105 

succeeding  another   1106 

extra  compensation  when  allowed 1094 

guardian 1299,  1300 

intermediate  accounting    1 1 02 

land  taken  under  foreclosure   1090 

land  not  sold   1091 

not  assignable    1103 

proceeds  land  devised  to  executors 1091 

property  on  which  commissions  not  allowed 1091 

provision  in  will  may  be  in  addition  to 1097 

public  administrator.  New  York  county 525 

representative  removed   1106 

representative  of  deceased  representative 1092,  1099 

right  to  earn   1102 

sale  real  estate  to  pay  debts 817 

temporary  administrator  allowed   1093 

trust  estate  of  more  than  $100,000 1363 

trustees  —  accounting 1354 

basis  of  computation   1363 

each  trust  less  than  $100,000 1364 

judicial  settlement   1362 

securities  not  converted 1362 

on  income   1366 

on  resignations   1365 

waived  by  failing  to  retain 1366 

when  payable   1101 

COMPENSATION. 

beyond  commissions,  allowance  of  1094 

surviving  partner    590 

to  representative  by  will 1097 

COMPROMISE. 

action  for  negligently  killing 1137 

cause  of  action  —  petition  for  469 

of  debts  748 

CONSENT. 

delivery  of  specific  property  under  decree 1170 

trial  of  claim—  judicial  settlement   736,     741 

effect  of  failure  to  file,  on  allowance  of  costs 1199 
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CONSOLIDATION.  Par. 

accountings 953,  959 

compulsory  and  voluntary  judicial  settlement 970 

proceedings  —  surrogate  may  order   92 

CONSTRUCTION. 

will  — ■  action  for '  414 

decree  on  probate   330,  333,  410 

not  on  revocation  of  probate 467 

rules  applied  construing  codicils 333,  1113 

CONTEMPT. 

and  proceedings  to  punish  therefor 32,  37 

costs,  failure  to  pay 34 

debt  of  representative   38 

discovery  —  punishment   for    075,  677 

order  where  representatives  disagree 46 

surrogate  may  punish  for 28,  32 

CONTENTS. 

of    house   construed 1388 

CONTEST. 

costs  —  what  deemed  to  be  1210 

CONTRACTS. 

guardian  may  make   1257 

made  by  representatives   579 

of  deceased  to  rebuild  in  case  of  fire   582 

of  deceased  to  sell  real  estate 583 

to  purchase  land  —  balance  due  on  is  a  debt 772 

CONVERSION. 

depends  on  intention   609 

personalty  into  realty   609 

real  estate  to  pay  debts  or  legacies  —  proceeds 893 

CONVICTS. 

care  and  custody  of  estates  of 492,  494 

CORPORATION. 

certain,  are  restricted  as  to  taking  devises  and  bequests   862 

how  served  with  process   222 

legality  of  cannot  be  determined 911 

COSTS. 

actions  to  determine  validity  of  will  1200 

additional  allowance  in  settling  accounts  1215 

allowance  must  be  to  the  party  1209 

against  a  party  1213 

against  representative    1198 

against  representative  —  effect  of  failure  to  file  consent 1199 

against   representative  —  how   payable    1045 

for  counsel  fees  on  judicial  settlement   1214 

to  representative   1213 

appeal  —  after  decision   1204 

allowance  to  special  guardian   1204 

from  what  fund  allowed  after  appeal  1205 

from  order   1249 

how  awarded 1249 

when  disbursements  included 1249 
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COSTS  —  Continued.  Par. 

case  of  contest  1208 

certificate  must  be  granted , 1199 

charged  upon  and  collected  from  estate 1200 

decree  —  direction  in  as  to    1177 

when  granted  1203 

discovery  proceedings  678 

disbursements  —  when  to  include   1200 

effect  of  recovering  less  than  demand 1199 

estate  less  than  $1,000   1207 

granting  order  1201 

guardian  —  charged  with    1300 

how  made  payable    1207 

insanity  proceeding 85 

judgrpeut  —  collection  of  out  of  trust  fund  1346 

judicial  settlement  —  client  may  pay  attorney  more  than 1208 

decree  should  award  and  fix  1178,  1179 

no  per  diem  allowance  for  preparation  for  trial  1210 

motion  —  how  collected 666 

on  recovery  of  money  judgment  1 197 

on  probate 1206 

reference  disputed  claim   726,  732,  735 

separate  after  trial 120'i 

special  guardian  —  amount  allowed  to   1211 

from  what  fund 1205 

special  proceedings   1202 

sums  allowed  for  in  decree 120'i 

surrogate  to  fix  amount  of  1208 

to  what  parties   1211 

trial  of  claim  by  surrogate  on  consent 747,  1210 

what  deemed  a  contest   1210 

when  awarded  as  a  matter  of  right  and  of  discretion  121"! 

when  parties  not  united  in  interest   1201 

when  same  as  in  supreme  court  120G 

COUNSEL  FEE. 

trustees'  judicial  settlement  1361 

COUNTERCLAIM. 

action  to  recover  debt  from  heir  or  devisee   798 

by  executor  or  administrator    616 

no  aflSrmative  judgment  —  when   1061 

COUNTY  TREASURER. 

as  public  administrator  is  entitled  to  letters  of  administration ....  458 

custodian  of  court  funds  —  his  powers  and  duties  1181 

duty  as  to  money  and  securities  deposited  1172 

duty  to  receive  money  of  infants   1172 

may  apply  for  appointment  as  temporary  administrator 495 

COURT  OF  APPEALS. 

appeal  to  from  order 1216 

canceling  docket  after  reversal  by 124, n 

perfecting  appeal  to   1238 

CREDITOR. 

advertising  for  to  present  claims 715 

construed  and  defined   804,  970,  1388 

sale  real  estate  —  defined   815 

CURTESY. 

dower  portion  of  estate  of  wife's  mother  929 

husband  in  lands  held  by  wife  928 
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CURTESY  —  Continued.  Par. 

rule  for  computing  value  of  930 

when  dower  estate  intervenes 929 

CUSTODY. 

and  tuition  —  defined 1265 

B 

DAMAGES. 

condemnation  proceedings  —  liable  for  debts    801 

distribution  of  —  recovered  on  undertaking  on  appeal 1234 

DEATH. 

administration  —  proof  of  466 

executor  or  administrator  —  after  action  brought 617 

must  be  anticipated  to  make  valid  gift  1053 

presumption  of  —  after  long  absence 466 

surrogate  may  declare   62 

DEBTS. 

ascertaining 713 

charged  on  real  estate   785,     803 

action  for  not  maintainable    799 

charged  upon  devise  786 

classes  considered  with  reference  to  their  preference  and  payment .  .  .     766 

collection  from  heirs-at-law   925 

collection  of  —  by  action  against  widow,  next  of  kin  or  legatees  ....     790 

doubtful 581 

from  trust  fund  1342 

from  income  of  trust  fund  1344 

from  heir  or  devisee   795 

compromise  of  —  application  for    748 

construed  and  defined  804,  1389 

off-set  by  purchaser  of  assets 757 

payment  of  —  burden  of  proof  as  to  validity ; .    101 1 

proceedings  to  compel  payment  of   906 

property  or  securities  may  be  accepted  —  payment  of  580 

retaining  from  income  of  trust  fund  878 

legatee 876,  1158 

next  of  kin   1017,  1158 

DECISION. 

proceeding  to  obtain  payment  of  debt,  etc 914 

referee  on  trial  of  claim   727 

DECREE. 

accounting  by  representative  of  deceased  representative 953, '  960 

963,     965 

ancillary  guardianship  1288 

letters 510 

appeal  —  effect  of  1238 

bond  —  releasing  surety    643 

revoked  letters  for  failure  to  file  new  bond  or  surety 641 

sureties  on  bonds 645 

costs  on  making 1203 

must  fix    350 

definition  of  350 

discovery  —  awarding  possession  of  property 678 

before  examination  of  person  cited 678 

distribution  —  effect  of  divorce   1134 

equal  degree  of  relationship 1134 

half  blood  1134 

order   of    1130 

in  eases  of  intestacy 1029 

to  next  of  kin  1129 
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DECREE  —  Continued.  Par. 

docketed,   how    1190 

execution  —  contents   of    665 

enforcement   of    665 

effect   of    1188 

as  a  debt    768 

entered  upon  default  may  be  corrected   1187 

filing,  indorsing,  serving  364 

guardian  by  will  or  deed  —  requiring  bond   1269 

of  infant  over  fourteen  1278 

upon   removal    1284 

infant   over   fourteen  —  appointing  guardian    1280 

judicial   settlement    1109,  1110 

guardian  by  will  or  deed   1271 

should  fix  shares    1131 

should  recite  service  citation  1111 

not  appealed  from  binds  all  parties  though  erroneous 1187 

not  conclusive  upon  questions  not  in  issue   1186 

payment  of  legacy,  etc.,  on  giving  security  914 

under,  after  appeal    1192 

probate .  353 

binds  whom 254,  3C6 

by  consent    356 

determines  whether  will  is  valid,  not  whether  devise  is  valid. .  .  .  360 

how  far  conclusive  as  to  personalty  375 

realty 376 

incorporating  another  paper  into  will  362 

objection  to  on  account  of  defect  in  record 78 

how  taken 350 

should  recite  due  service  of  citation 357 

establish  will  although  no  property  passes  361 

specify  if  any  alterations  are  included  or  disallowed.  .   354,  363 

revoke  former  letters   407 

suspended  by  appeal 1237 

vacating  and  bringing  in  new  parties   401 

on  account  of  defect  of  parties 339 

what  proof  necessary  for 310 

when  should  be  granted  359 

of  heirship   937 

recording  and  effect  of 937 

proceeding  to  compel  payment  of  debt,  legacy  or  distributive  share. .  9'14 

relieving  from 987 

removal  of  guardian   1285 

requiring  security  from  trustee  1373 

revocation  of  letters  553 

contents  nnd  effect   560 

of  probate   407 

publishing  notice  of  408 

set-off  —  directing  set-off  of  exempt  articles  or  payment  therefor. .  .  .  703 

supplementary  proceedings  to  enforce   45 

surety  who  has  paid  obligation,  subrogated 365 

surrogate  may  open,  vacate,  etc 28 

trustees'  judicial  settlement  —  effect  of   1371 

retaining  fund  to  pay  debt 1369 

payment  of  debt  legacy,  etc 1357 

resignation 1372 

vacating  probate  of  heirship  —  recording 937 

void  order  or  —  may  be  set  aside  by  direct  application 29 

time  in  which  application  to  set  aside  may  be  made 30 

as  to  party  not  cited,  relief  from 31 

when  evidence  of  assets  1191 
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DEFAULT.  Par. 

decree  entered  upon   1187 

DEFECTS. 

cured  by  report  or  decree  53 

remedied  by  trial  or  appellate  court 53 

DEFINITIONS. 

as  given  by  Code  Civil  Procedure  1384 

certain  words  and  phrases  construed  1386 

DEMONSTRATIVE  LEGACY. 

definition 840,  844,  846 

DEPOSIT. 

in  bank  —  in  joint  names,  to  whom  payable 1057 

in  name  of  infant,  to  whom  payable   1057 

in  trust  —  to  whom  payable  1057 

in  court  —  controlled  by  order  of  court 1180 

how  withdrawn   1183 

in  whom  title  to  securities  vests 1182 

to  meet  debt  not  due  or  in  litigation  1171 

DEPOSITION. 

jurisdiction  to  order   90,  91 

DESCENT. 

construed -. 1389 

determined  by  law  of  the  location  of  property  916 

statute  of   188 

DEVISE. 

action  to  establish  and  construe 414 

ademption 920 

carries  accruing  rents   926 

corporation  ■ — •  more  than  one-half  of  estate 855 

within  two  months  of  death   854 

eflfect  of  contract  of  sale  on 926 

delivery  of  deed  in  escrow   920 

on  after-required  real  estate   924 

implication 9'19 

intention  to  disinherit  —  effect  of 188,  922 

land  charged  with  legacy  889 

lapse  of  880 

not  revoked  by  bond  to  convey  926 

charge  or  incumbrance   926 

conveyance 926 

persons  who  would  take  in' intestacy 861 

purchaser  from  heir  917 

of  property  protected  against 323 

revoked  by  conveyance  926 

title  —  effect  of  concealment  or  of  not  probating  will  917 

to  does  not  depend  upon  probate 910 

to  aliens    918 

to  a  class   920 

to  husband  and  wife 923 

to  lawful  heirs 921 

to  unincorporated  religious  society 918 

two  or  more  persons  917 

validity  depends  upon  location  of  property 916 

vesting 879 
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DEVISE  —  Continued.  Par. 

what  may  be  devised  918 

who  may  take  by 9'18 

widow  in  lieu  of  dower  847 

DEVISEE. 

charged  with  payment  of  legacies 896 

debt  due  from  is  assets 684 

charged  upon  devise  786 

liability  of  to  pay  mortgage  debt  925 

must  accept  all  terms  of  will  1151 

DISBURSEMENTS. 

costs  when  to  include   1206 

payment  of  as  a  condition  of  granting  commission 731 

trial  —  when  entitled  to  732 

DISCHARGE. 

of  mortgage  by  one  of  two  or  more  executors  584 

DISCOVERY. 

books  and  papers   89,  280 

in  foreign  country   89 

property  withheld  or  information  thereof  671 

answer  in   676 

awarding  possession  of  property  —  decree 678 

before  examination  of  person  cited 675 

dismissed  when    676 

examination  as  to  personal  transaction   677 

of  person  cited 675 

maintained  when 676 

proceeding  ends  when 678 

DISINHERIT. 

intention  to  as  effecting  devise 188 

DISTRIBUTION. 

agreements  by  decedents  as  to  distribution  of  their  estates 1166 

damages  —  allowance  for  funeral  expenses  1139 

effect  of  divorce 1140 

expenses  of  action   1139 

how  distributed  1 140 

payment  of  share  of  infant   1140 

recovered  for  negligently  killing  intestate  1137,  1138 

under  which  state  law   1 140 

estates  of  Italian  subjects 1159 

of  illegitimate   1135 

of  persons  dying  between  1898  and  1903  1136 

forfeiture  of  legacy  by  contest 1147 

infant's   share    1172 

order   of    1130 

persons  perishing  by  common  disaster   1146 

recovery  after  prosecution  of  bond  651 

rights  of  after-born  child , 1149 

widow's  share  in  1 132 

DISTRIBUTIVE  SHARE. 

judgment  —  security  may  be  required 656 

proceeding  to  compel  payment  of  906 

when  payable  to  county  treasurer 1176 
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DIVIDEND.  Par. 

construed 1389 

DIVIDED. 

equally  —  construed 1389 

DIVORCE. 

effect  of  on  distribution  of  damages 1 140 

personal  estate 1 145 

upon  dower   833,  931 

power  of  surrogate  to  determine  validity  of 59,  557 

release  of  dower  after  932 

DOMICILE. 

infant  under  fourteen   1281 

surrogate  may  determine 63 

DOWER. 

agreement  for  assignment  of  834 

devise  or  bequest  in  lieu  of 847 

how  barred  930 

how  effected  by  divorce   931 

liable  for  debts  of  husband 800 

rule  for  computing  value  of 9'30 

sale  real  estate  to  pay  debts  833 

statutory  provisions   930 

surplus  on  mortgage  foreclosure 833,  930 

effect  of  divorce  833 

trust  lands   , 931 

value  of  —  legacy  to  corporation  of  more  than  one-half  of  estate . .  .  857 

wife  may  release  after  divorce   932 

DRAFTSMAN. 

legacy  to  —  undue  influence   320 

DUPLICATE  WILL. 

execution  and  proof 138 

revoking 147 

£ 

ELECTION. 

by  legatee  to  take  land  instead  of  proceeds , 894 

by  widow  having  devise  or  bequest  —  lieu  of  dower 847 

ENJOINING. 

representative  —  surrogate  may    28 

ESCHEAT. 

lands  of  person  dying  without  heirs 938 

personal  property  of  persons  dying  without  next  of  kin 939 

proceedings  to  recover  from  state 945 

ESCROW. 

deed  delivered  in  —  not  a  revocation  of  a  devise  926 

ESTATES. 

expectant  —>  are  descendible,  devisable  and  alienable   1332 

Hfe  convicts  492,     494 
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EVIDENCE.  P«i-. 

administration  —  domicile  —  proof  of 467 

presumption  of  death  from  long  absence  460 

of  marriage 468 

relationship  —  proof  of   468 

advancements 1128 

agency  —  proof  of  1061 

books  oi  account  1065 

burden  of  proof  of  validity  of  debt  paid 1011 

consideration  for  note  tried  as  a  claim  1072,  1073 

decree  on  probate  of  heirship  937 

gift  —  incompetency  of  witness   1059 

deposition  —  surrogate   may  order    90,  9 1 

discovery  of  books  and  papers 89 

foreign  will  duly  recorded  makes  presumptive  evidence  of  title 332 

incompetency  of  witness   1063 

proof  of  note  as  a  claim 1069 

nonpayment  of  claim  1065 

probate  —  admissions 302 

attorney  or  clerk  298 

bequest  does  not  disqualify 29'6 

commission  —  duty  of  executor  to  apply  for  279 

competency  of  witness  under  section  829 293 

declarations      301 

delusion,  illusion,  hallucination 316 

executor  may  be  witness   295 

heir  may  deed  interest  294 

interested  witnesses   293 

judgment  of  another  court   304 

legatee  may  release  interest  294 

opinion  of  witnesses  300 

physician  and  nurse 297 

presumption  of  sanity   310 

sound  mind    314 

undue  influence  in  probate  cases  319 

value  of  attestation  clause   312 

when  testimony  of   physician,  nurse,   attorney  and  clerk  com- 
petent    299 

proof  of  claim  —  application  of  section  829  1081 

consideration  for  note   1O70 

marriage  by  cohabitation   1135 

note  as  debt  against  estate 1068 

signature  on  note   1071 

representative  may  testify   1063 

on  contesting  allowance  of  debt 1007 

statute  of  limitations  —  proof  of  indorsement  on  note  as  claim 1067 

subsequent  dealing  between  same  parties   1064 

trial  of  claim  ol*  gift   1055 

trust  to  establish   1321 

value  of  services   1061 

will  —  or  certified  copy  duly  authenticated  may  be  read  in.  .  . .   382,  384 

probated  more  than  thirty  years 382 

EXAMINATION. 

judicial  settlement   1006 

of  accounting  party 1000 

EXCEPTIONS. 

appeal  —  effect  of  1221 

case  and  motion  for  new  trial 1220 

87 
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EXECUTION.  Par 

against  representative  of  deceased  representative 655 

contents  of  against  property  of  deceased  person  659 

costs  of  motion,  collected  by 666 

decree  —  enforcing  by    665 

homestead,  when  exempted  667 

issuing  —  accounting  may  be  required   .  ., 663 

after  death  of  judgment  creditor 660 

after  five  years   664 

against  property  of  deceased  judgment  debtor  659,  660 

in  favor  of  representative 658 

leave,  how  obtained 662 

notice  of  application  to  issue 662 

order  granting  leave  to  issue 662 

upon  judgment  for  recovery  of  real  property   660 

leave  to  issue  against  decedent's  property 661 

representative 653 

married  woman's  homestead  exempted   668 

preliminary  to  action  on  oflBcial  bond  645 

to  prosecution  of  bond 648 

proceedings  to  obtain  leave  to  issue  653 

supplementary  to    45 

separate  docket  and  execution  for  costs 657 

EXECUTOR. 

action  may  be  maintained  against   610 

qualified  —  only  necessary  parties  to  615 

against  —  when  one  has  been  superseded  615 

ancillary  —  power  of  511,  512 

appointment  —  more  than  one  may  be  named 436 

of  substituted 436 

when  changed  by  codicil   600 

selection  under  a  power   437 

under  power   in  will  —  no   second  selection 438 

what  is    435 

bond  of  how  fixed • 446 

costs  —  when  liable  for  1177 

death  of,  when  receiver  may  be  appointed 415 

direction  as  to  custody  of  property 46 

duty  to  offer  will  for  probate 184 

exclusion  of,  from  taking  letters  448 

execution  of  power  of  sale  by  those  who  qualify  448 

letters  to,  when  disability  removed   442 

liable  for  fraudulent  sale  of  real  estate  611 

must  take  oath  of  office 446 

nonresident  having  an  office  in  the  state  445 

no  power  to  administer  until  he  qualifies  448 

offices  of  trustee  and  executor  are  separate 1381 

one  of  two  or  more  may  sell  real  estate  599 

order  excluding,  may  be  revoked   443 

persons  incompetent  to  serve  444 

power  and  duty  of,  before  probate  as  to  care  of  property 109 

not  suspended  pending  action  to  determine  validity  or  invalidity 

of  will   ■. 417 

of  sale  —  delegation  of  power  to  make  contract  605 

executed  by  one  who  qualifies 604 

execution  of   603 

if  all  make  contract  one  may  execute  604 

qualifies  within  thirty  days  448 

renunciation  of   447 

retraction  of  renunciation 447 

revocation  of  probate  —  must  suspend  proceedings 405 
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EXECUTOR  —  Continued.  Par, 

rights  of  one  of  two  or  more  as  to  transfer  of  personal  property. . .  584 

to  borrow  money  584 

to  discharge  mortgage   584 

to  sell  real  estate  585 

right  to  convey  land  situated  in  another  state 580 

selected  by  power  in  will,  may  be  excluded 448 

supplementary  letters  to,  when  disability  removed   449' 

will  must  be  recorded  by 328 

EXECUTOR  AND  ADMINISTRATOR. 

actions  by  and  against 612 

joinder  of  causes  of  action  614 

separate  dockets  and  executions 614 

to  recover  costs  and  expenses 622 

answers  by  when  sued  615 

assets,  want  of  not  to  be  pleaded  by  620 

claim  of  against  estate  —  trial 1076 

allowed  by  —  effect  of   1060 

compensation  beyond  commissions 1094 

conditions  under  which  costs  may  be  allowed  against   IISS 

consent  of  to  discharge  of  insolvent  debtor   593 

contracts  made  in  representative  capacity  579 

costs  in  action  against 1197 

counterclaim  by    616 

death  of  —  duties  do  not  pass  to  his  representative   574 

debts  —  keeping  alive    783 

duty  as  to  collection  of  doubtful  debts   581 

as  to  contracting  for  monument  575 

in  contracting  funeral  expenses  101 

to  care  for  property 575 

to  disaffirm  fraudulent  acts   598 

to  discover  debts  due  from  deceased 712 

to  examine  all  property  to  ascertain  if  it  is  assets 689 

to  examine  and  admit  or  reject  claims   720 

to  impeach  fraudulent  sale   597 

to  perform  contract  of  deceased  to  rebuild  in  case  of  fire 582 

under  contract  of  deceased  to  sell  real  estate 583 

execution  —  issuing  in  favor  of 058 

leave  to  issue  against 653 

false  pleading  by   620 

foreclosure  action  need  not  be  revived  against 619 

foreign  —  may  receive  assets  and  give  good  discharge  594 

may  sue  or  be  sued  594,  596 

rights  of   594 

fraudulent  sale  by  597 

inventory  —  failure  of  one  to  join  in 707 

judgment  against  does  not  bind  real  property  621 

and  execution  against  —  who  have  not  been  summoned  657 

for  costs  —  separate  docket  and  execution  657 

letters  —  amending   431 

liable  for  their  torts  when  business  of  deceased  is  continued 591 

liability  for  property  received  under  prior  or  later  letters 427 

for  waste  or  conversion 610,  1032 

of  on  promises 610 

on  claim  presented  after  expiration  of  notice  726 

may  admit  or  reject  claim 721 

defeat  objection  by  giving  bond 445 

keep  debt  alive  by  acknowledgment   1029 

maintain  actions  for  trespass 610 

office  does  not  terminate  upon  entry  of  decree  of  settlement 1185 

partnership  business  continued  without  authority  592 
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EXECUTOE,  AND  ADMINISTRATOR  —Continued.  Par. 

payment  for  articles  not  set-off  to  widow 703 

powers  end  when   ' 574 

protection  of  publication  of  notice  to  creditors 788 

reviving  debts  783 

light  of  survivor  to  act  after  death  of  associate   585 

of  under  original  letters  in  two  states 595 

to  act  by  attorney  or  agent 577 

to  accept  property  or  securities  in  payment  of  debt 580 

to  accounting  from  purchaser  of  partnership  assets 588 

to  appear  in  suit   580 

to  arbitrate  claims   580 

to  bind  estate  by  admissions  580 

to  collect  fire  insurance  580 

to  continue  business  of  deceased  59'1 

to  employ  agents  and  assistants 578 

member  of  own  firm 578 

to  enforce  security  taken  for  debt   580 

to  maintain  action  on  promise  to  pay  debt 580 

to  possession  of  assets    576 

of  partnership  property  586 

to  release  a  debt  580 

under  partnership  agreement  587 

security  for  costs  in  actions  by  or  against 624 

should  not  pay  his  own  claim   1076 

time  in  which  specified  act  may  be  done  —  how  reckoned 430 

title  to  personal  property  vests  in  576 

use  of  estate  funds  in  own  business  592 

EXECUTOR  AND  TRUSTEE. 

when  functions  joined  1382 

when  oifices  separate 1107 

when  petitioner  may  have  relief  against  both  in  one  proceeding 1381 

EXEMPT  PROPERTY. 

decree  on  judicial  settlement  may  direct  set-off  1157 

joint  property  cannot  be  set-off   1157 

may  be  paid  for  in  money   1157 

set-off  may  be  made  to  representative  of  husband  or  widow 1157 

EXPENSES. 

and   charges   construed    1390 

of  administrator  construed    1390 

accounting  —  credit  for   1042 

burden  of  proof  before  allowance  1012 

r 

"  FAMILY." 

construed 1391 

FEES. 

appraisers 1084 

how  taxed  and  paid 682 

indexing  and  recording  papers   1087 

ofiicers  and  witnesses  generally  1085 

printer's 1087 

recording  will  or  exemplified  copy 1087 

referees 47,  1083 

disputed  claim   732 

stenographer  —  allowed 47 
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FEES  —  Continued.  Par. 

surrogate 1086 

witness 1084 

before  commissioner  1084 

in  discovery  proceedings 1084 

FILING  PAPERS. 

account  with  petition  for  judicial  settlement 1002 

papers 209 

FINAL  ORDER. 

definition  of   350 

"FINAL  ORDER  OR  DECREE." 

construed 1391 

FINDINGS. 

contested  probate    352 

proceeding  to  obtain  order  to  pay  debt,  etc 914 

trial  of  claim  before  referee 727 

FIRE  INSURANCE. 

not  assets   690 

proceeds  liable  for  debts   800 

FORECLOSURE. 

of  mortgage  —  judgment  for  deficiency  as  a  debt 769 

'FOREIGN. 

religious  corporations  —  bequest  to  864,  865 

FORMS.     See  Index  of  Forms  p.   1353. 

FRAUDULENT. 

transfer  —  representative  should  disaffirm,  and  bring  action 598 

FUNERAL  EXPENSES. 

action  for   613 

application  of  amendment  by  law  of  1901,  authorizing  proceedings 

to  collect  758 

claim  for  —  trial  of  758 

construing 1391 

contracting  for  101  ^ 

of  by  stranger   101 

husband  or  wife  surviving  need  not  pay 762 

lodge  benefit  — •  how  applied   761 

masses  as  part  of 763 

payable  from  damages  for  causing  death 1 139 

from  principal  of  estate,  when 761 

preferred  claim   758 

reasonableness  of  charges  for  considered 760 

representative  liable  fo»  when  contracted  by  others 759 

wake  as  part  of   763 

G 

GENERAL  GUARDIAN. 

when  may  receive  infant's  distributive  share 1172 

GENERAL  LEGACY. 

definition 840.  S41 
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GIFT.  Par. 

causa  mortis  —  validity  of 1053 

delivery  of  article  is  essential 1052 

effect  of  re-delivery    , 1059 

retaining  use  of  property 1056 

inter  vivos  —  validity  of 1054 

note  alleged  to  De 1072 

savings  bank  book  —  validity  of    1057 

trial  of  claim  of  —  evidence  of  near  relatives 1055 

on  judicial  settlement   1050 

trust  condition  may  not  invalidate   1310 

GUAEANTEE. 

of  trust  investments  —  expense  of  1337 

GUARDIAN. 

accounting  for  legacy  or  distributive  share 1301 

affidavit  to  inventory  and  account 129i 

allowance  for  support  from  principal 1302 

ancillary  —  appointment  of   1287 

infants  residing  within  and  without  the  United  States 1287 

payment  of  debts   1288 

power  and  duties  of  1289 

annual  account  —  proceedings  when  account  defective 1292 

examination  of  accounts  of   1292 

inventory   and  account 1290 

application  for  leave  to  apply  principal  to  support  of  ward 1294 

of  legacy  to  support  of  infant 1293 

to  apply  principal  for  part  support  of  infant 1294 

applying  income  to  support  of  ward 1294 

appointed  by  supreme  court  —  rules  for   1274 

appointment  of  —  authority  of  surrogate   1275 

where  one  or  both  parents  living 1277 

by  deed  —  appointment  of 1264 

bond  of   ._ 1269 

can  not  make  his  claim  basis  for  sale  of  real  estate  of  his  ward. . .    1260 

commissions  of    1300 

compulsory  judicial  settlement  of   1297 

who  may  require    1297 

contracts  by  1257 

for  services  of  ward  782 

dealings  with  real  estate  of  ward 1260 

direction  as  to  custody  of  property 46 

duties  and  responsibilities   1256 

duty  as  to  ward's  real  estate   1260 

estate  only,  construed 1302 

general  classes   1254 

infant  over  14  —  nominated  by  infant 1279 

proceedings  on  appointment   1278,  1280 

who  may  apply   1281  • 

inquiry  as  to  value  of  property  before  appointing 1283 

investment  of  funds   1300 

judicial  appointment  —  concurrent  jurisdiction  of  supreme  court...   1274 

judicial  settlement  —  citation  and  hearing 1299 

duties  and  liabilities  of 1300 

fees  of  1209 

voluntary 1298 

limited  letters  to   1280 

security 1282 

married  women  —  appointment  of   1278 

petition 1279 
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GUAKBIA^J  —  Continued.  Par. 

may  act  through  attorney 1257 

apply  for  surplus  on  partition 1258 

be  appointed,  although  child  has  been  surrendered  to  institution  1280 

bring  suit   1257 

bind  his  ward  by  admissions 1257 

petition  for  change  of  name  of  Ward 1258 

provide  medical  attendance    1257 

natural  guardian  cannot  receive  infant's  share  1173 

person  —  compulsory  judi«dal  settlement   1298 

person  only  —  qualification  of 1282 

when  bond  may  be  required  1283 

personal  dealings  with  funds  1300 

power  of  surrogate  to  appoint 1276 

qualification  of   1282 

removal  of  —  citation,  hearing  and  decree 1285 

proceedings  for 1284 

resignation,  proceedings  for  1286 

socage  described 1263 

support  where  parent  is  guardian 1295 

suspension  of,  before  removal  1285 

testamentary  —  appointment  of    1265 

given  effect  as  power  in  trust  1265 

power  and  duties  of 1266 

qualification,  letters,  etc 1268 

temporary  term  of  office  of  1281 

when   additional   bond   required   on   receiving   infants'   distributive 

share • 1174 

when  may  receive  proceeds  sale  real  estate 1262 

will  or  deed  appointing  must  be  recorded  1267 

appointment  of    1264 

successor 1273 

inventory  and  intermediate  account 1270 

judicial  settlement  by   1271 

removal 1272 

resignation 1272 

suspension  of  power 1272 

H 

HABEAS  CORPUS. 

surrogate  may  grant   50 

HANDWRITING. 

proof  of  285 

HEAD  STONES. 

reasonableness  of  charges  for  considered   760 

HEARING. 

administration  —  application  for  letters 465 

application  for  ancillary  letters 509 

by  surety  for  release 643 

for  discovery  of  property 675 

to  issue  execution 653 

to  require  new  surety  or  bond 640 

to  revoke  probate 406 

to  revoke  letters 556 

to  sell  real  estate 809 

judicial  settlement   984 

probate  of  heirship 937 

proceedings  for  an  accounting 984 

proceedings  to  collect  funeral  expenses  758 
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HEIR-AT-LAW.  Par. 

who  is   188 

construed 1393 

distribution  of  surplus  on  foreclosure  in  surrogate's  court 832 

effect  of  sale  of  property  devised 917 

liability  of  to  pay  mortgage  debt 925 

presumption  of  death  of    927 

HOLOGRAPHIC  WILL. 

holographic  will 140 

HUSBAND. 

agreement  as  to  earnings  of  wife  778 

contracts  of  wife  living  separate  779 

curtesy  of  929 

debt  for  services  of  wife  belongs  to 776 

debts  of  wife  may  be  collected  from 778 

distributive  share  of  1129,  1143 

entitled  to  wife's  personal  estate  when 457 

liable  for  medical  services  furnished  his  wife 1038 

money  of  wife  deposited  with  him 780 

not  liable  for  funeral  expenses  of  wife 762,  1038 

set-off  —  same  as  that  of  widow 701 

HUSBAND  AND  WIFE. 

deposit  of  fund  in  joint  names 1317 

devise    to     923 

gifts  between   1058 

joint  personal  property  of   1022 

I 

IDENTITY. 

proof  by  similarity  of  appearance  and  habits 468 

IMBECILITY. 

probate  —  when  no  bar  to  making  will 318 

IMPLICATION. 

devise   by    919 

power  of  sale  609 

IMPRISONMENT. 

inventory  —  discharge  from  for  failure  to  file 708 

release  from  988 

surrogate  may  discharge  from 88 

INCHOATE  DOWER  RIGHT. 

after  divorce 932 

INCOME. 

depleted  by  purchase  of  securities  at  premium  1347 

interest  and  profits  construed  1394 

INCOMPETENT. 

accounting  by  committee  of  — ■  dying   691 

action  against  to  compel  conveyance  of  real  property 623 

appearance  in  proceeding   230,  251,  252 

proceeds  sale  real  property  of  ■ —  when  assets 691 
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INCOMPETENCY  OP  WITNESSES.  Par. 

proof  of  delivery  of  gift  1059 

under   §   829 1081,  1321 

INDIAN. 

probate  of  wills  of  171 

INFANT. 

accumulation  for  —  application  to  support   1276 

action  against  to  compel  conveyance  of  real  property 623 

adoption  of 64,  86 

allowance  for  support  of   , 67 

appearance  in  proceeding    251 

application  to  apply  property  to  support  of   1294 

bond  in  action  for  legacy  or  distributive  share 631 

death  of  —  effect  on  guardianship   1293 

decree  under  §  2723  can  not  provide  for  support 915 

distributive  share  —  decree  for  payment   1172 

general  classes  of  guardianship   1254 

may  become  a  partner  1259 

ratify  purchase   1259 

proceeds  sale  real  property  of  —  when  assets 691 

real  estate  • — ■  when  proceeds  real  or  personal  property 1261 

share  in  distribution  —  can  not  be  paid  to  natural  guardian 1173 

when  paid  into  court    1172 

support  of   66 

where  parent  is  guardian  1295 

under  14  —  who  may  apply  for  guardianship 1281 

"  INHERITANCE." 

construed 1394 

INSANE  PERSONS. 

surrogate  may  commit 63 

INSTRUMENTS. 

settling  estates  —  recording   1194 

INSURANCE. 

accident  —  assets,  when 686 

fire  —  not  assets   690 

life  —  assets,  when 685,  692 

INTENTION. 

conversion  of  real  estate  into  personalty 609 

to  disinherit  —  effect  of  on  devise 188 

INTEREST. 

charging  against  representative   1031 

legacy  —  partial  payments    871 

on  claims    784 

on  legacy 866 

trustees'  judicial  settlement,  charging   1361 

INTERLINEATION. 

on  face  of  will  —  decision  and  decree  on  probate,  as  to 354,  363 

INTERMEDIATE. 

account  construed   1394 

accounting  —  trustees  —  compulsory ■ 1355 

order  —  appeal   from    1226 
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INTERVENING.  Par. 

probate  —  trial  of  issue  255,  256 

reference  disputed  claim  728 

trustees'  judicial  settlement  1361 

"  INTESTATE." 

construed 1394 

INVENTORY. 

affidavit  on  application  to  file  —  contents  of 709 

answer  to  application  to  file   710 

articles  set  oflf  to  widow  must  exist 699,  700 

contents  of   705 

contents  —  debt  of  representative 707 

contradicting  on  judicial  settlement 1013 

duplicates  must  be  made   ; 707 

failure  of  one  representative  to  join  in 707 

joint  property  not  subject  to  set-off 1157 

oath  to    707 

perishable  property   706 

return  of  by  public  administrator,  New  York  county 521 

how  compelled  708 

set-off  to  husband 701 

setting  apart  exempt  articles 697 

sustenance  for  widow    696 

title  of  widow  and  minor  children  to  articles  set-off 702 

widow  —  estate  of  less  value  than  exempt  articles 697 

or  minor  children  entitled  to  set-off 694 

INVENTORY  AND  ACCOUNT. 

annual  examination  of  guardian  1292 

guardian  must  file 1290 

INVESTMENT. 

principle  governing  —  by  representatives  757 

trustees  —  consent  of  beneficiary  to  1370 

trust  funds  —  may  be  guaranteed 1337 

ISSUES. 

and  profits  construed  1394 

on  judicial  settlement  framed  by  account  and  objections ....   1002,  1005 

ITALIAN  SUBJECTS. 

administrator  on  estates  of   459 

distribution  of  estate  of   1159 

J 

JOINT. 

debts  —  recovery  against  joint  obligor   781 

property  —  can  not  be  included  in  exempt  articles 1157 

of  husband  and  wife   1022 

tenancy  —  executors  take  estate  by 585 

JUDGMENT. 

and  other  secured  claims  as  debts 770 

against  executor  or  administrator  not  summoned 615 

deceased,  rendered  after  his  death  as  a  debt 769 

heir  —  when  a  bar  to  action 632 

representative  —  assets 684 

effect  of,  as  a  debt 769 

does  not  bind  real  property 621 
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JUDGMENT  —  Continued.  Par. 

appeal  —  cancelling 1245 

enforcing 1244 

reversed  by  court  of  appeals 1245 

where  entered 1243 

charging  representative  with   1016 

costs  —  preference  of  as  debt 769 

effect  of  as  a  debt 768 

legacy  or  distributive  share  —  security   656 

preference  of,  as  debts 765 

priority  of,  as  debts    768 

probate  —  must  contain  what   413 

reference  disputed  claim 726,  733 

JUDICIAL  SETTLEMENT. 

account,   contents  of    950 

additional  allowance  of  costs   1215 

allowance  for  counsel  fees  on 1214 

for  expenses    1009 

assets  must  be  accounted  for  1033 

assignments  and  releases  —  effect   of    1015 

burden  of  proof  as  to  necessity  for  expenses  1012 

of  payment  of  valid  debt 1011 

charging  corepresentative  with  waste 1032 

representative  on  account  of  personal  dealings  with  estate 1018 

for  depreciation  from  inventory 1014 

with  assets   1016 

with  interest    1031 

with  joint  personal  property  of  husband  and  wife 1022 

with  loss  by  collusion  and  fraudulent  judgment 1030 

by  default  in  paying  taxes 1030 

by  depreciation  of  real  estate 1025 

by  depreciation  of  securities   1026 

by  failure  ^o  sell  real  estate 1025 

by  paying  debt  barred  by  statute 1029 

by  paying  debts  of  honor 1030 

by  sale  on  credit   1023 

from  poor  loans 1024 

of  funds  on  deposit   1027 

of  uncollected  debts   1028 

with  new  assets    1014 

with  proceeds  of  land  sold  under  a  power 1021 

with  property  in  his  hands  before  appointment  . . ; 1017 

with  receipts  on  land  contract  1020 

with  rents  and  profits  of  lands 1019 

claims  of  near  relatives   1066 

of  representative  —  no  presumption  in  favor  of 1082 

compulsory  —  answer 976 

citation 970,     974 

consolidation 978 

decree 985 

when  no  objection  filed  975 

disobedience  to  order  970 

hearing  and  proof 984 

issues 982 

order  to  account 970,     971 

petition  for    970 

supplemental  citation   970,     983 

when  required   968,  979,     980 

who  may  petition  972 

concurrent  jurisdiction  of  supreme  and  surrogate  courts 967 
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JUDICIAL  SETTLEMENT  —  Continued.  Par. 

consolidation 970 

construed 1395 

construction  of  will  —  words  of  desire  and  request 1113 

contents  of  account 1000 

costs  after  appeal  —  from  what  fund 1205 

credit  by  set-off  of  debt  or  judgment 1041 

for  advance  payments  made  to  widow  or  minor  children 1039' 

for  attorney's  charges 1046,  1048 

for  balance  due  on  land  contract 1037 

for  costs  allowed  against  representative  1045 

for  expenses  in  case  of  partial  intestacy 1044 

of  appeal  from  decree  of  judicial  settlement 1045 

of  bookkeeping  and  clerical  work 1043 

of  keeping  live  stock 1044 

for  lost  or  destroyed  property  1049 

for  miscellaneous  expenses  1045 

for  paying  taxes   1035 

for  payment  of  funeral  expenses  of  wife 1038 

of  general  expenses  of  administration 1042 

of  medical  services  furnished  wife   1038 

for  principal  used  under  permission  in  will 1036 

on  account  of  overpayment 1040 

to  be  allowed  representative  1034 

damages  recovered  for  causing  death 1138 

not  assets   1138 

decree 1109,  1110 

advancements 1 125 

assignment  of  interest   1117 

charging  legacy  on  real  estate 1118 

confirming  consent  and  release   1119 

construing  antenuptial  agreements  ....    1120,  1121,  1122,  1123,  1124 

will 1112 

delivery  of  specific  property 1170 

direction  as  to  costs  1177 

as  to  set-off  of  judgments 1155 

to  perform  specific  acts  1 156 

distribution  in  cases  of  divorce 1145 

in  case  of  intestacy   1 129 

of  lapsed  reversionary  estate   1161 

of  estates  of  married  women 1 143 

of  estates  of  nonresidents  ,  1144 

of  proceeds  of  real  estate  converted  1133 

under  residuary  clause    1160 

estates  of  Italian  subjects 1159 

fixing  value  of  specific  property  to  be  delivered 1170 

forfeiture  of  legacy  by  witness  to  will 1148 

granting  off-set    1115 

legacy  forfeited  by  contest  1147 

to  unknown  person  1175 

legatee  must  elect  under  will 1151 

next  of  kin  ascertained  as  of  date  of  death 1152 

not  appealed  from  —  binds  all  parties,  though  erroneous 1187 

not  conclusive  upon  questions  not  in  issue 1186 

'                  partnership  debts    1 158 

paying  fund  to  life  beneficiary    1162 

payment  of  infant's  share    1 172 

to  attorney  in  fact 1154 

to  an  ancillary  administrator  1154 

persons  who  perish  by  common  disaster 1146 

protecting  rights   of  after-born  child 1149 

provisions  of    1153 
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JTIDICIAL  SETTLEMENT  —  Continued. 

decree  —  Continued.  P"'"- 

residuary  estate  divided  pro  rata 1160 

retention  of  debt  due  deceased 1158 

of  money  to  pay  debt  not  due 1171 

to  protect  litigation    1171 

rights  of  adopted  children   1141 

right  to  legacy  or  distributive  share   1114 

security  required  on  transfer  of  fund  to  life  beneficiary 1164 

not  required  on  turning  fund  over  to  life  beneficiary 1163 

set-off  of  exempt  property   1157 

should  award   costs    1178 

direct  distribution    1169 

fix  amount  of  costs   1179 

grant  additional  allowance   1179 

recite  jurisdictional  facts  1167 

service 1111 

show  abstract  of  the  account 1 168 

summary  statement    1153 

validity  of  corporation   1116 

when  payment  must  be  made  to  county  treasurer 1176 

distribution  —  estates  of  persons  dying  between  1898  and  1903....    1136 

of   damages  —  allowance   for   expenses    1139 

for  negligently  killing  intestate   1137 

proof  of  marriage  and  legitimacy  of  issue 1135 

effect  of  1185 

estate  of  illegitimate   1135 

evidence  of  representative    1007 

examination 1006 

expenses  of  compulsory  or  intermediate  accounting 1108 

of  probate   1044 

gifts  —  between  husband  and  wife  1058 

effect  of  redelivery  1059 

guardian  —  allowance  for  support    1302 

by  will  or  deed  1271 

compulsory 1297 

who  may  require    1297 

of  person  compulsory    1298 

voluntary 1298 

hearing  on    10D5 

inventory  —  effect  of    1013 

jurisdiction  to  try  title  to  property  on 1050,  1051 

objections  —  filing 1002 

order  for  an  application  to  release  surety 478 

proceedings  for  outlined   949' 

hearing  on    1005 

rules  for  determining  proper  attorney  charges  1046 

sale  real  estate  to  pay  debts 821 

set-off  may  be  allowed  on 703 

standard  by  which  acts  of  representative  should  be  judged 1008 

statute  of  limitation   1004 

successor  to  removed  representative  may  compel 565 

supplemental  citation  for   1110 

surety  bond  —  expense  of   1108 

temporary  administrator  503 

trial  of  claim  —  agreement  to  compensate  by  will 1064 

statute  of  limitations  1064 

allowed  by  representative   1060 

incompetency  of  witness   1063 

of  representative  against  estate   1076 

proof  required   1073 

jurisdiction lO'l 

need  not  be  his  personal  claim  1080 
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JUDICIAL  SETTLEMENT— Continued. 

trial  of  claim  —  Continued.  Par. 

on  note 1068 

acknowledgment  of  debt 1074 

alleged  to  be  a  gift 1072 

proof  of  nonpayment  1065 

value  of  services 1061 

representative  may  testify   1063 

statute  of  limitations   1062 

subsequent  dealings    1064 

to  property  claimed  by  representative  but  disputed  1050 

rejected 736 

trustees  —  concurrent  jurisdiction  of  supreme  and  surrogate's  court.  1353 

when  may  be  compelled  1359 

voluntary 989 

citation 994 

citation  when  party  has  died 997 

concurrent  jurisdiction    991 

determining  whether  claim  has  been  allowed  992 

intervening     998 

when  may  be  had   990,  993 

JURISDICTION. 

administration,  exclusive 456 

affected  by  locality  of  debts   96 

assignments  and  releases    1015 

collateral  attack   77 

concerning  support  of  poor 99 

concurrent 94 

effect  of  filing  petition 81 

exclusive 81,  93 

general 75,  76 

infant  or  incompetent  can  only  be  obtained  by  service  of  process. ...  251 

issue  and  service  of  citation  gives 79 

new  or  altered  county  96 

county  —  transfer  of  proceedings   97 

objection  to  on  account  of  defect  in  record 78 

obtained  how   78 

petition  alleging  jurisdictional  facts  gives  78 

filed  gives   79 

probate  —  based  upon  cause  of  action  182 

concurrent 183 

determined  by  locality  of  debts 181 

by  location  of  property  178 

by  residence   177 

preliminary  determination  of 255 

when  exclusive  176 

heirship 98,  937 

trial  of  claim  of  representative  against  estate 1079 

JURY  TRIAL. 

probate  case,  New  York  county  —  appeal  1248 

proceedings  to  sell  real  estate  812 

K 

KINGS  COUNTY. 

preference  of  claim  for  funeral  expenses 758 

public  administrator  —  when  and  how  appointed    490 

rules  of  practice 155,  160 
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L 

LAND  CONTRACT.  r.ir. 

payment  on,  is  personal  property 1020 

representative  may  pay  balance  due  from  deceased 1037 

LAPSED  DEVISE  OR  LEGACY. 

descends  subject  to  power  of  sale  or  other  burden 888 

legacy,  disposition  of  886 

on  account  of  death    880 

LARCENY. 

penalty  for  misappropriation  by  representative,  guardian  or  trustee.  1256 

"  LAWFUL  ISSUE."  _ 

construed ' 1396 

LEASE. 

liability  on  covenant  by  deceased 773 

LEGACY. 

abatement  of 836 

absolute  —  may  be  defeated  874 

action  for,  when  charged  on  real  estate 633 

ademption  of   , 845 

annuity  is  classed  as 899 

application  of  to  support  of  infant 1293 

bequest  to  descendant  does  not  lapse 881 

bond  on  paying  before  expiration  of  year 836 

cemetery  lots  863 

charged  on  devisee   896 

on  land  devised  889 

intention  may  be  considered 897 

effect  of  power  of  sale 892 

charitable  purposes 865 

child  —  interest  869 

class  —  death  of  one  before  making  will 883 

conditional  limitation  of  874 

corporation  —  invalid  when 854 

more  than  one  half  of  estate 855 

objection  to 856 

creditor  —  non-payment  of  debt 858 

conditions  attached  to   860 

death  of  legatee  before  actual  payment 853 

demonstrative  —  definition    840 

foreign  religious  corporation   864 

forfeited  by  contest    1 147 

by  witness  to  will 1 148 

funeral  expenses 863 

general  —  definition  840,  841 

income  —  interest  on 872 

interest  on 866 

computing  871 

judgment  —  security  for   656 

lapse  of  ■ 880 

marshaling  assets  755 

masses   864 

monument 863 

payable  after  death  of  life  beneficiary  —  interest 870 

by  sale  of  land  —  legatee  may  elect  to  take  land 894 

from  personal  estate   038 
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LEGACY  —  Continued.  Pa< . 

payment  of  836 

both  real  and  personal  may  be  liable  to  pay 839 

how  enforced 836 

sale  of  personal  property  for 837 

personal  estate  exonerated 838 

persons  who  would  take  in  intestacy 861 

power  of  disposition  in  legatee 873 

of  disposition  —  equally  or  unequally 873 

proceeding  to  compel  payment  of  900 

repugnancy   874 

residuary 898 

restriction  on  taking  by  certain  corporations 862 

right  to  retain  debt  due  testator  from  income  of  trust  fund 878 

of  retainer  to  pay  debt  to  testator 876 

satisfaction  of  debt,  interest 858 

specific  —  consent  of  representative 843 

definition    840,  842 

delivery  of   836 

increase  of   843 

support  —  abatement    852 

tenancy  —  common  or  joint  tenancy 882 

two  or  more  persons 859 

unknown  person  —  payment  of 1175 

validity  determined  by  residence  of  testator 835 

vesting  . 879 

void  .  . . 884 

misnomer 885 

and  lapsed  —  disposition  of  886 

may  go  into  residue 887 

to  unincorporated  religious  society 884 

when  payable   to   county  treasurer 1176 

widow  in  lieu  of  dower 847 

abatement  850 

election    847 

forfeiture 849 

interest 868 

preference  over  debts   851 

time  to  elect  extended 848 

"  LEGAL  REPRESENTATIVE." 

construed 1396 

LEGATEE. 

action  for  legacy  631 

allowance  of  debts  of,  from  legacy 876 

death  of,  before  actual  payment  of  legacy 853 

one  before  date  of  will 883 

debt  due  from  —  assets   684 

definition  840 

election  under  will 1151 

presumptive  of  death 1176 

right  of  absolute  disposition  of  legacy 873 

LEGITIMACY. 

of  children  —  surrogate  may  determine 60 

LETTERS. 

administration  —  affidavit  of  estimated  value  of  estate 470 

ancillary   506 

hearing    509 

petition   508 

to  whom  granted 507. 
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LETTERS  —  Continued. 

administration  —  Continued.  Par- 
application  for 462 

by  public  administrator  of  N.  Y.  Co 522 

after  revocation  of  probate 456 

Argentine  Republic  subjects 460 

bonds  — •  contents  of   483 

deposit  of  securities  to  reduce  penalty 485 

penalty  —  how  ascertained   483 

reduction  of  penalty  by  consent 484 

construed 1396 

decree  on  application  for 464 

divorce,  eflfect  of  457 

granted  for  prosecution  of  an  action 457 

to  public  administrator  must  be  certified  to  State  Comp- 
troller    487 

hearing  on  application  for 464 

husband  —  entitled  to  when  457 

Italian  subjects 459 

jurisdiction  when  exclusive   .' 456 

order  of  priority  on  grant  of 457 

limited  —  bond  required 469 

penalty  of  bond  483 

rights  and  duties  under 469 

when  granted  469 

oath  must  be  filed 483 

persons  incompetent  to  receive 461 

prima  facie  proof  of  death 426 

proof  required  on  application  for : 465,  469 

public  administrator  entitled  to,  when 487 

may  apply  for  486 

may  have  letters   458 

revoked  by  decree  of  probate;  not  revived  by  judgment  declaring 

will  invalid 358 

temporary  —  application  for 495 

powers  under   496 

with  the  will  annexed,  oath  and  bond  required 453 

petition  for  —  when  required 452 

when  and  to  whom  issued 451 

amending 431 

ancillary   434 

effect  of  426 

grant  of,  on  statute  of  limitation  as  to  debt 783 

filing  certificate  of  grant  of 670 

granted  to  married  women 424 

guardianship,  ancillary  effect  of .  . 1289 

limited 1280 

revocation  of 1284,  1286 

issue  —  suspended  by  appeal 440 

liability  for  money  received  under  color  ef 427 

limited  —  administration 433 

priority  among    ,  .  428 

refused  when   423 

requisites  of 425 

revocation  of   •  •  .  .  ■ 550 

revoked  by  decree  not   revived 564 

temporary  administration   432 

testamentary  —  affidavit  of  estimated  value  of  estate  required 450 

ancillary   505 

hearing , 509 

papers  and  proof • 505 

petition   508 

to  whom  granted 507 

88 
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LETTERS  —  Continued. 

testamentary  —  Continued.  Par. 

appeal  from  decree  of  probate  may  suspend  right  to  issue 440 

bond  when   required  —  penalty   of 446 

executor  may  be  excluded  from  taking 448 

guardian   1268 

non-residents 1268 

issue  of,  after  appeal 1237 

after  probate  in  Supreme  Court 411 

where  will  contains  power  of  selection 437 

issued  to  person  excluded  when 443 

upon  giving  bond 445 

not  issued  to  persons  incompetent 444 

objections  to  grant  of,  to  be  inquired  into 441 

to  granting 440 

proceedings  to  exclude  executor  —  service  may  be  by  publication.  224 

renunciation  of  right  to 447 

retraction  of  renunciation  of  right  to 447 

selection  under  power  —  objections 438 

stay  where  objections  are  filed 440 

subsequent  grant  of,  to  persons  under  a  disability 442 

supplementary  —  may  be  issued 449 

when  may  be  issued 440 

time  how  reckoned  upon  successive 429 

LIFE  BENEFICIARY. 

and  remainderman  —  apportionment  of  dividends 934 

increase  by  allotment  of  stock 1349 

increase  of  fund'  by  options  and  privileges 1350 

increase  on  sale  of  securities     1348 

must  account  for  corpus  expended 1036 

when  entitled  to  fund 1162 

LIFE  ESTATE. 

rule  for  computing  value  of 930 

LIFE  INSURANCE. 

assets  when  684,  692 

LIFE  TENANT. 

and  remainderman  —  apportionment  of  rents,  etc 933,  935 

payment  of  expenses  —  taxes,  etc 935 

taxes,  insurance  and  repairs  —  payment  of 1035 

presumption  of  death  of 927 

proceeding  to  cause  production  of 936 

LIMITED  LETTERS. 

administration   433 

granted  when  469 

issued  after  appeal  f rditi  probate 1237 

LIMITATION. 

action  by  creditor  on  rejected  claim 736 

absolute  legacy 874 

rejected  claim   744 

LIS  PENDENS. 

real  estate  proceedings  —  effect  of  omission  to  describe  parcel ....  805 

LOST  OR  DESTROYED  WILL. 

judgment  granting  probate  may  be  had  when 413 

probate  of 323 
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M 
MARK.  Par. 

signature  to  will  by 132 

MARRIAGE. 

validity  of,  may  be  determined  by  surrogate  58 

MARRIED  WOMEN. 

distribution   of   estates   of 1143 

MARSHALING  ASSETS. 

assets  755 

MASSES. 

trust  for   1313 

"MAY  LEAVE." 

construed    1397 

MERGER. 

trust  —  right  to  cause 1332 

MONEY. 

construed    1397 

MORTGAGE. 

debt  —  payment  of  by  devisee  of  land 925 

liability  of  heir  or  devisee  to  pay 925 

MOTION. 

new   trial  —  costs 1208 

real  estate  and  probate  proceedings 1248 

MUTUAL. 

and  reciprocal  —  wills   139 

N 

NEAR  RELATIVES. 

claims  of 1066 

NEW  TRIAL. 

motion  for  —  costs 1208 

surrogate   may   grant 28 

NEW  YORK  COUNTY. 

partition  —  share  of  infant 1258 

public    administrator  —  delivery    of    certain    assets    to,    by    health 

ofBcer  of  port  of  New  York   941 

public  administrator  entitled  to  letters  of  administration 458 

provisions  relating  to 520,  526 

rules  of  practice    161,  169 

surrogate  may  appoint  referee   47 

temporary  administrator  —  deposit  of  money  by 500 

NEXT  OF  KIN. 

ascertained  as   of  date  of  death 1152 

construed    1398 

may  sue  for  distributive  share 631 

who  are  187 
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NON  RESIDENT.  Par. 

distribution  of  estates  of 1144 

service  of  citation  upon 217,  994 

service  upon   within  the   state 229 

trustee  —  rights  of  1283 

NOTE. 

proof  of,  as  debt  against  estate 1068 

NOTICE  OF  SALE. 

of  uncollectible  assets    757 

NOTICE  OF  PENDENCY  OF  ACTION. 

cancellation  of  , 805 

filing  —  effect  of,  on  proceeding  to  sell  real  estate 805 

NOTICE  TO  CREDITORS. 

form   and   effect   of 716 

publication    of    713,     714 

NUNCUPATIVE. 

will    125 


0 

OATH. 

guardians- — not  required  from  banking  or  trust  companies 1282 

trust  company  or  banking  corporation  need  not  take 1268 

OBJECTIONS. 

accounting  —  filing 1002 

decree  —  defect   in    record 78 

how  taken  351 

executor  —  to  executor,  selected  under  a  power   438 

letters  testamentary  may  be  filed 440 

probate  —  filing    287,  288 

New  York  county  surrogate  may  order  jury  trial 291 

surrogate  disqualified    5 

OFFER. 

to  refer  disputed   claim 726 

OFF-SET. 

of  debt  by  purchaser  of  assets 757 

OPENING. 

case  on  probate 322 

"OR"  AND  "AND." 

construed    1386 

ORAL  QUESTIONS.  _ 

commission  may  issue  to  examine  on 731 

ORDER. 

account  —  judicial    settlement  —  compulsory  —  disobedience    to 970 

may  be  ordered  on  application  by  surety  to  be  released 478 

sale  real   estate  —  to  ascertain  facts 807  , 

additional  service  of  citation  on  infants  and  incompetents 230 

administration  —  removing  limitation  on  letters 469 


Index.  1397 

[References  are  to  paragraphs.    Vol.  I  ends  with  If  948.] 

ORDER  —  Continued.  i'ar. 

appeal  —  enforcing  affirmed  or  modified 1244 

filing  new  undertaking 1236 

substitution  on    1250 

where  entered    1243 

application  to  apply  principal  to  support  of  ward 1294 

appointing  temporary  administrator 495 

authorizing  prosecution  of  undertaking  on  appeal 12.34 

bond  —  releasing  surety   643 

requiring  new  bond  or  surety 478,  640 

construed     1399 

costs  on  granting 1201 

definition  of  665 

discovery  —  for  personal  appearance 672 

enforced  how   665 

examination  of  guardian's  annual  account 1292 

examination  of  witnesses  to  will  in  another  county 278 

excluding   executor,   may  be   revoked 448 

execution  —  granting  leave  to  issue 662 

granting  leave  to  issue  against  representative 653 

is  conclusive  evidence  of  assets 655 

executor  to  qualify,  renounce  or  be  excluded 448 

extending  time  for  widow  to  elect 848 

filing,   endorsing,   serving 364 

guardian  —  suspending  action  on  removal  proceedings 1284 

intermediate  account  by  guardian  by  will  or  deed 1270 

inventory  by  guardian  by  will  or  deed 1270 

requiring  return  of  inventory 708 

New  York  county  temporary  administrator  —  deposit  of  money 501 

payment  of  legacy  of  unknown  person  by  state  treasurer 1175 

permitting   temporary    administrator    to    dispose    of    property    and 

pay  claims   496 

proceedings  to  collect  funeral  expenses 753 

public  administrator  may  have,  to  seize  effects 486 

reference  disputed  claim 726 

releasing  surety  from  bond 478 

resignation  of  guardian    1286 

revoking   letters    559 

service  of  citation  without  the  state  or  by  publication 226 

show  cause  —  application  for  leave  to  issue  execution 653 

execution  —  for  leave  to  issue  against  representative 653 

temporary  administrator  —  deposit  of  money 501 

trustee's  resignation  —  consenting  thereto 1372 

when  evidence  of  assets 1191 

withdrawal  deposit  in  court 1183 

ORDER  TO  SHOW  CAUSE. 

for  appointment  of  special  guardian 253 

where  representatives  disagree 46 


P 

PAPERS. 

amending    214 

disregarding  defects   213 

filing    209 

lost  or  withheld  —  how  supplied 208 

service  of  234,  239 

PARTIAL  INTESTAOy. 

expenses  of  administrator  payable  from  estate 1044 
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PARTITION.  Par. 

proof  of  will  in 326 

receiver  for  estate  may  be  appointed 415 

share  of  infant  may  be  claimed  by  guardian 1258 

surplus  money  on  —  how  applied  to  debts 828,  831 

PARTNERSHIP. 

accounting  by  surviving  partner    588 

agreement  —  enforcing 587 

business  —  debts  incurred  by  carrying  on  after  death  of  partner ....  591 

debts  —  payment  of   775 

retention  of  funds  to  satisfy 1158 

property  —  as  assets 684 

goes  to  surviving  partner 586 

purchaser   liable   to   account 588 

PAYMENT  INTO  COURT. 

provisions  for    1180 

recovery  on  prosecution  of  bond 651 

PAYMENT  OF  DEBTS. 

assessments  —  preference  of    766 

assets  for,  in  certain  cases 756 

bonds  as  debts 771 

•charged  upon  devise 786 

real  estate  785 

■claim  may  be  against  the  husband,  wife  or  survivor 779 

claims  presented  after  publication  of  notice  to  creditors 788 

contracts  to  purchase  land  as  debts 772 

contribution  —  agreement  for  764 

direction  in  will  as  to 764,  765 

husband  and  wife  living  apart 779 

husband  must  pay  certain  debts  of  wife 778 

interest  on  claims 784 

joint  debts   781 

judgment  against  decedent  —  effect  of 768 

rendered  after  his  death 769 

judgments  against  representative   769 

judgments  and  other  secured  debts 770 

judgments  for  costs  against  representatives 769 

judgments  —  preference  of   765 

lease —  liability  on  covenant  in  as  debt 773 

legacy  to  widow  in  lieu  of  dower 774 

marshaling  assets  for 755 

money  deposited  with  husband 780 

New  York  city  taxes  —  preference  of 767 

partnership  debts    775 

priority  and  preference  of 764 

Tealizing  on  assets  for 757 

Tent  due  from  decedent  as  a  debt 773 

sale  of  property  under  power  to  pay 785,  787 

uncollectible  assets   757 

■services  rendered  from  year  to  year 782 

services  rendered  by  wife 776,  777 

under  agreement  to  compensate  by  will 782 

taxes  —  preference  of 706 

temporary   administrator   may 499 

PAYMENT  OF  FUNERAL  EXPENSES. 

proceedings  to  obtain  payment 758 

PAYMENT  OUT  OF  COURT. 

of  money  out  of  court 1184 
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PEDIGREE.  Par. 

proof  of  relationship 468 

PENSION  MONEY. 

liable  for  debts 684,  801 

PERISHABLE  PROPERTY. 

duty  of  executor  or  administrator  as  to 110 

"PERSON  INTERESTED." 

construed 970,  1400 

PE'RSONAL  ESTATE. 

exoneration  of,  as  to  debts 838,  890 

PERSONAL  PROPERTY. 

construed    1400 

sale  of,  to  pay  debts 757 

"  PERSONAL  REPRESENTATIVE." 

construed   1400 

PETITION. 

accounting  by  representative  of   deceased   representative  —  petition 

for    953,  955 

administration  —  contents  of  462 

contents  of  as  to  divorce  of  parties 462 

amendments   of    21'', 

ancillary  letters    508 

ancillary  guardianship,  contents  of 12S7 

appointment  of  temporary  administrator 495 

bond  —  requiring  new  bond  or  surety 640 

to  be  released  from 642 

compromise  of  cause  of  action 469 

discovery ^ — -to  discover  property  —  or  information  withheld.  .  . .  672,  673 

distribution  of  surplus  on  foreclosure  to  heirs 832 

execution  —  for  leave  to  issue  against  representative 653 

funeral  expenses  —  collection  of 7"8 

guardian  for  change  of  name  of  ward 1258 

guardian   by  will   or   deed  —  removal 1272 

security   1269 

guardian  —  compulsory  judicial  settlement    1297 

guardianship  —  infant  over   14   1278 

infant  over    14  —  contents 1279 

infant  under  14 1281 

importance  of  correct  names 186 

inventory  and  intermediate  account  by  guardian  by  will  or  deed 1270 

judicial  settlement  —  compulsory   970 

guardian  by  will  or  deed 1271 

leave  to  apply  principal  to  support  of  infant 1294 

letters  administration  c.  t.  a 4  52 

should  name  persons  having  prior  right 452 

letters  —  amending 431 

not  necessary  to  present  new  facts 211 

order  show  cause  when  representatives  disagree 46 

payment  of  debt,  legacy  or  distributive  share 906 

presentation  of  claims  —  contents   of 718 

probate  —  confirmation  as  to  person  not  cited 400 

contents  of   186 

of  heirship   937 

to  vacate  decree 937 

recover  legacy  of  unknown  person  paid  into  state  treasury 1175 
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PETITION— Continued.  Par. 

release  of  surety  on  bond 478 

removal  of  trustee 1374 

resignation  of  guardian , 1286 

revocation  of  letters  on  account  of  misconduct,  etc 555 

of  letters  on  application  of  representatives 552 

of  probate  402 

of  probate  —  amendment  of  petition 403 

sale  real  estate  —  contents  of 806 

who  may  present 804 

set-off  —  to  obtain  after  inventory 703 

substituted  trustee  • —  appointment  of 1376 

trustee  —  payment  of  debt  or  delivery  of  property 1356 

resignation  of  1372 

to  obtain  security 1373 

voluntary  judicial  settlement 1361 

verification  of 199,  210 

POSSESSION. 

securities  —  in  safe  deposit  box 670 

POWER. 

distribution  under   875 

in  trust  —  attempted  appointment  of  testamentary  guardian 1205 

of  alienation  —  suspension  of 1324 

of  attorney  to  claim  bank  deposit  —  revoked  by  death 1323 

POWER  OF  SALE. 

action  to  enforce  exercise  of 635 

conversion    608 

conversion  of  infant's  realty  into  personalty 1261 

delegation  of  power  to  make  contract 605 

discretionary    608 

enforced  —  how 606 

executed  by  one  of  several  executors 604 

follows  lapsed  devise 888 

imperative  606 

imperative  —  merged  when  not  exercised 895 

land  situated  in  another  state 580 

payment  of  debts  —  how  enforced 802 

proceeds  remain  real  estate 893 

proceeds  may  be  personal  property 1021 

time  limitation    603 

when  may  be  executed  by  administrator,  c.  t.  a 601 

■when  may  be  executed  by  executor 603 

when  limited  and  when  general 607 

POWER  TO 

allow  for  support  of  infant  on  judicial  settlement 67 

allow  set-off  on  judicial  settlement 68 

appoint  temporary  administrator 71 

declare  a  presumptive  death 62 

determine  domicile   63 

legitimacy  of  children 60 

relationship  of  one  person  to  another 65 

validity  of  divorce   59 

validity  of  gifts 70 

validity  of  marriage 58 

whether  a  trust  in  savings  bank  deposit  was  created 69 

direct  support  of  infant 66 

dispose  of  legacy  —  equality  of  distribution 875 

give  effect  to  ante-nuptial  agreements 61 
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POWER  TO  — Continued.  Par. 

issue  limited  letters  of  administration 72 

issue  limited  letters  of  guardianship 74 

permit  adoption  of  infant   86 

permit  compromise  of  action    73 

PREFERENCE. 

of  debts  in  action  to  recover     799 

PRESENTATION  OF  CLAIMS.  " 

after  publication  of  notice 726 

should  be  in  writing '737 

to  temporary  administrator 499 

PRESUMPTION 

of  death 466 

of  death  of  legatee  or  distributee 1176 

of  death  of  life  tenant  or  heir 927 

of  marriage    468 

"  PREVIOUSLY." 

construed   1401 

PRINTERS. 

fees  of  1087 

PROBATE. 

action  to  establish  certain  wills 409 

action  to  validate  wills  —  burden  of  proof 416 

allowance  of  costs 1206 

appeal  —  jury  trial   1247 

appeal  by  person  denied  right  to  intervene  —  effect  of 256 

attestation  —  effect  of   312 

change  of  residence  of  maker 175 

citation  —  contents  of    216 

imknown  parties  215 

commission  to  take,  depositions  of  witnesses 279 

confirmation  of  as  to  person  not  cited 400 

construing  will  upon 330 

establishing  trusts  ex  maleficio  and  secret 332 

importance   of    334 

what  will  may  be  construed 330,  335 

decree  —  alterations  appearing  in  will 363 

binds   whom    366 

binds  only  parties  and  person  notified  of  contest 254,  366 

by  consent 356 

and  decision  on 353 

determines  whether  will,  not  devise  is  valid  360 

how  far  conclusive  as  to  personalty   375 

how  far  conclusive  as  to  realty 376 

incorporating  another  paper  referred  to 362 

insane  delusions    353 

may  admit  will  although  no  property  passes 361 

should  determine  whether  probate  should  be  as  to  real  and  per- 
sonal or  as  to  one  only 360 

vacating  and  bringing  in  new  parties 401 

when  probate  should  be  allowed 359 

devise  —  when  will  must  be  probated  to  give  eflFect  to 323 

discovery  of  books  and  papers 280 

evidence  —  admissions 302 

attorney  on    299 

attorney  or  clerk 298 
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PROBATE  —  Continued. 

evidence  —  Continued.  Par. 

bequest  does  not  disqualify  witness 296 

commission  —  open  —  when  granted  279 

competency  of  witness  under  §  829 293 

conilict  of  '. 313 

declaration  of  testator 301 

delusion,  illusion  and  hallucination 272,  316 

executor  is  competent 295 

imbecility    318 

insanity  in  family 315 

interested  witnesses   293 

judgment  of  another  court  304 

ifegatee  releasing  interest 294 

opinion  of  witnesses 300 

physician  and  nurse 297 

presumption  of  undue  influence 319 

sound  mind    314 

heirs  at  law,  who  are 188 

heirship  —  proceedings  for   937 

vacating  decree   937 

intervening,  trial  of  right  of 255 

judgment  must  contain  what 412 

may  grant  probate  and  surrogate  may  issue  letters 411 

jurisdiction  —  concurrent 183 

determined   preliminarily   180 

determined  by  residence 177 

determined  by  location  of  property 178 

determined  by  locality  of  debts 181 

when   exclusive   17B 

where  cause  of  action  accrued 182 

knowledge  of  contents  where  will  signed  by  mark 303 

knowledge  of  contents  presumed 303 

legatees  and  devisees  should  receive  notice  of  contest 288 

liability  for  interference  with  property  before 109 

lost  or  destroyed  will 323 

nature  of  proof  required 323 

when  judgment  may  be  had 413 

New  York  county  surrogate  —  may  refer 48 

New  York  county  surrogate  may  order  jury  trial  of  objections 291 

next  of  kin  —  who  are 187 

notice  of  contest  to  be  given 254 

nuncupative  will  —  proof  275,  276 

objections  —  filing 288 

laying  foundation  for 286 

trial  of    290 

who  may  file 281 

opening  case   322 

oral  examination  of  witnesses 286 

paralysis  —  effect  of  317 

party  not  cited  may  be  made  party  to  new  proceeding  as  to  him ....  333 

person  presenting  codicil  may  be  made  party 254 

persons  not  cited  may  become  parties 254 

petition,  contents  of 186 

names   of   testator   or    interested   persons    should   be   correctly 

spelled 186 

verification  of 210 

powers  and  duties  of  executors  oi,  before 109 

preparing  to  offer  will '• 108 

proceedings,  dismissal  of 185 

proof  —  acknowledging  signature  to  witnesses 313 

burden  of   311 

of  hand  writing 284 
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PROBATE  —  Continued. 

proof  —  Continued.  Par. 

necessary 310 

of  in  partition    3^6 

required 275 

signing  in  presence  of  witnesses 313 

subscribing  witnesses  dead 312 

refused  on  account  of  fraud  on  deceased ,. 321 

representative    of    party    dying    pending     proceedings     should     be 

brought   in  237 

resident  of  United  Kingdem  of  Great  Britain   I   2 

revocation  of  —  petition  for 402 

revocation  —  supplemental   citation 404 

right  of  person  other  than  executor  to  offer  for 184 

senile  dementia  —  eflfect  ef 318 

subscribing  witnesses  failure  of  recollection 313 

uncontested  —  nature  and  extent  of  proof 275 

undue  influence 319 

waiver  of  disqualification  of  physician  and  nurse 299 

what  wills  may  be  proved 175 

who  may  propound  will 184 

who  to  be  cited 215 

will,  executed  in  another  state   1"5 

will  must  be  filed  with  petition 184 

wills  of  Indians 171,  175 

will  of  adjudged  lunatic 304 

witnesses   absent  or   incompetent  —  proof 283,  234 

in  another  county    273 

dispensing  with  testimony  of  absent  or  incompetent 2S2 

examination  of 276 

requiring  examination  of  all  witnesses 292 

sick   and   infirm    '. f "  7 

unable  to  speak  language 276 

PROCEEDINGS. 

before  referee  47 

in  relation  to  lands  and  personal  property  escheated 938 

to  cause  discovery  of  books  and  papers 89,  2:'0 

to  commit  insane  persons  to  institutions 8  > 

to  compel  payment  of  legacy,  etc.,  guardian  cannot  maintain 915 

of  debt,  legacy  or  distributive  share  —  effect  of  assignment  or 

release PIT 

of  debt,  legacy  or  distributive  share  —  order 912,  913 

to  discharge  from  imprisonment 88,  998 

1  o  issue  habeas  corpus 87 

to  issue  warrant  of  attachment 55,  CSO 

to  obtain  appointment  of  committee  on  life  prisoner 4?2 

to  obtain  deposit  of  money  in  court IICO 

to  obtain  direction  as  to  custody  of  property 46 

to  obtain  payment  of  money  out  of  court 1 184 

to  obtain  substitution  ef  attorneys 43 

to  obtain  trial  by  jury  of  question  of  fact 55^2 

to  probate  heirship 9'' 7 

to  punish  for  contempt  of  court ?1 

to  record  exemplified  copy  of  foreign  will .""4 

to  revoke  letters 550 

to  stay  issue  of  letters 4^1 

under  laws  relating' to  the  support  of  the  poor 99 

CoNCEBNiNe  Accountings  and  Judici\l  Settlement. 

for  accounting  by  representative  of  deceased  assignee 9P9 

for  accounting  by  representative  of  deceased  representative 953 
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PROCEEDINGS  —  Continued. 

Concerning  AccotrNTiNGS  and  Judicial  Settlement — Continued.  Par. 

for  accounting  and  judicial  settlement 966 

for  judicial  settlement 1000 

for  voluntary  settlement  without  letters 1195 

to  adjust  advancement 1125 

to  distribute  damages  recovered  for  negligently  killing 1137 

to  intervene 998 

to  obtain  deposit  of  legacy  to  unknown  person 1175 

to  obtain  order  as  to  disposition  of  fund  by  ancillary  representative.  513 

to  record  instruments  settling  estates 1194 

to  require  delivery  of  specific  property 1170 

Concerning  Administration. 

by  county  treasurer  to  obtain  letters  of  administration 486 

by  public  administrator  of  Kings  county  to  obtain  letters  of  admin- 
istration    490 

by  public   administrator   of   New   York   coiinty  to   obtain   adminis- 
tration    515 

to  determine  amount  of  bond  in  ease  of  intestacy 51 

to  determine  whether  person  died  intestate 50 

to  obtain  ancillary  letters  of  administration 506 

to  obtain  letters  of  administration 455 

to  obtain  letters  of  administration  de  bonis  non 47 1 

to  obtain  limited  letters  of  administration 72,  469 

Concerning  Temporaet  Administration. 

to  obtain  appointment  of  administrator  with  will  annexed 451 

to  obtain  appointment  of  temporary  administrator 71 

to  obtain  order  designating  depository  for  temporary  administrator.  500 

to  obtain  letters  of  temporary  administration 495 

On  Appeal. 

on  appeal  1216,  1241 

on  appeal  after  death  of  adverse  party 1250 

on  appeal  after  jury  trial  in  real  estate  or  probate  proceeding   {N. 

Y.   Co.)    1248 

on  jury  trial  upon  reversal  in  probate  cases 1247 

to  appeal  by  person  not  a  party 1224 

to  cancel  docket  of  reversed  or  modified  judgment 1245 

to  cure  defect  in  undertaking  on  appeal 1253 

to  enter  and  enforce  affirmed  or  modified  judgment 1244 

to  fix  amount  of  undertakfng  on  appeal 1233 

to  obtain  restitution  under  modified  or  reversed  judgment 1246 

Concerning  Bonds. 

to  be  released  from  bond 642 

to  reduce  penalty  of  bond 484 

to  require  new  surety  or  new  bond 478,  640 

CONCEENING   CLAIMS  —  COLLECTING,   PAYING   AND  ESTABLISHING. 

by  representative  to  prove  his  own  claim 1075,  1077 

to  compel  payment  of  debt,  legacy  or  distributive  share 906 

to  contest  allowance  of  claim  by  representative 1060 

to  contest  payment  of  claim  by  representative 1061 

to  determine  adverse  claim  to  personal  property 1050 

to  determine  validity  of  alleged  gifts 70,  1051 

to  enforce  attorney's  lien  for  compensation .39 

to  obtain  authority  to  compromise  cause  of  action 73 

to  obtain  authority  to  compromise  a  debt  or  claim 748 

to  obtain  payment  of  funeral  expenses 758 

to  obtain  trial  of  claims  by  surrogate 736 

to  prove  notes  as  a,  debt 1068 
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PROCEEDINGS  —  Continued.  Par. 

CONCEKNING  CLAIMS COLLECTING,  PAYING  AND  ESTABLISHING  —  Con. 

to  refer  trial  of  claim 726 

to  require  presentation  and  trial  of  claim 718 

to  require  retention  or  deposit  of  fund 1171 

Concerning  Decrees. 

to  correct  decree  entered  upon  default 1187 

to  enforce  decree  by  punishment  for  contempt 36 

to  vacate  void  order  or  decree 29 

Concerning  Executions. 

supplementary  to  execution   45 

to  obtain  leave  to  issue  an  execution 653 

COXCEENIISTG   GrAHDIANS    AND   INFANTS. 

by  guardian  fos  leave  to  resjign 1286 

by  guardian  by  will  or  deed  to  be  allowed  to  resign 1272 

by  guardian  to  file  annual  inventory  and  account 1290 

by  guardian  to  obtain  change  of  name  of  ward 1259 

by  guardian  to  obtain  proceeds  of  partition  sale 1258 

by  guardian  to  obtain  proceeds  of  sale  of  infant's  real  estate 1262 

for  annual  examination  of  guardian's  account 1291 

for  appointment  of  guardian  by  surrogate 1276 

for  judicial  settlement  of  guardian's  account 1297 

to  apply  infant's  property  to  his  maintenance 1294 

to  appoint  ancillary  guardians 1287 

to  appoint  guardian  in  Supreme  Court 1274 

to  appoint  special  guardian 251 

to  appoint  successor  to  guardian  by  will  or  deed 1273 

to  appoint  testamentary  guardian 1265 

to  obtain  anplication  of  infant's  share 1172 

to  obtain  direction  as  to  application  of  legacy  or  distributive  share 

of  infant   1293 

to  obtain  limited  letters  of  guardianship 74 

to  permit  adoption  of  minor.'; 86 

to  remove  guardian  appointed  by  will  or  deed 1272 

to  require  inventory  and  account  from  guardian  by  will  or  deed 1270 

to  require  security  from  guardian  by  will  or  deed 1269 

to  revive  accounting , 961 

to  revoke  letters  of  guardianship 1284 

Concerning  Inventory. 

for  appointment  of  appraisers 680 

to  compel  return  of  inventory 708 

to  discover  property  or  obtain  information  withheld  671 

to  obtain  set-off  of  exempt  property ,. 68,  703,  1157 

Concerning  Mortgage,  Lease  or  Sale  of  Real  Estate  to  Pay  Debts 
OB  Funeral  Expenses. 

to  ascertain  unknown  facts  on  application  to  sell  real  estate 807 

to  obtain  distribution  of  surplus  money 828 

to  sell  real  estate  for  the  payment  of  debts  or  funeral  expenses 800 

to  try  claim  on  application  to  sell  real  estate 809 

CONOERNING    PROBATE   AND    LETTERS    TESTAMENTARY. 

to  exclude   executor 448 

to  intervene  in  proceeding 254 

to  make  selection  of  executor  under  a  power 437 

to  obtain  ancillary  letters  testamentary 505 

to  obtain  construction  of  will 1112 

to  obtain  information  as  to  existence  and  custody  of  will 106 

to  obtain  revocation  of  probate 402 
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PROCEEDINGS  —  Continued. 

CoNCEKNiNG  Peobate  AND  LETTERS  TESTAMENTARY — Continued.  Par. 

to  probate  a  will 171 

to  procure  construction  of  will  on  probate 330 

to  reprobate  will  by  person  not  cited 400 

to  require  production  and  examination  of  all  witnesses 292 

to  take  deposition  of  witness 90,  91,  275 

to  take  testimony  of  witness  who  cannot  be  produced 277 

CONCEBNING  TRUSTEES. 

by  trustee  for  resignation 1372 

for  intermediate  accounting  by  trustee 1354 

for  judicial  settlement  by  trustee 1359 

for  removal   of  trustee .  1374 

to  appoint  successor  to  trustee 1376 

to  compel  payment  of  debt  or  legacy  by  trustee 1356 

to  determine  whether  trust  in  bank  deposit  has  been  created 69 

to  establish  a  trust  of  bank  deposit 1315 

to  require  security  from  trustee 1373 

where  same  person  is  trustee  and  executor 1381 

PROCESS. 

general  requirements 217 

PROFIT. 

construed 1401 

and  loss  —  representative  shall  .not  make  or  suffer 1000 

PROPERTY. 

construed 1401 

interference  with  before  probate 109 

PUBLIC  ADMINISTRATOR. 

accounting  and  delivery  of  assets 487 

bond  of   487 

county  treasurer  is  in  all  counties  except  New  York  and  Kings 486 

entitled  to  letters  when 458 

may  bring  discovery  proceedings 486 

may  maintain  suits ^ 486 

may  sell  perishable  property 486 

New  York  county  —  accounting  by   535 

powers   superseded    530 

reports  to  and  by   544 

next  of  kin  may  take  letters 487 

penalty  for  failure  to  file  inventory 486 

powers  and  duties  of 489 

when  authority  of  superseded 488 

PUBLICATION. 

of  citation  —  proceedings  to  distribute  surplus  in  Surrogate's  Court.  832 

of  notice  to  creditors  —  effect  of  ^-  on  after-presented  claim 788 

PURCHASE. 

construed 1401 

B 

REAL  ESTATE. 

infants  —  guardian's  duty 1260 

proceeds  became  personal  estate 1261 

proceeds  remain  real  estate 1261 

proceeds  paid  to  guardian 1262 

liable  for  debts  charged  by  will 785 
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REAL  ESTATE  —  Continued.  Par.' 

proceedings  to  sell  for  payment  of  debts  and  funeral  expenses 800 

appeal  —  jury  trial 1248 

purchaser  —  relief  on  account  of  defective  title 823 

REAL  PROPERTY. 

construed 1402 

execution  —  issuing  upon  judgment  for  recovery  of 660 

REASONABLE  TIME. 

construed 1402 

RECEIPTS. 

recording 1194 

RECEIVER. 

of  estate  may  be  appointed  when 303-415 

RECORDING. 

foreign  will 384 

does  not  give  jurisdiction  to  grant  letters 383 

papers  and  how  authenticated 385 

will  or  deed  appointing  testamentary  guardian 1267 

proved  in  another  county 381 

which  effects  real  estate 380 

REFEREE. 

fees  of   1083 

who  liable  for 47 

notice  of  application  for  appointment 47 

powers  and  compensation 47 

report  —  confirmation 47 

findings  and  exceptions 49 

where  to  be  delivered  49 

surrogate  may  appoint 47 

may  approve  of,  disputed  claim 47 

REFERENCE. 

application  to  apply  principal  to  support  of  infant 1294 

claim  disputed 726 

answer 730 

bill  of  particulars 730 

commission- 731 

costs .' 732 

fees  of  referee 732 

judgment      733 

intervention  in    728 

report  and  findings  727 

what  claims  may  be  referred 729 

what  claims  may  be  tried  by  filing  consent 742 

claim  of  representative  against  estate i078 

judicial  settlement  ; 1005 

proceeding  for  revocation  of  letters 556 

proceeding  to  obtain  payment  of  legacy  to  unknown  person 175 

refusal  of  referee  to  serve 47 

rejection  of  claims 740 

revocation  of  letters 556 

sale  real  estate 809 

REJECTION. 

claims  —  action  on  736 

issue  of  may  be  referred 740 

presented     723 

what  is  sufficient 738 
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RELATIONSHIP.  Par. 

action  —  proof  of,  by  pedigree 468 

RELATIVES. 

"  mentioned  in  my  will  " —  construed 1402 

RELEASE. 

dower,  how  made 932 

interest  in  estate  —  effect  of 1015 

recording 1194 

surety  —  proceeding  for    478 

REMAINDERMAN. 

loss  by  purchase  of  securities  at  premium 1347 

may  cause  production  of  life  tenant 936 

REMOVAL. 

allowance  of  commissions 1106 

guardian  —  failure  to  file  annual  account 1292 

representative  —  should  not  be  as  a  punishment 554 

trustee  —  when  he  is  also  executor 1381 

RENUNCIATION. 

letters  of  administration  c.  t.  a. —  should  be  filed 452 

right  to  letters  of  administration  —  how  made 463 

testamentary  guardian 1268 

RENT. 

accruing  on  devised  premises 926 

assets  —  received  for  property  before  sale  under  power 687 

not  to  be  applied  to  payment  of  debts 800 

property  devised   926 

RENTS  AND  PROFITS. 

when  representative  should  be  charged  with 1019 

REPAIRS. 

payment  of  as  between  life  tenant  and  remainderman 1035 

REPRESENTATIVE. 

death  of  —  duties  do  not  pass  to  his  representative 574 

REPORT  OF  REFEREE. 

filing 1005 

judgment  on 733 

returning  for  correction 1005 

when  to  be  delivered 49 

RESIDENCE. 

will,  effect  of  change  of 175 

RESIDUARY. 

estate  —  distribution  of 1160 

divided  pro  rata 1160 

gift  upon  condition    1160 

legatee  898 

RESIGNATION. 

allowance  of  commissions   1106 

executor  —  when  he  is   also   trustee 1381 

guardian  by  will  or  deed 1272 

guardian  —  proceedings  for    1286 

trustees  —  commissions 1365 

when  he  is  also  executor 1381 
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"  REST,  RESIDUE  AND  REMAINDER."  Par. 

construed 1402 

RESTITUTION. 

appeal  —  awarded 1246 

RESTRAINING. 

principal  on  bond  when  surety  applies  to  be  released 478 

REVERSIONARY. 

estate  — lapse   of    1161 

REVOCATION. 

reserving  power  of,  does  not  invalidate  trust 1311 

REVOCATION  OF  LETTERS. 

appUcatiou'  granted  —  when    559 

application    of    representative 552 

order   and    decree 553 

burden   of   proof 558 

decree  —  contents    and    effect 560 

decree  does  not  affect  testamentary  trusts 562 

disqualification,  misconduct,  etc 554 

effect  of  —  where  money  has  been  received 561 

failure  to  file  bond  or  execute  decree  —  sale,  real  estate 819 

failure  to  file  new  bond  or  surety 478,  641 

jurisdiction 557 

misconduct,  etc. —  hearing  and  decree 556 

when  maintained    556 

petition  for,  when  misconduct,  etc.,  alleged 555 

prosecution  of  bond 650 

prosecution  of  bond  when  no  successor  appointed 651 

remaining  representatives  to  act 563 

successor  may  compel  judicial  settlement 565 

successor  may  continue  execution  of  trust  duties 565 

successor,  when  appointed    564 

upon  proof  of  later  will 550 

without  citation   551 

REVOCATION  OF  PROBATE. 

appeal,  effect  of   1239 

cannot  construe  will  on 407 

citation  on 404 

decree   on 407 

executor  must  suspend  proceedings 405 

hearing  .  .  . 406 

notice  of  decree    408 

petition   for    402 

petition  may  be  amended 403 

when  petition  may  be  presented 403 

REVOKED  LETTERS. 

not  revived  —  when    564 

REVOKING  WILL. 

how  accomplished  141 

RICHMOND  COUNTY. 

treasurer  not  to  act,  when 486 

RULES  OF  PRACTICE. 

Surrogate's  Courts  155-170 

89 
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S 

SATE  DEPOSIT  BOX.  Par. 

obtaining  possession  of  securities  670 

SALE  OF  PERISHABLE  PROPERTY. 

public  administrator  of  New  York  county 521 

SALE  OF  PERSONAL  PROPERTY. 

for  payment  of   legacy 837 

on  credit   757,  837 

by  one  of  two  or  more  executors 585,  599 

for  payment  of  debts  and  funeral  expenses 800 

pursuant  to  power  785,  787 

to  pay   debts  and  legacies  —  proceeds 893 

SALE,  REAL  ESTATE  FOR  PAYMENT  OF  DEBTS  AND  FUNERAL 
EXPENSES. 

abatement   of  proceedings 811,  820 

allowance  of  claim  —  effect  of 809,  810 

allowance  on  bid  to  creditor  purchasing   824 

ascertaining  unknown  facts    807 

bond  of  representative  818 

burden  of  proof  of  claims 810 

by  exercise  of  power  of  sale 802 

charging  debts  on  real  estate 803 

citation  —  amendment    of    808 

contents  of   808 

publication  of    808 

returnable,  when  808 

supplemental 808 

commissions  on    821 

conveyance,   effect   of 826 

creditors  —  rights  of    811 

creditors  time  to  apply,  extended 805 

where  deed  has  been  set  aside 805 

damages   awarded  —  liable   for 801 

debts,    allowed    814 

collectible  thereby    800 

disallowed 814 

for  expenses  of  administration 815 

decree  —  enforcing 821 

executing 818,  821 

may  allow  sale  on  credit 817 

not  effected  by  death,  etc 820 

not  granted  when  bond  to  pay  debts  given 825 

of  mortgage,  lease  or  sale 813 

quantity  of  land  to  be  sold,  etc .' 816 

should  fix  allowances  for  expenses 817 

should    fix    commissions 817 

should  fix  counsel  fees   817 

where   action  has  been    brought  to   collect  debt    from   heir   or 

devisee 817 

defense  by  heir  or  devisee 809 

discontinuance  of    811 

distribution  of  surplus  to  heirs 832 

dower  interest   800 

how  effected   833 

effect  of  filing  notice  of  pendency  of  action 805 

power  of  sale 800,  802 

failure  to  file  bond  or  execute  decree 819 

hearing 809 
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SALE,  REAL  ESTATE  FOR  PAYMENT  OF  DEBTS  AND  FUNERAL 

EXPENSES  —  Continued.  Par. 

intervention 809 

judgment  —  effect  of 810 

for  costs  as  debt 815 

judicial  settlement  not  necessary 809 

jurisdiction  to  try  rejected  claim 8H 

jury  trial 812 

new  trial  812 

petition  —  contents  of   806 

filing  effect  of 804 

jurisdiction 806 

time  within  which  must  be  presented 804 

who  may  present 804 

proceeds  of  —  accounting  for 821 

application  of 821 

fire  insurance 800 

proof  necessary   813 

property  liable  to 800 

purchased  with  pension  money 801 

purchaser's  title    822 

reference 809 

relieving  from  purchase 822 

review  of  jury  trial 812 

special  guardian   809 

presumption  of  appointment 827 

statute  of  limitations 811 

surplus  money  on  foreclosure  —  application  of 828 

distribution  of 830 

petition 830 

transferring  fund  to  Surrogate's  Court 829 

verdict  to  be  certified 812 

who  not  to  purchase 825 

SAVINGS  BANK. 

book  —  gift  of  —  validity 1057 

deposits  —  payable  to  the  persons  named   1057 

SEARCH  WARRANT. 

public  administrator  New  York  county 520 

SECURITY. 

on  payment  of  debt,  legacy  or  distributive  share 914 

SECURITY  FOR  COSTS. 

actions  by  or  against  representatives 624 

action  for  negligently  causing  death .  625 

nonresident  administrator  suing  to  recover  damages 1137 

power  of  surrogate  to  order 27 

SERVICE. 

case,  exceptions  on  appeal 1220 

citation  —  admission  of  221 

class  or  whose  full  names  are  unknown 225 

how  made   222 

in  any  county 220 

substituted  upon  resident 223 

within  the  state 221 

without  the  state  —  time  for 228 

order  excluding  executor 44g 

papers  —  general  rules  232 

served  personally 234 

time  how  computed 233 
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SERVICE  —  Continued.  Par. 

process  —  fining  for  neglect  to  serve 44 

proof  of  —  how  made 231 

publication  in  what  papers 227 

without  the  state  by  publication 224 

upon  persons  constituting  a  class   225 

SET-OFF. 

of  costs  against  judgment  —  attorney's  lien 41 

debt  or  judgment  against  debt  or  judgment  1041 

joint  property   1157 

widow  may  waive 695 

or  minor  children  may  have 694 

SETTLEMENT. 

voluntary,  without  letters 1195 

SINKING  FUND. 

when  required  to  make  up  loss  of  premiums  paid  for  securities 1347 

SOCAGE. 

guardianship  in,  described 1263 

SOUND  MIND. 

presumption  of,  in  probate  proceeding 310 

SPECIAL  GUARDIAN. 

adjudged  incompetent 230 

allowance  of  costs  —  from  what  fund 1205 

appointment  of  for  infant  or  incompetent 251 

compulsory  judicial  settlement 975 

costs,  amount  allowable    121 1 

of    on   appeal 1204 

notice  of  application  to  appoint ' 25S 

trustees  judicial  settlement 1360 

SPECIAL  PROCEEDING. 

commenced  by  issue    and  service  of  citation 79 

dismissed  for  failure  to  serve  citation 80 

how    appearance    made 2.50 

lien    of    attorney 39 

probate  —  dismissal   of   185 

SPECIFIC  PROPERTY. 

judicial    settlement  —  delivery   of    1170 

STATE  COMMISSION  IN  LUNACY. 

rule   as  to  service 222 

STATE  PAPER. 

designation  of  227 

STATE  TREASURY. 

must  receive  legacy  to  unknown  person 1175 

STATUTE  OF  DESCENT. 

who   are   heirs-at-law    188 

STATUTE  OF  LIMITATION. 

accounting  by  representative  of  deceased  representative 957 

for  proceeds  sale  real  estate  to  pay  debts ' 821 

action  to  collect  debt  from  heir  or  devisee 796 
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STATUTE  OF  LIMITATION  —  Continued.  Par. 

agreement  to  compensate  by  will 782 

and  disabilities   626,  627,  628,     629 

cannot  be  waived  by  representative   783 

citation  — •  served    stops    running   of 80 

compulsory    judicial    settlement 976 

effecting  land  devised  subject  to  mortgage 925 

judicial  settlement  1004 

money  of  wife  deposited  with  husband 780 

not   suspended   by   death 783 

proceeding  to  compel  payment  of  debt  legacy  or  distributive  share.     910 

proof  of  claim  of  representative 1080 

representative  cannot  raise  in  favor  of  himself 876,  1017,  1158 

may  keep  debt  alive  by  acknowledgment 1029 

services  rendered  from  year  to  year 782 

trial  of  claim  on  judicial  settlement 1062 

trustee's    accounting    1360 

STATUTE  OP  PERPETUITIES. 

discussed 1324 

"  STATUTORY  ALLOWANCE." 

construed    1403 

STAY  OF  EXECUTION. 

appeal  —  how  obtained    1231 

STAY  OF  PROCEEDINGS. 

appeal  —  decree  revoking  probate    1239 

case   of   commitment 1232 

effect  of  appeal 1240 

SUBPCENA. 

examination   as   to  amount  of   undertaking 51 

before   issue  of   citation 219 

as   to   existence   of   will 50 

guardianship  —  infant    over    fourteen 1278 

inquiry  on  application  for  letters  of  administration 462 

proof  of  service  of '. 231 

sale  real  estate  —  to  inquire  into  facts    807 

surrogate  may  issue   28 

SUBROGATION. 

sale  real  estate  to  pay  debts 804 

surety  who  has  satisfied  decree 365 

SUBSTITUTION. 

of    attorneys    43 

SUBSTITUTED  TRUSTEE. 

testator  may  appoint    1375 

SUFFOLK  COUNTY. 

rules  of  practice    170 

SUMMONS. 

one  of  two  or  more  representatives  not  summoned u . .     615 

SUPPLEMENTAL  CITATION. 

power  of  surrogate  to  issue 28 

probate  —  should  issue  to  representative  of  party  dying 257 

proceedings  for  accounting    983 
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SUPPORT   AND   MAINTJBNANCE.                       '                               '  Par. 

trust  —  use   of   funds 1309 

SUPREME  COURT. 

concurrent  jurisdiction  to  require  accounting 967 

concurrent  jurisdiction  on   judicial   settlement 991 

jurisdiction  to  try  validity  of  will 84 

power  to  appoint  substituted  trustee 1377 

SURETY. 

appeal  —  justification    1230 

bound    by   decree    645 

costs  —  when   liable   for    1177 

liability  for  money  received  by  representative  under  color  of  letters.  427 

principal   649 

proceeding  to  be  released  from  bond 644 

subrogated  —  who  has  paid  obligation 365 

SURETY  BOND. 

expense    of    1042,  1108 

SURPLUS  MONEY  ON  MORTGAGE   FORECLOSURE. 

how  applied  to   debts 828 

assets  —  when 687 

SURROGATE. 

acting  surrogate  —  official  title    2 

construed    1403 

counsel  —  when  not  to  be   10 

discharge  from  imprisonment 61 

disqualified  when,  generally    3 

when,  objection  must  be  taken ,      3 

in  probate  or  administration  proceedings 4 

expiration  of  term  —  effect  on  appeal  proceeding .  .  , 8 

fees    of    1086 

judge  of  a  court  of  record 1 

New    York    and    Kings    counties  —  continuing    proceedings    before 

another    surrogate    9 

New  York  county  publishing  appointments 26 

ofiice  days  and  vacation  prescribed 6 

ofiicial  title  when  also  county  judge 2 

origin  of  title 1 

powers  and  jurisdiction  generally 1 

power  to  adjourn  proceeding 28 

compel  attendance  of  a  party 28 

witness 28 

compel,  certify  and  sign  records  and  papers 28 

complete  unfinished  business  of  predecessor 28 

compel  production  of  a  book  or  paper 28 

commit  insane  persons    53 

construe  will  generally   28 

cure  defects  and  allow  amendments 52 

direct  as  to  custody  of  property 46 

distribute  shares  of  unknown  persons 57 

enforce   attorney's   lien 39 

enjoin  representative   28 

entertain  proceedings  supplementary  to  execution 45 

exemplify  and  certify  transcripts  of  records 28 

fine  sheriff  or  other  officer  for  neglect  to  serve  process 44 

grant  new  trial  28 

issue   citation    28 

habeas  corpus    50 

supplemental   citation    28 

warrant  of  attachment   55 
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SURROGATE  —  Continued. 

power  to  —  Continued.  Par. 

open,  vacate,  modify,  set  aside  or  enter  decree 28 

order  substitution  of  attorneys 40 

permit  adoption   of  minors 8C 

proceed  by  common  law  practice  28 

punish  for  contempt    28-32 

refer   certain  questions 47 

require  giving  additional  notice 28 

performance   of   duty    28,  317 

sign  papers  during  vacation 56 

vacancy  in  office,  effect  on  special  proceeding 8 

how  filled  7 

vacation,  may  sign  certain  papers  during 6,  5C 

SURROGATE'S  BOND. 

action  on    645 

SURROGATE'S  COURT. 

is  a  court  of  record 25 

powers  as  a  court  of  record 27 

powers,  general  provision 28 

when   open    26 

held  by  co\inty  judge 26 

SURVIVING  PARTNERS. 

compensation  of    590 

duty  to  deal  fairly 589 

"  SURVIVOR." 

construed 1403 


T 

TAXES. 

and  expenses  on  life  estate,  how  payable 935 

New  York  city  —  preference  of,  as  debts 767 

preference  of,  as  debts 766 

representative  may  have  credit  for  paying 1035 

TEMPORARY  ADMINISTRATION. 

computation  of  time  as  to  proceedings 504 

letters  may  be  granted 432 

TEMPORARY  ADMINISTRATOR. 

accounting  for  rents 497 

commission  of   1093 

deposit  of  money  by 500 

deposit  of  money  by  —  order 501 

deposit  —  how   withdrawn    501 

judicial    settlement   by 503 

may  advertise  for  creditors 499,  713 

may  pay  debts    499 

nature  and  extent  of  authority 496 

power  as  to  real  property 497 

power  as  to  real  property  of  absentee 498 

power  ends  when 503 

powers  of    496 

proceedings  to  appoint   495 

when  to  act  as  trustee 1303 
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TEMPORARY  GUARDIAN.  Par. 

term  of  oflBce  of 1281 

TENANCY  BY  ENTIRETY. 

creatior  anc"  effect  of 923 

TESTAJCENTARY  GUARDIAN. 

oath  of   1268 

TIME. 

how  computed , . .  233 

on  publication  of  notice 233 

upon  successive  letters 429 

where  temporary  administrator  has  been  appointed 430,  bji 

TRANSCRIPT.    " 

of  decree  —  filing   1190 

TREATY. 

Argentine  Republic  subjects  —  administration  on  estates  of 460 

Italian  subjects  —  administration  on  estates  of 1159 

TRESPASS. 

actions  by  and  against  representatives  for 610 

TRIAL. 

claim  by  consent  —  costs  on 1210 

claim  of  representative  against  the  estate 1075 

costs  after    1206 

question  of  fact  by  jury  —  costs 1206 

TRUST. 

accumulation  of  income 1312 

application  of  income  to  pay  debt  to  testator 1344 

beneficiary  given  right  to  encroach  upon  principal 1343 

burial  lots  —  care  of 1314 

charitable  uses    1327 

unincorporated  society  1328 

collecting  costs  against  beneficiary  from  fund 1346 

created  by  parol 1315 

decree  revcdiing  letters  —  effect  of 562 

deposit   in  bank 1315 

cases   considered    1322 

drawing  interest  1319 

effect  of  by-laws  of  bank 1323 

effect  of  death  of  beneficiary 1317 

evidence  of   1321 

knowledge  of  beneficiary    1319 

may  be  revocable   1318 

not  a  testamentary  disposition 1320 

not  irrevocable    •. 1318 

possession  of  book 1319 

showing  intent 1319 

to  whom  payable 1057 

who  may  be  trustee 1316 

deposit  in  joint  names  of  husband  and  wife 1317 

direct  gift  cut  down  to 1309 

discretion  to  use  fund  for  support 1309 

distinction  between  gift  of  income  from  a  security  or  a  fund 1347 

dividends  declared  before  testator's  death 1351 
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TRUST  —  Continued.  Par. 

effect  of  suspension  of  power  of  alienation 1324 

gift  —  does   not   interfere  with 1310 

implied  —  defined    1304 

income  liable  to  debts  due  from  beneficiary 1345 

increase  by  allotment  of  stocks  or  bonds 1349 

allotment  of  share  of  surplus 1352 

bonus  for  surrender  of  securities   1348 

issue  of  options  and  privileges 1350 

sale  of  real  estate 1352 

sale   of   securities 1348 

increase  of  securities  by  issue  of  additional  stock 1349 

inoperative  by  beneficiary  attaining  majority 1325 

levy  of  attachment  upon  fund  to  collect  debt  of  beneficiary 1346 

masses 1313 

merger  between  years  1898  and  1903 1332 

may  be  given  effect 1333 

passive  trust  discussed 1326 

possession  of  estate  by  beneficiary 1343 

power  —  rents    and    profits     1306 

public  monument    1314 

public  purposes  —  support  of  poor 1314 

requirement  that  legatee  agree  to  condition 1329 

reserving  power  of  revocation 1311 

support  —  liable   for   alimony 1342 

liable   for   debts  —  when 1342 

support  and  maintenance   1308 

an  incumbrance 1308 

termination  at  request  of  beneficiary  or  discretion  of  trustee 1331 

by  act  of  parties 1330 

on  performance  of  condition 1331 

terminates  —  when    .• 1380 

testamentary  —  what  constitutes    1304 

United  Society  of  Shakers  —  special  statute 1328 

youngest  child  arrives  at  specified  age 1325 

TRUSTEE. 

action  by  —  need  not  join  beneficiary 612 

additional  compensation   1365 

annual  settlement  of  accounts 1354 

application  for  payment  of  debt  —  decree 1357 

application  to  pay  debt  —  supplemental  citation 1358 

bond  may  be  prosecuted 645 

commissions  on  estate  of  more  than  $100,000 1363 

consent  of,  to  discharge  of  insolvent  debtor 593 

direction  as  to  custody  of  property 46 

duty  and  rights 1341 

duty  as  between  income  and  remainderman  as  to  premiums   paid 

on  investments    1347 

duty  as  to  investment  of  funds 1337 

duty  in  dealing  with  trust  property 1335 

effect  of  nonresidence  of 1383 

expense  of   bond 1361 

expenses  on  resignation 1365 

foreign  —  rights  and  duties 1341 

intermediate  accounting    I354 

compulsory I355 

investment  —  deposit  in  savings  bank I337 

duty  in  making  I339 

for  trust  funds I337 

outside  the   State I34O 

retaining  those  made  by  testator 1338 
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TRUSTEE  —  Continued.  Par. 

judicial  settlement  —  allowance  for  paying  taxes 1367 

assignment   of  interest 1369 

beneficiary  may  elect  to  take  trust  property 1370 

commissions 1362 

commission  on  land  not  sold 1362 

compulsory  proceedings   1360 

compulsory  —  who   may   apply 1359 

concurrent  jurisdiction  of  Supreme  and  Surrogate  Court 1353 

consent  of  beneficiary  to  illegal  investment 1370 

controversies  determined  1369 

decree  —  effect  of   1371 

defense  of  statute  of  limitations 1360 

expenses  of  guaranty  of  investments 1337 

intervention 1361 

liabilities 1361 

payment  of  expenses  —  from  what  fund 1367 

rules  governing  accountings   1368 

special  guardian   1360 

voluntary 1361 

when  may  be  compelled  1359 

may  hold  property  of  several  trusts  in  common 1341 

offices  of  executor  and  trustee  are  separate 1381 

petition  to  compel  payment  of  debt  or  legacy 1356 

proceeding  for  removal  of 1374 

proceeding  to  obtain  security  from 1373 

purchase  of  trust  property , 1336 

removal  on  account  of  lunacy 1374 

resignation  —  proceeding  for    1372 

retaining  annual  commissions  on  income 1366 

right  or  duty  to  repair  property 1341 

rights,  powers  and  duties   1334 

sale  of  property  taken  under  mortgage 1338 

sale  of  securities  left  by  testator 1338 

seeking  direction  from  court 1334 

setting  apart  trust  funds 1341 

substituted  —  appointment  of    1376 

concurrent  jurisdiction  of  Supreme  Court 1377 

surrogate  may  appoint   1378 

trust  must  be  alive 1379 

testamentary  defined    1303 

title  and  estate  vests  in 1305 

vacancy  in  office  may  be  filled  under  provision  of  will 1375 

when  beneficiary  cannot  be   1307 

whether   executor   or 1303 

who  may  act   1316 

TT 

UNDERTAKING. 

appeal  —  action  on  1252 

fixing  amount   of 51 

UNBUE  INFLUENCE. 

burden  of  proof 319 

in  probate  cases    319 

legacy  to  draftsman 320 

presumption  of  undue  influence 319 

"  UNINCUMBERED." 

real    estate   construed 1404 
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UNITED  SOCIETY  OF  SHAKERS.  Par. 

trust  for   1328 

UNKNOWN. 

legatees  and  distributees 57 

parties  —  service  of  citation  upon   217,     994 

UNMARRIED. 

"  Unmarried "   construed    1404 

UPON  RETURN. 

"  Upon  return  of  citation  "  construed 1404 

USE  AND  APPLY. 

"  Use  and  apply  "  construed  1404 

USURY. 

jurisdiction  to  try  claim  of 1080 

V 

VERIFICATION. 

affidavit  —  sufficiency  of 210 

VESTING. 

legacy  —  rule   for 879 

VOUCHER. 

attached  to  claim  —  form  and  effect  of 717 

in  support  of  claims  may  be  required 713 

must  be  filed  with  account 1000,  1001 

w 

WAIVER. 

of  issue  and  service  of  citation 250 

contents  of  215 

of  right  to  set-off  —  by  widow 695 

WARRANT  OF  ATTACHMENT. 

contents  and  execution 220 

inventory  —  for  failure  to  file 708 

legacy  —  payment  of   836 

WASTE. 

action  by  and  against  representative  for 610 

liability  of  co-representative    1032 

trustee  —  charging    1361 

WHEN. 

"  When "  construed    1405 

WHOSOEVER. 

"  whomsoever  they  may  be  "  construed 1405 

WIDOW. 

devise  or  bequest  to,  in  lieu  of  dower 847 

decree  or  bequest  in  lieu  of  dower  —  when  deemed  to  have  elected . .  848 

distributive   share  of    1129,  1132 

exemption  —  on  making  inventory. . , 697 

legacy  in  lieu  of  dower,  a  debt 774 

legacy  in  lieu  of  dower,  interest  on 868 
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WIDOW  —  Continued.  Par. 

quarantine 696 

set-ofiE  —  articles  must  exist  699,  700 

of  personal  property    '. 694 

share  on  distribution  . .  .■ 1132 

sustenance 696,  698 

title  to  exempt  articles  702 

WIPE. 

contracts  of,  may  be  debt  against  husband 779 

not  liable  for  funeral  expenses  of  husband 762 

services  belong  to  husband,  when 776,  777 

WILL. 

action  to  determine  validity  or  invalidity 416 

establish  and  construe  devise  414 

alterations  appearing  on  face  of  will 363 

certified  copy  duly  authenticated,  may  be  read  in  evidence. . .  .   382,  384 

construction  of,  on  probate 330,  335 

not  on  revocation  of  probate 330 

speaks  from  date  of  death 845 

defined 125,  1405 

deposit  of,  for  safe  keeping 104 

devise  —  effect  of  concealment  of 323 

disposition  of,  after  probate 32 

duplicate,  execution  and  proof 138 

existence  and  custody  of  —  proceedings 106 

execution,   requirements    128 

executed  on  Sunday   129 

executed  as  a  will  of  personal  estate  only 175 

failure  to  probate  affects  title  of  devised  lands 917 

filing  certified  copy  as  evidence  of  title 670 

foreign  will  duly  recorded  makes  presumptive  evidence  of  title 332 

holographic,  execution  and  proof 140 

includes  codicil   154 

Indian  —  cannot  be  probated 175 

judgment  establishing 410 

mutual  and  reciprocal  139 

nuncupative 153 

defined 125 

opening  and  reading   107 

personal  estate,  who  may  make 126 

possession  and  production  of 103 

probate  of  certain  wills  by  action 357,  409 

probate  by  action  —  judgment  as  to  construction 410 

judgment  may  send  will  and  further  proceedings  to  surrogate  court.  411 

probate  —  proved  as  will  of  personal  estate  only 175 

will  of  resident  of  United  Kingdom  of  Great  Britain 175 

publication  of,  by  testator 135 

request  to  witnesses  to  sign 136 

real  estate,  who  may  make 127 

recording  —  must  be  recorded  if  it  effects  real  estate 380,  1670 

proved  elsewhere  within  the  State 381 

proved  out  of  the  State 384 

refering  to  another  paper  does  not  incorporate  it 362 

republishing  by  codicil 151 

republishing 152 

revoked  by  cancellation,  burning  and  destroying 141-146 

codicil 144 

later  will   145 

marriage  and  birth  of  issue 148 

marriage  of  females    131,  149 

writing  on    147 
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WILL  —  Continued.  Par. 

revocation  of  duplicate  will 147 

presumed  from  nonproduction   146 

revoking  second  will  not  to  revive  first 150 

seal  on,  not  necessary 1 29 

subscribed  at  the  end 131 

subscription  by  testator    130 

mark '. 132 

one  witness  dead  133 

in  presence  of  witnesses  or  acknowledgment  by  them....    133,  134 

validity  of,  may  be  tried  in  Supreme  Court 84 

validity  not  effected  by  subsequent  events 361 

when  must  be  retained  in  surrogate  office 283 

witness  must  write  place  of  residence 129 

to  mark  of  testator  must  sign  will  as  witness 129 

subscription  by   137 

WILFUL. 

default  construed   1405 

WITNESS. 

attachment   for    ' 55 

competency  of   (§  829) 1031 

discovery  proceedings  —  payment  of  fees  of 1084 

fees  of   1084 

fees  of  attending  before  commissioner 1084 

WITNESS  TO  WILL. 

action  to  recover  share  of  estate 639 

may  sue  for  forfeited  share  of  estate 637 
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